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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


EASTER  N     DIVISION. 


KNOXVILLE, SPJPTEMBER  TERM,  1872, 


Bailey  v.  Brooks. 


1.  Evidence.      Depositions.      Exception  was  taken  in  the  court  below  to 

the  reading  of  certain  depoaitions,  on  the  ground  that  it  was  evident 
from  the  inspection  of  the  papers  themselves  that  they  were  not  writ- 
ten bj  the  Commissioner;  the  court  below,  on  inspecting  the  writing 
and  because  the  Commissioner  certified  that  they  were  in  his  hand- 
writing, overruled  the  exception.     Held :     There  was  no  error  in  this. 

2.  Same.      Same.      The  Circuit  Judge  refused  to  hear  the  opinion  of  ex- 

perts and  decided  upon  his  own  inspection,  the  identity  of  handwrit- 
ing  arising  on  exception  to  a  deposition.     Held:    No  error  in  thii). 

3.  Same.      Same,       Ejceeptiim  before  Justice  of  the  Peace.      Exception  was 

taken  to  depositions  before  Justice  of  the  Peace  and  sustained.  Upon 
appeal  to  the  Circuit  Court,  the  exception  was  overruled  and  the  de- 
position read.  No  question  is  made  as  to  the  correctness  of  this  prac- 
tice. 

4.  Same.     Commisgioner  for  the  State.    JPower  to  take  Depositions.     A  Com- 

missioner of  Deeds,  appointed  by  the  Governor  of  this  State  to  take 
acknowledgment  of  deeds,  etc.,  in  other  States,  is  authorized  by  Code^ 
sec.  190,  to  take  de{X>sitions. 
1 
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5.  Statute  of  Limitations.  Non^regidentSf  Administratan  and  Ezeeuian, 
A  partnership  debt  assigned  by  one  partner  to  the  other  members  of 
the  firm  who  were  all  non-residents,  is  subject  to  the  bar  of  three  years, 
in  a  sait  against  the  administrator  of  the  debtor  dying  after  the  as- 
signment,  though  the  assigning  partner  was,  at  the  time  of  the  assign- 
ment, a  resident  of  Tennessee. 

^.  Same.  Plea  before  Justice  of  the  Peaae,  A  written  plea  of  the  statute 
of  two  years,  put  in  before  a  Justice  of  the  Peace,  may  be  disregarded 
in  the  Circuit  Court,  and  the  cause  tried  on  the  matters  in  controversy 
and  the  three  years'  statute  applicable  to  the  case. 


FROM   KNOX. 


Appeal  in  Error  from  the  judgment  of  the  Circuit 
€ourt  of  Knox  county,  October  Term,  1871.  E.  T. 
Hall,  J. 

Cocke  &  Hendehson  for  plaintiff  in  error,  said : 
This  case  was  begun  by  a  warrant  sued  out  from 
the  office  of  a  justice  of  the  peace  for  Knox  county, 
March  \bthy  1871,  before  whom,  on  the  14th  April, 
1871,  pleadings  were  made  up  to  an  issue  in  writing. 
The  single  issue  is  the  statute  of  two  years  and  six 
months,  in  favor  of  the  defendant.  It  was  admitted 
by  plaintiff's  counsel,  that  defendant  ^'was  duly  qual- 
ified as  the  executor  of  the  estate  of  John  A.  Mc- 
Millan, deceased,  on  the  Isi  day  of  June,  1868,"  which 
18  decisive  of  the  issue  in  the  defendant's  favor. 
Again,  the  following  errors  are  alleged : 
1st.  The  depositions  of  Morehead  and  others  were 
taken,  while  the  cause  was  pending  for  trial  before  the 
justice  of  the  peace.  Defendant  filed  exceptions  to  the 
depositions,  which  were  sustained  by  the  justice.  The 
plaintiff    went   to   trial   before    the    justice,  without   the 
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depositions.  After  he  appealed  the  caae  into  the  Cir- 
cuit Courts  he  sought  the  action  of  the  Circuit  Court 
upon  these  same  exceptions.  Can  the  court  grant  an 
appeal  irom  the  action  of  the  justice  on  exceptions? 
Does  not   the  plaintiff's  action  come  too   late? 

2d.  The  first  exception  is  well  taken.  The  com- 
missioner recites  that  the  depositions  were  reduced  to 
writing  by  him;  but  is  this  certificate  conclusive?  If 
so,  it  would   open   a  wide   door   to    fraud. 

The  question  of  the  residence  of  the  parties  was 
immaterial  to  the  issue  joined,  and  cannot  be  made 
material  by  the  platitude  that  the  jury  was  sworn  "to 
try  the  matters  in  controversy."  They  were  called  to 
try  the  issue  of  fact  agreed  upon  between  the  parties, 
which   was   the   statute   of  two    years   and   six    months. 

Even  if  the  plaintiff  had  pleaded  in  his  replication 
to  the  statute  of  two-and-a-half  years,  the  non-residence 
of  the  plaintiff,  he  would  not  have  been  entitled  to 
three  years,  because  Wm.  E.  Cocke,  through  whom  the 
plaintiff  claims,  was  barred,  and  his  assignee  can  stand 
on  no  higher  ground.  A  contrary  doctrine  would  al- 
low all  domestic  choses  in  action  to  be  revived  by  an 
assignment  to  some  convenient  non-resident.  The  pa- 
per was  over-due  at  the  date  of  the  several  assign- 
ments. 

Webb  &  Taylor  for  defendants  in  error,  who  dis- 
cussed : 

1st.  Right  of  appeal  from  the  action  of  Justibe; 
sustaining  exceptions  to  deposition.  Code,  3140,  and 
HawMns   v.    MeNamara,   AdmW,    1    Heis.,   352. 
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2d.  Bight'  of  the  plaintiff  in  error  to  contradict 
certificate  of  commissioner  by  the  evidence  of  an  ex- 
pert.    WUson  V.  Smith,  5  Yer.,  (on  page  407  of  opinion.) 

3d.  'Right  of  commissioner  for  the  State  to  take 
depositions.  McCandless  v.  Polk  &  Walker,  10  Hum.^ 
617,   and   Code,  sec.    190. 

4th.  Evidence  of  the  right  of  an  assignee  in  bank- 
ruptcy to  sue  in  State  courts.  James  on  Bankruptcy, 
page   62. 

5th.  In  the  trial  of  cases  in  the  Circuit  Court, 
appealed  from  a  justice  of  the  peace,  the  jury  should 
be  sworn  to  try  the  matters  of  controversy,  etc.  Jfc- 
Onichen  v.    Oiven,   1   Tenn.,   365,  and   10  Yer.,   260. 

Deaderick,  J.,  delivered   the   opinion  of  the  Court. 

This  suit  was  begun  March  15,  1871,  by  Brooks, 
assignee  in  bankruptcy  of  Geo.  W.  Howard  &  Co.,  of 
Baltimore,  Md.,  before  a  justice  of  the  peace,  against 
Bailey,  as  executor  of  McMillan,  of  the  firm  of  Smith 
&  McMillan,  upon  a  note  executed  by  them  to  How- 
ard &  Co.,  16th  August,  1861,  for  $363,  payable  at 
the   counting-room   of  Howard   &  Co.,   at   Baltimore. 

William  E.  Cocke,  who  resided  in  Tennessee,  was 
a  partner  in  the  firm  of  Geo.  W.  Howard  &  Co.,  but 
sold  out  all  his  interest  to  Howard,  Cole  &  Co.,  the 
successors  of  Geo.  W.  Howard  .&  Co.,  in  1867,  includ- 
ing  the   note   in   controversy. 

McMillan  died  iu  1868,  and  Bailey  was  appointed 
his   executor   in   June   of  that   year. 

Before  the  justice  of  the  peace,  McMillan^s  executor 
pleaded,   in   writing,   the    statute   of    limitations   of   two 
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years  in   &vor  of  executors  and   administrators^  and   is- 
sue was  taken   upon   this  plea. 

Several  depositions  were  taken  by  plaintiff^  but  upon 
ilefendant's  exception  they  were  excluded  by  the  justice 
and  judgment  was  rendered  in  favor  of  defendant^  from 
which  plaintiff  appealed  to  the  Circuit  Court,  and  upon 
the  trial  there,  judgment  was  rendered  in  favor  of 
plaintiff.  The  depositions  were  allowed  to  be  read  in 
the  Circuit  Court,  and  this  is  complained  of  as  error 
by   the   defendant. 

The  commissioner  certified  that  the  depositions  were 
reduced  to  writing  by  him,  and  the  exception  taken 
was,  that  the  depositions  were  not  written  by  the  com- 
missioner, as  was  apparent  from  an  inspection  of  the 
depositions  and  comparison  of  the  body  of  them  with 
the  commissioner's  signature  to  the  certificate;  and  de- 
fendant offered  to  prove  by  experts  that  the  handwri- 
iag  was  different,  but  the  court  being  of  opinion  that 
the  certificate  of  the  commissioner  that  he  wrote  the 
depositions,  was  more  reliable  than  the  opinion  of  wit- 
ness founded  upon  the  comparison  of  the  signature  only 
with  the  body  of  the  depositions,  refused  to  hear  said 
evidence,  and  allowed  the  depositions  to  be  read.  Wo. 
do  not  think  there  was  any  error  in  this — ^the  Circuit 
Judge  having  the  originals  before  him,  to  enable  him 
to  judge   of  them. 

Another  exception  is,  that  the  commissioner,  who 
styles  himself  in  his  certificate  '^a  commissioner  for  the 
State  of  Tennessee,  duly  commissioned  and  sworn,''  etc. 
is  not  an  officer  authorized  under  our  laws  to  take 
depositions. 
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By  aec.  190  of  the  Code,  Buch  a  commissioner  has 
power  to  take  the  acknowledgment  of  deeds,  etc.,  and 
also  to  take  depositions  and  affidavits. 

It  satisfactorily  appears  that  the  assignors  of  the 
plaintiff,  and  the  plaintiff  were  all  residents  of  the  State 
of  Maryland  at  the  time  of  the  assignment  by  Cocke 
of  his  interest  in  the  assets  of  the  firm  of  Howard  & 
Co.,  and  at  the  time  of  the  death  of  McMillan,  the 
qualification  of  his  executor,  and  the  institution  of  this 
suit  before  the  magistrate.  This  being  so,  the  statute 
of  limitations  of  three  years,  and  not  that  of  two  years, 
applied,  and  being  a  proceeding  instituted  before  a  jus- 
tice of  the  peace,  it  was  competent  to  the  plaintiff  to- 
show  these  facts  by  proof,  and  the  written  plea  of  the 
statute  of  limitations  of  two  years,  made  an  immaterial 
issue  and  did  not  preclude  plaintiff  from  recovering,, 
if  the  facts  proved  showed  he  was  entitled  to  a  re- 
covery. 

The  jury  was  sworn  to  try  the  matter  in  contro- 
versy, and  not  the  particular  and  immaterial  plea 
pleaded  by  the  defendant,  and  the  instructions  of  the 
oourt,  that  the  jury  were  not  to  be  confined  to  the 
evidence  bearing  on  the  written  plea,  but  were  to  look 
t)  all  the  evidence  in  the  cause  and  find  accordingly, 
was  correct. 

Upon  the  whole  we  are  of  opinion  that  the  merita 
of  the  case  have  been  reached,  and  affirm  the  judg- 
ment. 
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Kelly  v,  Fritz. 

PuiADDiG.  Juit^ieation,  A  plea  of  justification  filed  hy  Deputy  Sheriff^ 
onder  writ  of  possession  in  his  hands  for  execution,  must  state  the 
facts  relied  upon  to  justify  the  acts  done  under  it. 


FROM    MORGAN. 


Appeal  in  error  from  judgment  of  Circuit  Court 
of  Morgan  county,  March  Term,  1871.      E.  T.  Hall^  J. 

You^G,   for   plaintiff  in    error,   said : 

The  question  in  this  case  is,  as  to  the  power  of  a 
sheriff  to  execute  a  writ  of  possession  upon  a  party 
who  has  had  no  day  in  court,  and  whose  name  is  not 
known  to  the  writ  or  any  of  the  proceedings  upon 
which  it  is  predicated,  and  arises  upon  the  following 
facts: 

Diana  White  instituted  before  magistrates,  an  action 
of  forcible  entry  and  detainer  against  Barbary  Pettit, 
and   recovered. 

On  the  8th  of  September,  1868,  a  writ  of  posses- 
sion issued  and  came  to  the  hands  of  Jacob  S.  Fritz, 
the  defendant  in  error.  Kelley  and  wife  had  no 
knowledge  of  the  existence  of  this  suit  until  Fritz 
came  to  their  house  and  dispossessed  them,  and  for 
being  thus   dispossessed   they   brought  this  suit. 

Defendant,  in  justification,  relied  upon  the  suit  of 
Diana  White  v.  Barbary  Pettit.  To  this  plea  the 
plaintiff  demurred  and  the  court  disallowed  the  de- 
murrer,  and    plaintiff  excepted. 
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The  plaintifiB  then  filed  a  replication  to  said  plea 
of  justification^  in  which  they  state  that  neither  of  them 
were  parties  to  the  warrant,  judgment,  or  writ  of  pos- 
session,  in   the   case   of  Diana   White  v,  Barbary  Pettit. 

Upon  motion  of  defendant,  this  replication  was 
stricken  out  and  judgment  by  default  rendered  for  want 
of  a  replication.  To  this  action  plaintiff  excepted,  and 
appealed   to   this  court. 

It  is  insisted  for  the  plaintiff  that  the  Circuit  Judge 
erred,  both  in  disallowing  the  demurrer  and  in  strik- 
ing out  the  replication :  Ist.  Because  Kelly  and  wife 
were  in  possession  at  the  time  the  suit  of  Diana  White 
V,  Rarbary  Pettit  was  instituted,  and  were  not  in  any 
way  the  privies  of  said  Barbary  Pettit.  2d.  They  were 
not  parties  to  the  warrant,  judgment,  or  writ  of  pos- 
session in  said  case  of  Diana  White  v,  Barbary  Pettit. 
See  1  Greenl.,  522  and  523 ;  Fanney  Waiden  v.  Daniel 
Huffy  3  Sneed,  82;  Hickeraon^s  Lessee  v.  Dale^  7  Yer., 
149. 

Gratz,    for   defendant   in   error,   said : 

The  plaintifis  sued  the  defendant,  J.  8.  Fritz,  ■  (a 
nolle  prosequi  having  been  entered  as  to  Wm.  Love), 
in  the  Circuit  Court  of  Morgan  county,  in  an  action 
of  trespass  for:  1,  Assault  and  battery;  2.  Driving 
plaintiff's  wife  from  home;  3.  Same  as  2d  count,  with 
the  additional  charge  of  throwing  the  furniture,  etc., 
of  plaintiffs   out   of  the   house. 

To  this  defendant  pleads:  1.  Not  guilty;  2.  A  spe- 
cial plea  setting  forth  that  at  the  time  defendant  was 
deputy   sheriff  of    Morgan    county,   that    there   came    to 
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his  hands  a  writ  from  proper  authority,  to  place  a 
certain  Diana  White  into  posseflsion  of  certain  realty, 
and  that  in  the  lawful  execution  of  this  writ,  the  tres- 
pass, if  any,   was  committed. 

To  this  plea  plaintiff  filed  a  demurrer.  The  court 
overruled  the  demurrer  and  sustained  the  plea.  The 
plaintiff  revising  to  reply,  judgment  by  default  was 
taken   on   said   plea,   and   the   cause   dismissed. 

We  respectfally  insist  that  there  is  no  error  in  the 
raling  of  the  court.  The  court  will  readily  see  that 
a  multiplicity  of  cases  may  arise  where  it  is  impossi- 
ble to  use  the  phrase  ''and  the  plaintiff  in  said  cause 
is  the  identical  plaintiff  or  defendant  in  this  cause  and 
none  other,"   etc.,   etc. 

In  this  cause,  as  the  court  will  readily  see,  the  de- 
fendant was  deputy  sheriff.  By  a  writ  of  possession 
issued  by  competent  authority,  he  is  directed  to  place 
A  B,  (not  a  party  to  this  suit),  in  possession  of  a 
certain  house  and  premises.  The  plaintiff  is  a  squatter 
upon  the  premines  which  he  is  directed  to  give  into 
the  possession  of  A  B,  and  in  removing  them,  he  is 
guilty  of  no  trespass,  but  may  plead  justification  as  he 
has  done. 

But  by  statute,  general  demurrers  are  abolished  and 
special  causes  required.  .  The  plaintiffs  have  seen  fit 
to  allege  but  one  cause;  hence  by  implication  they 
waive  all  others^. and  they  are  bound  to  stand  by  the 
cause  alleged. 

I  confidently  hope  that  the  judgment  of  the  Circuit 
Court  may  not  be  disturbed,  thus  closing  vexatious 
and  embarrassing  suits  against   public   officers. 
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McFarland,  J.,  delivered  the  opinion  of  the  Courts 

This  action  was  brought  for  assault  and  batterjr 
and  for  throwing  the  plaintiff  and  his  wife  and  pro-^ 
|)erty   out   of  their   house. 

The  defendant  pleaded  not  guilty,  and  a  special 
plea — averring  that  at  the  time  he  was  deputy  sheriff 
of  the  county,  and  that  a  writ  of  possession  bad  come 
to  his  hands,  issued  by  two  justices,  founded  upon  a 
final  judgment  rendered  in  a  cause  theretofore  pending 
and  determined,  wherein  Diana  White  was  plaintiff  and 
Barbary  Pettit  was  defendant,  and  in  which  writ  he  was 
<K>mmanded  to  put  Diana  White  in  peaceable  possession 
of  certain  premises,  and  that  the  supposed  trespasses 
were  committed  by  him,  if  at  all,  in  the  execution  of 
this   writ,   and   not   otherwise. 

A  demurrer  to  this  plea  was  overruled,  and  the 
plaintiffs  refusing  to  file  a  formal  replication,  the  court 
gave  judgment  for  the  defendant,  and  the  plaintiff  has 
appealed   in   error. 

The  demurrer,  though  inartificial,  may  be  regarded 
as  special  enough  to  raise  the  question  as  to  the  suffi- 
ciency of  the  plea.  Tested  by  the  most  liberal  rules 
consistent  with  any  reasonable  degree  of  certainty  in 
pleading,   this   plea   is    wholly  •  insufficient. 

The  declaration  avers  that  the  defendant  assaulted 
the  plaintiff  and  his  wife  and  threw  them  and  their 
property  out  of  their  h(>use.  The  reply  of  the  defend- 
ant to  this  is,  that  he  was  a  deputy  sheriff,  and  had 
a  writ  commanding  him  to  put  Diana  White  in  pos- 
session  of    certain     premises,   which   she   had    recovered 
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in  a  suit  against  Barbary  Pettit,  and  that  he  commit- 
ted the   tres^Vass   in   the   execution   of  this   writ. 

It  is  not  averred  that  the  premises  described  in  the 
writj  were  the  premises  from  which  the  plaintifls  were 
thrown — ^and  if  it  be  conceded  that  the  premises  are 
the  same,  there  is  no  state  of  facts  alleged,  showing 
that  the  plaintiffs  were  subject  to  be  dispossessed  under 
a  writ  against  Bftrbary  Peitit.  Nor  is  any  state  of 
&ct8  alleged  from  which  the  court  can  see  that  the 
trespass  was  justified  under  the  authority  of  this  writ, 
Qoless  we  supply  by  inference  important  allegations  not 
foond  in  the  plea.  The  plea  should  at  least  contain, 
with  reaaonable  certainty,  a  succinct  statement  of  the 
&cts  relied   upon   as  a  defense   to   the   action. 

The  judgment  must  be  reversed,  the  demurrer  to 
the  plea  sustained,  and  the  cause  remanded  for  further 
proceeding. 
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Knox    v.  Carteb. 

Certiokarl  Want  of  Merits,  A  petition  for  oertiorarif  to  bring  Qp  a 
judgment  by  motion  before  a  justice  of  the  peace  against  an  officer 
for  the  non-return  of  an  execution,  was  properly  dismisaed  for  want 
of  merits,  where  it  states  that  the  officer  received  the  execution,  made 
search  and  could  find  no  property  of  defendant,  and  made  his  retom 
upon  the  execution  accordingly,  but  which  fails  to  atate  that  the  ex- 
ecution was  in  fact  returned  to  the  office  of  the  justice,  when  it 
lost,  or  that  the  loss  was  through  no  default  of  petitioner. 


FROM    KNOX. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court  dismissing  certiorari,  October  Term,  1871.  E. 
T.  Hall,  J. 

Prosser,   for   plaintiff  in    error. 

Webb  &  Taylor,  for  defendant  in  error,  who 
said: 

The  question  in  the  record  is  as  to  the  correctness 
of  the  Circuit  Judge  in  sustaining  motions  to  dismiss 
an  original  and  amended  petition  for  certiorari  and 
supersedeas  to  be  relieved  from  a  judgment  by  motion^ 
for  the  failure  of  the  constable  to  return  an  execu- 
tion. The  judgment  was  rendered  against  the  plain- 
tiffs  in   error   as   sureties   upon   the   bond. 

The  grounds  relied  upon  to  sustain  the  action  of 
the  court  as  to   the  original   petition,   are : 

1.  That  the  petition  alleges  as  an  excuse  for  Lusk 
not  having  appealed,  that  he  was  poor  and  unable  to 
give   the  appeal  bond,  but  fails  to  allege    that  his  in- 
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ability  so  to    do,   continued   for    the   two    entire   appeal 
days.      See   Adair  v.   Davis,   3   Hum.,   137. 

2.  That  the  petition  is  contradicted  by  the  papers 
m  the  case.  See  History  of  a  Lawsuit,  p.  475,  sec. 
669,  sub-sec.   5. 

3.  The  amended  petition,  although  it  acknowledges 
the  receipt  of  the  execution  by  Lusk,  does  not  state 
that  he   ever  returned   it. 

4.  The  amended  petition  contradicts  the  original 
petition,  admits  the  reception  of  the  execution,  and 
yirtnally  admits  that   it   was  never  returned. 

6.  The  judgment  upon  which  the  certified  petition 
was  issued  from  Carter  county,  was  rendered  previous 
to  the  war,  and  the  calculations  as  to  the  amount  for 
which  judgment  was  rendered  by  the  justice,  were 
based  upon  the  case  of  Hepburn  v.  Oriswold,  8  Wal., 
608,  which  was  the   law  at  the   date   of  the  judgment. 

McFabland,  J.,  delivered  the  opinion  of  the  court. 

Wm.  B.  Carter,  as  surviving  executor  of  the  will 
of  A.  M.  Carter,  deceased,  moved  for  and  obtained  a 
judgment  against  J.  P.  Lusk^  a  constable  of  Knox 
county,  and  his  securities  on  his  official  bond,  for  fail- 
ing to  return  an  execution  issued  and  delivered  to 
him,  founded  upon  an  execution  issued  by  a  justice 
of  the  peaco  of  Carter  county,  and  certified  under  the 
statute.  The  judgment  against  Lusk  was  rendered  on 
the  16th  September,  1870,  by  R.  D.  Joroulman,  a 
justice  of  the  peace  of  Knox  county,  and  was  brought 
into  the  Circuit  Court  of  Knox  county  by  certiorari, 
for  the  purpose  of  having  the  same  quashed.       A  mo- 
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tioD  to  quash  the  execution  issued  thereon  was  made^ 
and  at  the  same  time  a  motion  was  made  by  the 
plaintiffs  to  dismiss  and  discharge  the  certiorari  and 
supersedeas.  Without  disposing  of  these  motions^  leave 
was  given  and  an  amended  petition  filed,  presenting 
additional  reasons  for  not.  appealing^  and  also  setting 
forth  more  fully  the  supposed  grounds  of  defense,  upon 
the  merits.  The  Circuit  Court  afterwards  dismissed 
the  certioran  and  supersedeas,  and  rendered  judgment 
for  the  amount  of  the  justice's  judgment,  interest  and 
costs.  From  this  judgment  the  securities  of  Lusk,  as 
constable   have   appealed. 

Taking  the  original  and  amended  petitions  togeth- 
er, they  perhaps  state  sufficient  ground  for  not  ap* 
pealing,   under   the   authority   of  our   reported   cases. 

The  motion  was  made  for  the  failure  of  Lusk  to 
return  the  execution.  In  this  amended  petition,  it  is 
stated  that  Lusk  received  the  execution,  made  search, 
could  find  no  property  of  the  defendant,  and  made 
his  return  upon  the  execution  accordingly,  but  that 
by  some  unavoidable  means  the  execution  has  heea 
lost.  He  does  not,  however,  state  that  the  execution 
was  ever  in  fact  returned  to  the  justice,  or  when  or 
how  it  was  lost — whether  before  or  after  the  time  it 
should  have  been  returned;  nor  does  he  show  that 
he  used  diligence,  or  that  the  execution  was  lost  or 
destroyed  without  faul{  upon  his  part.  It  is  clear, 
therefore,  that  no  meritorious  ground  of  defense  is 
shown  to  the  motion,  and  the  certiorari  was  properly 
dismissed. 

I^t   the  judgment   be  affirmed. 
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DeLiquero  &  Crozier  v.  Munson. 

1.  O&DEB  TO  Pay  Money.     A  statement  of  account  against  defendant  for 

board,  up  to  and  dated  May  loth,  but  actually  made  out  on  the  12th, 
and  delivered  to  plaintiffs  on  that  day,  with  these  words  appended : 
"  Yoa  will  please  pay  the  above  amount  to  DeL.  &  C." — is  an  order 
to  pay  money,  not  an  assignment  of  a  cause  of  action. 

2.  Same.     QamvtkmenL    A  garnishment  of  such  a  debt  before  acceptance 

of  the  order,  will  take  priority  of  the  order. 

3.  Same.     Acceptance.     A  promise  to  notify  other  creditors  of  an  order, 

and  an  acknowledgment  that  such  an  amount  was  partly  due,  and 
would  be  due  in  full  on  the  loth,  followed  next  day  by  a  demand  for 
acceptance,  was  not  an  acceptance  of  the  order. 


FROM    KNOX. 


Appeal    by    plaintiffs    below   from    judgment   of  Cir- 
cuit Court,   June   Term,    1872.       E.   T.   Hall,   J. 

Crozier,   for   plaintiff  in    error. 

Webb  &   Taylor,   for  defendant  in   error,   said : 
There    is   but   one   question    in   this    record.       Is   the 

instrument     sued     on     "aw     assigned     account'^     or     an 

"order,"   and   if  so,    was   the   order   accepted? 

Authorities  relied    upon :   Thompson   &  Steger,    1959, 

1960  and    1961,  and    authorities    there   cited;     Porter  v. 

DiUahunty,   8    Hum.,   570. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

This  action  originated  before  a  justice  of  the  peace, 
upon    the    following    state    of    facts:      W.    J.    Martin, 
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proprietor  of  the  Bell  House  at  Knoxville,  was  in- 
debted to  the  plaintiffs,  and  was  about  to  suspend 
business.  About  the  12th  of  May,  187 1,  they  ap- 
plied to  him  for  payment.  He  made  out  and  deliv- 
ered  to   them   the   following  paper: 

"Bell  House,  Knoxville,  May  15,  1871. 

"  Mr.  Spencer  Munson,  Dr.  to  W.  J.  Martin.  To  board 
for  self,  wife  and  servant,  from  May  1st  to  date,  (30.50. 

"  You  will  please  pay  the  above  amount  to  Messrs.  De- 
Liquero &  Crozier,  and  oblige  W.  J.  Martin." 

This  paper  was  on  the  same  day  (12th  May)  pre- 
sented to  Munson,  who  said  that  if  the  hotel  kept 
open  until  the  15th  he  would  owe  Martin  the  amount 
of  the  account — that  up  to  that  date  he  owed  him 
(24.  He  told  the  plaintiffs  that  if  any  other  orders 
were  presented,  he  would  notify  the  parties  that  this 
order  was  out.  On  the  next  day  (the  13th)  the 
plaintiffs  again  presented  the  paper  to  Munson,  re- 
questing him  to  accept  or  ajrree  to  pay  it.  This, 
however,  he  did  not  do.  On  the  same  day,  but 
whether  before  or  after  the  paper  had  been  presented 
to  him  the  second  time  does  not  appear,  Munson  was 
served  with  garnishment  at  the  suit  of  Sherer  &  Smithy 
other  creditors  of  Martin,  and  answered  that  up  to 
that  date  he  owed  Martin  (26.50,  for  which  judgment 
was  rendered  in  favor  of  Sherer  &  Smith,  and  paid 
by  Munson.  In  his  answer  to  the  garnishment,  Mun- 
8un  made  no  allusion  to  the  existence  of  the  order 
in   favor   of  the   plaintiffs. 

Upon   these   facts  the   plaintifis    brought    this    action 
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against  Manson,  on  the  15th  of  May,  1871.  Failing 
in  the   Circuit   Court,   they   have  appealed   in   error. 

It  is  admitted  that  the  case  turns  mainly  upon  the 
question^  whether  the  paper  above  set  forth  is  an  as- 
signment of  the  amount  due,  or  which  would  be  due, 
from  Munson  to  Martin  on  the  15th  May,  1S71,  or 
whether  it  is  an  order  from  Martin  to  Munson  to 
pay   the   plaintifis   this   sum   of  money. 

If  it  be  an  assignment  of  the  debt  or  chose  in 
action,  then  this  assignment  became  complete,  so  as  to 
entitle  the  plaintiffs  to  maintain  their  action  against 
Munson,  so  soon  as  notice  was  given  to  Munson  of 
the  assignment.  In  such  case  notice  of  the  assign- 
ment is  all  that  is  necessary  to  perfect  the  plaintiff's 
right:  Chdfelter  v.  OoXj  1  Sneed,  330.  On  the  other 
hand,  it  is  equally  well  settled  that  if  the  paper  be 
a  mere  order,  no  action  can  be  maintained  against 
the  drawer  unless  it  be  accepted  by  him :     Code,   1960. 

Upon  this  the  authorities  are  familiar.  Although 
it  may  be  sometimes  difficult  to  determine  whether  a 
paper  be  an  assignment  or  an  order,  yet  th^jr  legal 
effect  is  widely  different.  An  assignment  transfers  to 
the  assignee  all  the  assignor's  right  of  action  so  as- 
signed, and  ordinarily  extinguishes  the  demand  in  con- 
sideration of  which  the  assignment  was  made,  and  or- 
dinarily creates  no  liability  upon  the  assignor.  An 
order  does  not  extinguish  precedent  demands,  nor  pre- 
vent the  party  from  bringing  his  action  upon  the 
original  contract:  2  Yerg.,  275;  8  Hum.,  570.  And 
under  our  statute,  upon  demand  and  protest  and  no- 
tice, an  action  may  be  maintained  by  the  holder 
2 
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against  the  drawer  upon  the  order.  No  particular 
form  of  words  is  necessary  to  constitute  an  assign- 
ment; and,  in  some  cases,  a  *  party  holding  a  note, 
bond  or  other  evidence  of  indebtedness  against  another, 
may  transfer  the  same  by  mere  delivery;  but  an  in- 
debtedness evidenced  by  a  book  account,  would  not 
ordinarily  be  transferred  by  a  mere  delivery  of  a  copy 
from   the   book. 

We  are,  therefore,  to  determine  the  character  of 
this  paper  from  the  fair  and  evident  meaning  of  the 
words  used,  giving  to  the  language  its  ordinary  mean- 
ing. Is  there  anything  in  the  language  that  shows 
a  purpose  to  transfer  absolutely  this  claim  to  the 
plaintiffs  ? 

It  differs  from  the  usual  form  of  an  order,  in  the 
fact  that  it  is  preceded  by  a  statement  of  Munson's 
indebtedness  to  Martin,  upon  which  the  order  was 
drawn.  This,  we  think,  does  not  change  its  charac- 
ter. It  is  also  important  to  observe,  that  part  of 
the  indebtedness  upon  which  Martin  draws  the  order 
was   not   then   due. 

We  arrive  at  the  conclusion  that  the  Circuit  Judge 
did^ — that  this  is  an  order,  and  without  acceptance  by 
Munson;  an  action  could  not  be  maintained  against 
him. 

Then,  was  Munson's  promise  to  notify  other  parties 
who  might  present  other  orders  of  the  existence  of 
this   order,   an   acceptance? 

It  was  not,  we  think,  so  understood  by  either 
party.  The  plaintiffs  presented  the  order  again  for 
acceptance,   conceding    that    it    had    not    been    accepted, 
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and  failed  to  procyre  Munson^s  acceptance.  A  mere 
acknowledgment  by  Miinson  of  the  indebtedness  does 
DOt  amount  to  acceptance.  He  might,  if  he  chose, 
decline  to  accept  the  order,  at  the  same  time  admit- 
ting his  indebtedness.  An  acceptance  must  amount  to 
an  absolute  and  distinct  promise,  either  verbal  or  in 
writing,  to  pay  the  amount  according  to  the  terms  of 
the  order:     Parsons  on    Contracts,   vol.   1,   p.   222. 

We   think   there   is  no  error  in   the  record,  and   the 
judgment  will   be  affirmed. 


Charlton  &  Lewis  v.  Wood. 

Contract  EmriRE  not  Divisible.  Real  Estate  Agents,  Plaintiffs  agreed 
to  Bell  defendant's  farm  for  $1,800,  for  a  commission  of  $200.  De- 
fendant himself  sold  the  farm  for  $1,600.  Although  the  parchaser 
had  his  attention  called  to  the  farm  by  the  newspaper  advertisement 
of  the  real  estate  agents,  yet  as  the  sale  was  not  in  fact  made  by  them, 
they  cannot  recover  any  thing  for  their  services — not  even  the  money 
paid  by  them  for  the  advertisement,  under  the  contract  made  by  them 
with  defendant. 


FROM    KNOX. 


Lewis  &  Comfort,   for  plaintiffs  in  error. 

CocKB  &   Henderson,   for  defendants,  said 

This   suit   was  commenced   by  warrant,   and   the   d*» 
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fendant,  Wood^  having  failed  to  appear,  for  reasons 
assigned  on  the  record,  the  justice*  rendered  judgment 
against  him   for  $200  and   costs. 

Upon  Wood's  petition  the  cause  was  removed  by 
certiorari  to  the  Circuit  Court,  where,  at  the  return 
term,  a  motion  was  made  to  dismiss,  but  was  after- 
ward withdrawn.  Therefore  no  question  can  arise  upon 
this  record  as  to  the  sufficiency  of  the  allegations  of 
the  petition  as  to  the  merits,  or  the  reason  for  not 
taking  the  appeal. 

If  there  be  any  question  at  all  in  the  case,  it 
can  only  arise  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  or  as  to  the  correctness  of  the 
charge   of   the   presiding   judge. 

The  admitted  facts  are  that  Charlton  &  Lewis  were 
real  estate  agents  in  Knoxville,  and  that  it  was  a 
part  of  their  business  to  sell  lands  on  commission ; 
that  John  Wood  was  the  owner  of  a  farm  in  Knox 
county,  which  he  desired  to  sell,  and  that  with  refer- 
ence to  the  sale  of  this,  some  sort  of  contract  was 
made   between   him   and   Charlton. 

Wood  and  Charlton  were  the  only  witnesses  to  the 
contract,  and  they  diflFer,  to  some  extent,  in  their  re- 
collection of  its  terms  and  provisions.  Charlton  says 
that  Wood  came  to  him  and  offered  to  give  him  and 
his  partner,  Lewis,  $200  if  they  would  sell  for  him 
the  tract  of  land  in  question  for  $1,800,  and  that  he 
undertook   to   sell   it   under   that   arrangement. 

Wood  testifies  that  the  bargain  was  that  if  Charl- 
ton &  Lewis  should  sell  the  farm  for  $1,800  he  would 
pay  them   $200,  but  that   he  reserved   the   right  to  sell 


SEPTEMBER  TERM,  1872.  21 

Charlton  &  Lewis  v.  Wood. 

it  if  he  could;  and  if  he  should  sell  it  he  would 
not;  in   that  event,   be   bound   to  pay  them   any  thing. 

It  is  apparent  that  there  is  no  direct  contradiction 
by  the  witnesses  of  each  other.  Wood  swears  posi- 
tively that  he  reserved  the  right  to  sell  the  property 
for  himself;  and  if  he  did  so  he  was  not  to  pay  the 
plaintiffs  any  thing.  Charlton  is  silent  as  to  this, 
but  admits  that  his  right  to  the  $200  was  dependent 
apon  his  ability  to  sell  the  land  for  $1,800.  And 
so  far  as  the  law  of  the  case  is  concerned  the  testi- 
mony of  both  is  substantially  the  same.  For  the 
clear  intention  of  the  parties  was  that  the  right  to 
the  compensation  of  $200  should  arise  upon  the  sale 
for  $1;800.  An  attempt  to  sell  does  not,  and  in  the 
nature  of  things  cannot,  amount  to  a  performance  of 
the  contract.  And,  in  such  case,  the  contract  is  not 
apportionable.       2   Parsons   on   Contacts,   520-21. 

If  A.,  a  merchant,  agrees  to  pay  B.  $1,000  if  he 
will  carry  important  information  to  his  correspondent 
at  Lexington,  Ky.,  within  thirty-six  hours,  and  B. 
makes  the  attempt,  but  gets  no  farther  than  Rich- 
mond,  can   he   claim   the   $1,^00,   or  any   part  of   it? 

If  one  man  says  to  another,  I  will  pay  you  $5,000 
if  you  will  obtain  for  me  a  deed  for  a  certain  tract 
of  land  for  the  price  of  $50,000,  and  the  latter  should 
make  an  honest  endeavor  to  obtain  the  deed  for  the 
price  mentioned,  but  should  fail,  can  he  claim  any 
part  of  the  $6,000  promised,  only  in  case  of  complete 
success? 

These  questions  can  receive  but  one  answer.  Courts 
do  not   make  contracts   for  the   parties.      They   enforce 
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the    coDtracts    actually    made^    and    as    made.       If   the 
stipulation    is   for   success    in    the    undertaking,   and    an 
extra    compensation    is    promised    for    that    success,    it 
would   outrage    the   intention   of    the    parties    to  compel 
even   partial   payment  in   case  of   failure,  however  hon- 
est   may   have   been    the   effort    to   prevent    the   failure. 
And    it    follows,   as  a    necessary   consequence,   that'  the 
Circuit   Judge   did   not   err   when    he   charged   the   jury 
"that   if  the  jury   should   find   from   the   weight   of  the 
evidence   in    the   cause   that    the   defendant,   Wood,   em- 
ployed  the   plaintiffs   in    the   cause   to  sell   his   land   for 
him,   and   agreed   with   them   that   he   would    give   them 
$200   for  selling   it,   provided   they   sold   it    for   |1,800;. 
then    if    the    proof   showed    that    the    plaintiffs    did    in 
fact  sell   the  defendant's  land   for  $1,800,  in  compliance 
with    this    agreement,   and    that    the   defendant   has   not 
paid    the    plaintiffs    for   it,   the  .plaintiffs   would    be  en- 
titled   to    a  -recovery    in    this    action ;    but    if   the    de- 
fendant,  Wood,   did    not    so   agree,   the   plaintiffs   would, 
not    be    entitled    to    a    recovery   for    the    $200;    or   if 
the  jury   should   find   from    i-he   proof   that   the   defend- 
ant. Wood,  reserved   the  r^ht  to  make  the  sale  of  his 
land   himself   in   the   event    he   should    have   a   reasona- 
ble  opportunity   of   so   doing   before   the   plaintiffs   made 
.the   sale,   then   if   the   defendant  did    in   fact    make   the 
sale   himself,  and  not  the  plaintiffs,  the   plaintiflfe  would 
not  be   entitled  to  a  recovery  of  the  $200,  although  the 
defendant  had  agreed   to  give  that  sum  if  the  plaintiffs 
would   sell   it   for   $1,800." 

Charlton  proves  that  after  his  agreement  with  Wood, 
he  advertised  the  land  for  sale  in  the  Knoxville  Whig;. 
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that  this  adverdsement  attracted  the  attention  of  a  man 
named  Calkins,  who  at  the  time  resided  in  the  State 
of  New  York,  but  had  a  brother-in-law,  whose  name 
was  David  Lea,  in  Knox  county;  that  Calkins  wrote 
to  Lea  to  obtain  for  him  a  fuller  description  of  the 
land,  which,  upon  application  by  the  latter,  was  fur- 
nished by  Charlton.  But  this  was  all.  Charlton  ap- 
pears from  the  record  to  have  made  no  further  effort 
to  effect  the  sale,  or  even  to  have  made  any  inquiry 
about  it. 

The  evidence  shows  that  Calkins,  before  seeing  the 
advertisement,  had  determined  to  remove  to  Tennessee^ 
and  that  this  determination  was  in  no  way  produced 
by  it;  that  be  did  come  to  the  State,  but  never  saw 
Charlton  after  his  arrival,  but  did  afterward  purchase 
a  tract  of  land  from  Wood,  with  whom  alone  the  ne- 
gotiations were  conducted,  which  led  to  a  consumma- 
tion  of   the   sale. 

An  attempt  was  made  on  the  trial  to  establish  bad 
faith  on  the  part  of  Wood,  which  signally  failed* 
The  plaintiffs  endeavored  to  show  that  originally  Wood 
sold  the  land  to  Calkins  for  1^1,800,  and  afterward 
agreed  to  take  j^l,600.  If  this  was  so,  the  plaintiffs 
were  not  injured,  because  they  had  no  right  to  claim 
any  thing  except  upon  a  sale  made  by  them.  But 
the  attempt  was  met,  by  clear  evidence,  that  the  first 
sale  was  verbal  merely,  and  therefore  not  binding  upon 
the  parties,  and  was,  besides,  agreed  not  to  be  bind- 
ing except  the  wife  of  Calkins  would  give  her  assent 
to  it,  which  -she  withheld.  Then  the  first  contract 
was    abandoned,  and    afterward    a  second    contract    en- 
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tered    into    for  the    sale   of   the   farm   at    the   price   of 
$1,600,   and    Wood   could   obtain    no   higher   price. 

From   all  which   it   follows   that   no  error  of  law  or 
of   fact   can    be   assigned   upon   this   record. 

McFarlaxd,  J.,  delivered  the  opinion  of  the  Court, 

The  plaintiffs  brought  this  action  to  recover  of  the 
defendant  $200,  which  they  allege  to  be  due  them 
under  a  special  contract.  This  contract,  as  proven  by 
Charlton,,  one  of  the  plaintiffs,  was  in  substance  this: 
The  plaintiflfe  were  real  estate  agents,  and  the  defend- 
ant agreed  to  pay  them  ?200  provided  they  would 
sell  for  him  a  certain  tract  of  land  for  f  1,800.  The 
defendant.  Wood,  was  also  examined  as  a  witness,  and 
proves  the  same  contract,  but  with  the  qualification 
that  he  reserved  to  himself  the  right,  in  the  mean- 
time, to  sell  the  land  if  he  could,  in  which  event 
the  plaintiffs  were  to  receive  nothing.  The  question 
was  submitted  to  the  jury  to  determine  upon  the  proof 
whether  the  plaintiffs  had  entitled  themselves  to  the 
$200  by  making  the  sale  for  $1,800,  as  stipulated. 
The  jury  found  for  the  defendant,  a  new  trial  was 
refused,   and   an   appeal   in    error   prosecuted. 

That  part  of  the  Circuit  Judge's  instruction  to  the 
jury  excepted  to  and  brought  up  in  the  bill  of  ex- 
ceptions is  entirely  free  from  objection,  and  as  the 
record  shows  that  other  instructions  not  excepted  to 
were  given,  we  must  presume  that  the  additional  in- 
structions applicable  to  the  facts  were  given,  especially 
as  the  record  does  not  show  that  any  additional  charge 
was   asked    for   and    refused. 
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The  facts  in  proof  in  regard  to  the  sale  are  as 
follows:  The  plaintifis,  after  they  undertook^  under 
their  contract,  to  sell  the  land,  caused  an  advertise- 
ment to  be  inserted  in  a  newspaper  published  at  Knoz- 
ville.  This  was  seen  by  one  Calkins,  who  resided 
in  the  State  of  New  York,  who  thereupon  wrote  to 
his  brother-in-law,  Lea,  residing  in  Knox  county,  for 
a  more  complete  description  of  the  land,  which  Lea 
obtained  from  Charlton,  and  sent  him  by  letter.  Cal- 
kins afterward  came  to  Tennessee,  not,  however,  for 
the  sole  purpose  of  purchasing  this  land.  He  did  not 
call  upon  the  plaintiffs,  but  applied  directly  to  Wood, 
the  defendant,  and  agreed  with  him  to  purchase  the 
land  for  f  1,800,  but  this  contract  was  not  formally 
executed,  and  performance  was  not  insisted  upon  by 
Wood.  But  another  contract  was  soon  after  executed 
between  them,  by  which  Calkins  purchased  the  land 
from  Wood   fur  $1,600. 

The  question  is:  Does  this  proof  sustain  the  find- 
ing of  the  jury  in  favor  of  the  defendant?  We  think 
it  does.  The  plaintiffs  sue  upon  the  special  contract; 
to  entitle  them  to  recover,  they  must  show  that  they 
have  complied  with  their  part  of  the  agreement,  and 
sold  the  land  for  $1,800.  This  contract  cannot  be 
apportioned.  Courts  can  only  enforce  contracts  as  the 
parties  themselves  made  them,  and  if  the  plaintiflfe 
chose  to  make  their  right  to  any  compensation  de- 
pend upon  effecting  a  sale  for  $1,800,  then  they  must 
abide  the  contract;  and  if  they  failed  ±o  make  the 
sale  they  of  course,  in  that  event,  lose  all  their  labor 
and  expense   in   making  the   effort. 
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We  cannot  say  upon  this  proof  that  they  did  make 
the  sale^  although  their  efforts  were  evidently  instru- 
mental in  enabling  the  defendant  to  sell.  Upon  the 
assumption  which  the  jury  seem  to  have  believed  that 
Wood  reserved  to  himself  the  right  to  effect  a  sale 
if  he  could  during  the  time  the  plaintiffs  were  em- 
powered to  sell,  then  a  sale  by  him  would  of  course 
defeat  the  plaintiffs.  However  unjust  this  may  seem, 
if  the  parties  have  so  stipulated  they  must  abide  the 
result. 

It  is  insisted  that  the  plaintiffs  were  at  least  enti- 
tled to  recover  the  value  of  their  actual  services,  or 
the  expense  of  their  advertisement.  If,  after  the 
plaintiffs  had,  under  their  contract,  incurred  expense 
in  endeavoring  to  make  the  sale  for  $1,800,  the  de- 
fendant, without  giving  them  a  reasonable  time  to  ao- 
complish  the  sale,  should  put  it  out  of  their  power 
to  do  so  by  selling  the  land  for  a  less  sum^  then  it 
might  be  a  question  whether  the  defendant  would  not 
be  liable  to  the  losses  and  expenses  incurred  by  them. 
But  this  question  does  not  arise  in  this  case;  the 
suit  was  not  brought  for  this  recovery;  no  proof  was 
offered  showing  any  amount  claimed  on  this  aspect  of 
the  case,  or  how  much  the  recovery  should  be.  And 
if  any  instruction  was  requested  from  the  court  on 
this   aspect  of    the  case,  no  exception  was  taken   to   it. 

As  we  can  not  say  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  and  there  being  no 
error  in   the  charge,   the  judgment   must  be  affirmed. 


SEPTEMBER  TERM,  1872.  27 


Johoaoii,  Brewer  &  Co.  r.  McCampbell,  Allen  &  Go. 


JoHiifsoNy  Brewer  &  Co.  v.  McCampbell,  Allen  &  Co. 

1.  AooovNT  Rendered.  Implied  aaaent.  Upon  an  account  being  rendered 
of  indebtedness  acquiesced  in  without  objection  made  in  a  reasonable 
time,  the  law  raises  a  presumption  that  the  justness  of  the  account  \% 
admitted. 

1  Duty  of  Judges.  To  ehca-ge  the  law  applicable  to  the  evidence.  It  is  the 
right  of  parties  litigant,  and  the  duty  of  the  judge,  when  requested, 
to  charge  the  law  applicable  to  the  facte  of  the  case  on  trial,  and  re- 
fosal  to  so  charge  is  error,  for  which  the  cause  will  be  remanded. 


FROM    GREENE. 


Appeal  in  error  from  the  Circuit  Court  of  Greene^ 
October  Term,   1869.      E.  E,   Gillenwaters,  J. 

Webb  &  Taylor  and  Ingersoll,  for  plaintiffs  in 
error. 

McKee,   for  defendants  in   error. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

Plaintiffs  sued  defendants  for  services  rendered  and 
money  paid  out  for  defendants^  use.  There  was  proof 
in  the  case  that  the  account  of  plaintiffs  had  been 
rendered  to  defendants,  and  also  proof  tending  to  show 
aoquiesence  in  the  correctness  of  this  account,  at  any 
rate  no  objection  made  to  It  for  a  considerable  lapse 
of  time. 

The  court  was  requested  to  charge  the  jury  "upon 
die    legal    effect    and    presumption   of   an    account    ren- 
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dered  by  one  person  to  another^  where  it  is  received 
and  the  justice  of  same  not  complained  of  within  a 
reasonable  length  of  time/'  which  the  court  refused 
to  do.  The  facts  of  the  case  fairly  raised  the  ques- 
tion suggested  in  the  above  request.  In  such  case  it 
is  the  clear  right  of  the  party  to  have  the  instruction 
of  the  court  to  the  jury  upon  the  law  as  applicable 
to  the  facts,  and  when  such  instruction  is  requested 
by  the  party  it  is  error  in  the  court  to  refuse  to 
give  it. 

Admissions  are,  in  many  cases,  implied  from  the 
conduct  of  a  party  who  is  interested  to  •  contradict 
them ;  and  a  party  may  be  affected  by  the  statements 
of  others  on  the  ground  of  implied  admission  of  their 
truth  by  silent  acquiescence,  where  he  had  an  oppor- 
tunity to  speak,  and  the  circumstances  would  naturally 
call  for  some  action  or  reply  on  his  part.  In  illus- 
tration of  the  above  rules,  Mr.  Greenleaf  says:  "Thus, 
also,  among  merchants  it  is  regarded  as  the  allowance 
of  an  account  rendered,  if  it  is  not  objected  to  within 
a  reasonable  time,  or  without  unnecessary  delay."  Sees. 
196,  197,  and  note  2,  p.  260;  sec.  199.  Such  ad- 
missions, however,  are  not  conclusive,  but  are  to  be 
weighed   with   other  evidence   submitted   to   the   jury. 

The  plaintiffs  were  entitled,  under  their  request  to 
the  court,  to  a  statement  of  the  above  rules  of  law, 
arising  on  the  facts  of  the  case.  The  refusal  of  the 
court  to  give  such  instruction  was  error,  for  which 
the   case   must  be  reversed,   and  a  new  trial   had. 
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Akdebson  v.  Bewley. 

L  PUYT  Examination.  Underatandingly.  While  the  court  does  not  hold 
that  all  the  words  of  the  form  prescribed  for  the  privy  examination 
ut  a  married  woman  shall  be  used  to  render  the  probate  valid,  or  that 
00  other  equivalent  words  may  suffice,  yet  it  is  always  safest  to  use 
the  words  of  the  law.  It  is,  however,  necessary  to  the  validity  of  a 
privy  examination  that  it  shall  appear  that  the  dead  was  executed 
"  anderstandingly  .'* 

1  RsQiarrRATioK,  twenty  teabs.  Cures  all  d^ects  cf  probate.  The  act  of 
the  Legislature  of  1839,  ch.  26,  sec.  9,  carried  into  the  Code  in  sec. 
S0B4,  provides  that  after  twenty  years  of  registration  all  defects  of 
piobate  are  cured,  and  the  presumption  is  conclusive  that  the  regis- 
tration was  upon  lawful  authority. 


FROM    HAWKINS. 


Appeal  from  decree  of  Chancery  Court  at  Rogers- 
vOle,  January  Term,  1872,  holding  the  deed  void  for 
mmt  of  proper  certificate.      H.   C.  Smith^  Ch.; 

Barton   &  McFarland,   for  complainant. 

Shieli^s,   for  defendant. 

Freeman,  J.,   delivered  the  opinion   of  the  court. 

The  only  question  presented  for  our  decision  in 
this  case^  arises  on  the  cross  bill  filed  for  the  rescis- 
sion of  the  contract  for  sale  of  the  land  mentioned 
in  the  pleadings^  on  the  ground  of  defective  title  in 
the  vendor. 

The  deed  from  Osbum  H.  fioykin  and  wife  to 
Thomas  Anderson,    making    a    link    in    the    chain    of 
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title^  is  attacked  because  of  defect  in  the  certificate  of 
acknowledgment  on  which  it  was  registered.  The  par- 
ticular objections  to  this  certificate  were  not  pointed 
out  in  argument^  or  in  brief  furnished,  but  on  exaai- 
ination  of  it  we  find  it  clearly  defective  as  to  privy 
examination  of  the  /emme  covert,  in  not  showing  that  it 
was  done  understandingly,  and  perhaps  in  other  re- 
spects. By  sec.  2076  of  Code,  providing  for  acknowl- 
edgment of  deeds  by  married  women,  it  is  enacted 
that  the  oflScer  or  court  before  whom  the  execution 
of  such  deed  or  instrument  is  acknowledged  or  proved, 
shall  examine  the  wife  privily  and  apart  from  her 
husband  touching  her  voluntary  execution  of  the  same, 
and  her  knowledge  of  its  contents  and  effect;  and  then 
prescribes  the  form  of  the  certificate  attesting  the  per- 
formance of  this  duty,  in  which  it  is  required  that 
the  officer  taking  the  acknowledgment  shall  certify 
that  ^^she  acknowledged  the  execution  of  the  said  deed 
to  have  been  done  freely,  voluntarily  and  understands 
ingly,  without  compulsion  or  constraint  from  her  said 
husband." 

While  we  would  not  be  disposed  to  "stick  in  the 
bark"  in  the  construction  of  this  statute,  and  hold 
that  the  precise  words  must  all  be  used,  and  that  no 
equivalent  words  would  be  sufficient,  yet  it  is  always 
safer  to  employ  the  words  of  the  law.  The  fieusts 
required  by  the  provision  above  cited  must  appear, 
and  we  think  it  clear  that  a  certificate  that  does  not 
show  that  the  deed  was  acknowledged  understandingly, 
must  be  held  defective,  and  the  acknowledgment  a 
nullity.       We   therefore   hold    this    acknowledgment    in- 
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operative  for  this  defect.  Id  the  language  of  the 
court  in  the  case  of  Henderson  &  Beeson  v.  Rice  & 
GaineSf  1  Col.^  225^  ^^a  set  form  being  prescribed^  all 
implication,  as  to  every  material  fact  made  necessary 
by  the   law,   is  entirely   excluded." 

This  deed,  however,  was  registered  17th  of  Septem- 
ber, 1846,  and  the  sale  of  the  land  sought  to  be  re- 
scinded was  made  December  19,  1866 — a  period  of 
more  than  twenty  years.  It  is  therefore  claimed  that 
the  defect  is  cured  by  lapse  of  time,  under  the  pro- 
visions of  the  Code,  sec.  2084,  which  is  as  follows: 
"Whenever  a  deed  has  been  registered  twenty  years 
or  more,  the  same  shall  be  presumed  to  have  been 
ander  lawful  authority,  and  the  probate  shall  be  good, 
though  the  certificate  has  not  been  transferred  to  the 
Register's  book,  without  regard  to  the  form  of  the 
certificate."  This  section  embraces  sec.  9  of  the  act 
of  1839,  ch.  26,  which  was  construed  by  this  court 
in  the  two  cases  of  Mathewson  et  al.  v.  Spenoer^  3 
Sneed,  519,  520,  and  4  Sneed,  385,  386;  and  in  the 
last  of  the  above  cases  the  following  construction  of 
the  statute  was  then  laid  down  by  the  court:  "The 
effect  of  the  statute  is,  that  afiter  the  lapse  of  twenty 
years  from  the  registration  of  a  deed,  the  presumption 
l>ecomes  absolute  and  conclusive,  from  the  simple  lapse 
of  time,  that  the  registration  was  upon  lawful  author- 
ity, and   all   inquiry   upon    that   subject   is   cut   off." 

These  cases  are  conclusive  of  the  question.  We 
therefore  hold  that  the  defect  alleged  is  cured  by 
lapse  of  time.  The  decree  will  be  drawn  in  accord- 
ance with    this   opinion. 
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IuPROV£M£i7T8.  Life  Tenant  and  Covenant.  The  eole  owner  of  a  life 
estate,  who  is  also  tenant  in  common  in  remainder  of  the  fee,  will  be 
allowed,  on  partition  with  his  co-tenants,  compensation  for  improve- 
ments made  during  the  oontinaance  of  the  life  estate.  It  is  otherwiae 
where  the  life  tenant  has  no  interest  in  the  remainder. 


FROM   WASHINGTON. 


Appeal  from  the  Chancery  Court  at  Jonesboro, 
May   Term,   1870.       H.   C.   Smith,   Ch. 

KiRKPATRiCK,   for   Complainants,   insisted : 

One  tenant  in  common,  who  has  been  in  the  ex- 
clusive perception  of  the  rents  and  profits,  on  a  bill 
for  partition  and  account,  the  latter  will  also  be  de- 
creed :     Story's    Eq.,   sec   655.       Passim, 

Improvements  will  be  allowed  only  to  the  extent 
to  which  they  have  enhanced  the  value  of ^ the  land: 
Humphreys  v.  HaMsingeVy  3  Sneed,  228,  230;  Alston 
V.  Boydy  6  Hum.,  504,  508;  Herring  v.  Pollard,  4 
Hum.,  362,  Mathews  v.  Dams,  6  Hum.,  324;  Rhea 
v.   Allison,   3   Head,   176. 

Lasting  and  valuable  improvements  only  are  to  be 
allowed  for:  Ridley  v.  McNairy,  2  Hum.,  174;  Heis. 
Dig.,  412;  2  Kent's  Com.,  336,  337;  6  Hum.,  324; 
6   Paige   R.,  390,   403-4-5. 

The  tenant  in  possession  is  bound  to  make  such 
repairs   as   are   necessary   to   prevent  the    premises   from 
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going  to  decay :  Wash,  on  Real  Prop.,  vol.  1,  pp. 
115,  116;  Smith's  L.  and  T.,  (Am.  ed.,  1856)  193 
and  notes. 

Those  entitled  in  remainder  are  not  chargable  with 
improvements  made  on  the  preceding  life  estate :  5 
Hum.,  417;  3  Head,  342;  Wash  on  Real  Prop., 
vol.  -,  p.  94,  sec.  24rt,  (citing  Gorbett  v.  Lcturens,  5 
Rich.  Eq.,  301) ;  Bing.  on  Infancy  and  Coverture, 
(2  Am.   ed.)    p.    200,   note    1. 

Defendant's  claim  for  improvements  should  have 
been  brought  forward  by  cross  bill,  and  the  same  can 
not   be   considered   unless   it   had    been   so   done. 

Barton   &  Logan,   for  defendants,   said : 

This  is  a  bill  filed  by  tenants  in  common  for  par- 
tition   by  sale,  and  for  an  account  of  rents  and  profits. 

In  1843,  Ephraim  Broyles  died  without  issue, 
leaving  the  defendant,  Margaret  Waddel,  his  widoyr. 
Dower  was  assigned  to  her,  and  in  1848  she  married 
the   defendant,   S.   D.   Waddel. 

The  lands  descended  to  his  heirs,  of  which  his 
widow  was  endowed,  consisted  of  160  acres.  He  had 
eleven  brothers  and  sisters.  The  defendant,  Waddel, 
has  purchased  and  now  owns  eight  elevenths ;  com- 
plainants  and   the   minor   defendants,   three   elevenths.  - 

In  1849,  Jos.  M.  Monk,  as  agent  of  his  father^ 
had  possession  of  all  the  lands  outside  of  the  dower, 
and   received  and  accounted  to  his  father  for  the   rents. 

In    1850,   the   defendant   Waddel   took    possession   of 

the   entire   tract.       He    rented    the    lands    and    received 

$66.10.       Since    1850,    S.   D.    Waddel    has    farmed    the 
3 
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lands  together  as  his  own^  and  has  made  no  settle- 
ments  with   his   co-tenants. 

The  proof  shows  the  actual  costs  of  improvements 
put   upon   the   land   by   Waddel   to   be   $4,598.59. 

Most  all  the  improvements  made  on  the  buildings 
are  on  the  dower  interest.  Those  outside  would  en- 
hance  the   sale   of  the   farm   $100. 

The  master  reports  the  betterments  to  be  $1,800: 
the   rents   to   be   $2,470. 

Three-elevenths  of  the  rent $673  64 

Three-elevenths  of  the  betterments 490  91 

$182  73 

Less  three-elevenths  of  taxes  paid 32  13 

S150  60 
Less  amount  paid  Telford 20  00 

Balance  due  complainants $130  60 

Complainant  filed  exceptions  to  the  master^s  report 
allowing  $1,800  betterments.  The  court  sustained  the 
exceptions,  and  ordered  the  account  to  be  recast,  only 
allowing   3-11    of  $100   as   betterments. 

The  report  thus  taken  shows  a  balance  of  $594.14, 
for   which    a   decree   was   rendered. 

The  sale  of  the  entire  tract  of  land  is  decreed,  on 
a   credit   of  six   and   twelve   months. 

The   defendants   appeal. 

It  is  submitted  that  the  error  of  the  Chancellor  is 
manifest.  It  is  shown  in  the  proof,  that  when  Wad- 
del took  possession  of  the  farm  in  1850  it  was  greatly 
out  of  repair — fences  down  and  lands  grown  up;  that 
he  has  cleaned  up  and  fenced  the  land,  clovered  and 
plastered  it,  and  greatly  improved  it.  See  evidence 
of   S.    D.    Mitchel,    pp.    20,   21;     D.    Dewold,    21;     J. 


/- 
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M.  Hanks,   22;    W.   M.   Mitchell,   24;    S.   D.   Waddel, 
28;    W.   B.   Glaze,    30. 

It  is  also  shown  that  when  Waddel  took  posses- 
sion in  1850,  the  farm,  in  its  then  condition,  was 
worth  only  twenty  dollars  per  acre.  Now  it  is  worth 
forty-five   to   fifty   dollars. 

The  error  of  the  court  is  in  assuming  that  the 
improvements  on  the  houses  alone  are  to  be  consid- 
ered as  betterments;  and  as  they  are  all  on  the  dower 
interest,  therefore  they  are  not  betterments  of  the  re- 
version,  but  only   of  the   life   estate. 

This  error  is  twofold.  First,  in  assuming  that  the 
improvements,  being  on  the  dower,  cannot  therefore  h% 
betterments  of  the  reversion;  second,  that  nothing  but 
the  erection  and  improvement  of  buildings  can  be  con- 
sidered  betterments. 

First.  The  improvement  of  the  buildings  on  the 
dower  must  of  necessity  be  betterments  of  the  rever- 
sion. 

1.  The  160  acres  are  now  worth  $45  to  $50— say  $45  ...$7,200  00 
The  160  acres  were  worth,  when  taken  possession  of, 

$20 3,200  00 

Showing  an  enhancement  of  value  of $4,000  00 

Three-elevenths  of  which  is $1,090  90  10-11 

Betterments  allowed  by  master 490  91 

Adifferenceof. $599  99  10-11 

2.  It  is  proved  by  Mr.  Glaze,  that  land  of  the 
<iuality  that  Waddel  has  brought  this  to,  with  such 
improvements  as  were  upon  it  when  he  took  charge 
of  it,  would  sell  for-  $35  per  acre.  With  its  present 
improvements  it   will   sell   for   $45   to   $50. 
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160  acrea  at  $47.50 $7,600  00 

160  acres  at  $35.00 5,600  00 

Showing  a  difference  of. $2,000  00 

Or,  put  the  price  at  the  lowest  figures  fixed  by 
the  witness — $46  and  $35— and  we  have  $1,600, — 
within   $200  of  the   master's   first   estimate. 

It  is  a  well  settled  rule  of  equity  jurisprudence^ 
that  where  a  bill  is  filed  by  tenants  in  common  for 
partition  and  an  account  of  rents  and  profits,  the 
tenants  in  possession  shall  be  allowed  compensation  ta 
the  extent  that  improvements  put  upon  the  lands  shall 
enhance  their  value :  1  Sto.  Eq.,  sec.  655 ;  Herrings 
&  Bird  V.  Pollard,  4  Hum.,  362;  Humphries  v.  Holt" 
singer,   3   Sneed,    228;      Jones   v.    Perry,    10   Yerg.,    59. 

The  proof  in  this  record  is  clear  and  uncontra- 
dicted that  the  value  of  this  farm,  as  a  whole,  is 
doubled.  The  decree  directs  (and  no  one  resists  it) 
that  the  entire  tract  of  land  shall  be  sold.  When 
the  land  is  sold,  one-third  must  be  impounded  during 
the  life  of  Margaret  Waddel;.  three-elevenths  of  the 
residue,  after  the  payment  of  costs,  paid  to  complain- 
ants. How,  then,  can  we  escape  the  result — that  the 
improvements  have  enhanced  the  value  of  the  rever- 
sion? The  error  is  in  confounding  the  boundaries  of 
the  lands  assigned,  with  the  life  estate,  and  assuming^ 
that  the  reversion  is  confined  to  the  lands  that  are 
not  included  in  the  assignment  of  dower.  The  re- 
version  and  the  lands  not  included  in  the  assignment 
of  dower  constitute  the  estate  in  common.  The  parts 
are  inseparable.  Indeed,  no  efibrt  is  made  to  separate 
them.       It    is    therefore    probably    erroneous    to    allow 
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the  complainaDts  a  participation  in  the  enhanced  value 
of  the  farm,  with  full  rents,  and  not  allow  the  owner 
of  the  eight-elevenths,  who  has  spent  his  means  in 
increasing  the  value  of  the  common  estate,  any  com- 
pensation   for   his   outlays. 

Again,  the  court  erroneously  assumes  that  only  such 
outlay  as  was  put  upon  buildings  could  be  treated  as 
improvemen£s. 

Such  improvements  as  amount  merely  to  repairs — 
as  resetting  a  worm  fence — are  not  to  be  compensated 
for;  nor  the  clearing  ground  for  plowing.  But  clear- 
ing ground,  putting  up  post  and  rail  fence,  sowing 
down  lands  in  clover,  and  so  cultivating  as  to  in- 
crease the  productive  powers  of  the  soil,  as  is  shown 
to  have  been  done  in  this  case,  are  betterments,  and, 
as  such,   afe   to   be   allowed   the   tenant   in   possession. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 

The  complainants  are  heirs  at  law  of  Ephraim 
Broyles,  deceased,  who  died  in  1843  without  issue,  but 
leaving  the  defendant,  Margaret,  his  widow,  who,  in 
1848,  became  the  wife  of  defendant  WaddeL  The 
heirs  at  law  of  Ephraim  Broyles  were  his  brothers 
and  sisters,  eleven  in  number,  of  whofn  three  are  the 
complainants  in  this  bill,  which  they  have  brought  for 
the  partition   of  the   real   estate   of  said   Ephraim. 

The  real  estate  consists  of  one  tract  of  160  acres, 
out  of  which  dower  has  been  allotted  to  the  widow, 
upon  which  she  and  her  husband,  the  defendant  Wad- 
del,  have  resided  for  more  than  twenty  years,  during 
which    time    the    deiendant  Waddel    has    possessed   and 
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(controlled  the  whole  estate  and  taken  the  rents  and 
profits,  which  he  has  exclusively  enjoyed.  In  1849^ 
he  became  the  owner,  by  purchase,  of  five- elevenths 
of  the  estate,  and  afterwards  bought  the  interest  of 
three  of  the  other  heirs;  so  that,  for  many  years,  in 
addition  to  the  life  estate  of  his  wife,  he  has  been 
the  actual  owner  of  eight-elevenths  of  the  whole  as 
tenant  in  common  with  these  three  complainants.  In 
this  long  interval  of  time,  by  good  husbandry  and 
management,  the  land  has  been  greatly  enhanced  in 
value,  so  that  it  is  now  shown  to  be  of  almost  double 
the  value  that  it  was  at  the  time  the  defendant  Wad- 
del  took  charge  of  the  whole  estate  in  1850.  He 
claims  to  have  placed  upon  the  land  certain  valuable 
and  permanent  improvements,  in  repairing  the  resi- 
dence and  in  the  erection  of  barns  and  stable  and 
other  useful  tenements,  and  in  the  increased  fertility 
of  the  lands  by  his  system  of  cultivation;  in  the 
clearing  of  additional  fields,  which  have  added  to  the 
arable  value  of  the  farm.  The  bill  demands  an  ac- 
count for  rents  and  profits  for  the  time  the  defend- 
ant Waddel  has  been  in  possession,  and  the  defend- 
ant asks  that  his  account  for  improvements  be  allowed 
him  in  the  adjustment  as  a  counter  claim.  The  life 
estate  is  still  pending,  and  the  necessity  of  a  sale 
subject  thereto  is  shown  and  conceded  in  order  that 
an  ecjuitable  partition  may  be  had.  The  proof  shows 
that  the  estate  has  very  greatly  increased  in  value 
during  its  occupation  by  the  defendant,  and  the  ame- 
liorations placed  by  him  on  the  land  have  been  quite 
substantial    and    costly;    but    that    the    buildings    have 
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been  mainly  erected  upon  the  dower  tract.  Upon 
that  portion  of  the  estate  outside  of  the  dower  tract 
the  improvements  in  the  way  of  building  have  not 
exceeded  in  value  $100.  The  decree  below  disallows 
the  defendant's  claim  for  improvements,  other  than 
sach  as  are  shown  to  have  been  placed  upon  the 
estate  outside  of  the   dower  tract. 

It  is  certainly  true,  as  a  general  rule,  that  a 
tenant  cannot,  without  the  concurrence  of  the  rever- 
sioner, place  improvements  upon  the  life  estate  and 
compel  the  reversioner  to  pay  for  them  upon  the 
&lling  in  of  the  life  estate:  1  Wash.,  24.  And  a 
mere  acquiescence  on  the  part  of  the  reversioner  or 
remainderman  would  not  bind  him.  He  must,  in 
general,  have  concurred,  consented,  or  connived  at  the 
ameliorations  upon  his  estate,  in  order  to  be  estopped 
from  resisting  the  demands  for  improvements  as  a  set 
off  to  the  rents;  for,  otherwise,  it  would  be,  in  the 
language  of  Judge  Green,  to  reward  him  for  volun- 
teering his  labor  on  another  man's  land,  and  to  pun- 
ish the  owner  for  permitting  him  to  do  it :  6  Hum., 
327.  Kor  does  this  case  fall  within  the  principle 
stated — that  one  who  makes  improvements  upon  a  life 
estate  does  it  at  his  peril,  and  cannot  in  general  de- 
mand reimbursement. 

The  defendant  Waddel  was  not  a  life  tenant  only. 
He  owned  the  controlling  interest  in  the  whole  estate. 
He  was  tenant  for  life  of  the  dower  during  the  joint 
lives  of  himself  and  wife,  and  he  was  tenant  in  com- 
mon also  of  the  whole  estate,  both  in  presenti  and  in 
remainder.       It  does   not   appear  that  his   possession   of 
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the  whole  tract  was  objected  to  by  any  onC;  or  that 
such  possession  in  any  manner  damaged  the  right  of 
joint  and  several  occupancy  by  his  co-tenants.  Bat 
as  far  as  this  record  advises  us^  we  may  assume  that 
the  defendants  have  taken  and  held  the  peaceable  and 
uninterrupted  possession  of  the  estate  outside  of  the 
dower  tract  since  1860,  with  the  knowledge  and  ac- 
quiescence of  their  co-tenants,  and  that,  with  that 
knowledge  and  acquiescence  they  have,  through  this 
long  lapse  of  time,  erected  improvements  upon  the 
dower  tract,  which  have  given  enhanced  value  to  the 
whole  estate, — and  all  this  without  protest  or  objec- 
tion. The  defendant  Waddel,  then,  when  these  im- 
provements were  made,  was  not  alone  the  tenant  jure 
tixoria  of  the  dower  estate,  but  was  tenant  in  common 
in  remainder  with  complainants  of  that  identical  estate; 
and  being  also  an  owner  in  common  of  the  balance 
of  the  estate,  he  was  tenant  in  common  of  the  whole 
estate;  and  the  case  must  therefore  be  governed  by  a 
different  principle  from  that  governing  the  tenants  of 
a  mere  life  estate,  who  venture  to  make  improvements 
thereon.  He  and  his  co-tenants  held  by  several  and 
distinct  titles,  but  by  unity  of  possession  "because 
none  knoweth  his  own  severalty,  and  therefore  they 
all  occupy  promiscuously":  1  Cooly's  Bl.  Com.,  459. 
It  is  true  he  occupies  a  relation  of  trust  and  (Confi- 
dence towards  his  co-tenants,  and  is  held  by  the  law 
to  the  utmost  good  faith.  He  will  not  be  allowed 
to  take  advantage  of  his  relation  to  make  profit  out 
of  his  co-tenant:  36  111.,  119;  8  Mich.,  263;  13 
7A.,    292;     28    Penn.,   419.       In    cases    of    partition,   a 
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conrt  of  equity,  it  is  said,  does  not  act  merely  in  a 
ministerial  character,  but  it  founds  itself  upon  its  gen- 
eral jarisdiction  as  a  court  of  equity,  and  administers 
its  relief  ex  equo  et  bono,  according  to  its  own  notion  i 
of  general  justice  and  equity  between  the  parties.  It 
will  therefore,  by  its  decree,  adjust  all  the  equitable 
rights  of  parties  interested  in  the  estate:  1  Story 
£q.  Jur.,  656.  Thus,  if  improvements  have  been 
made  by  one  tenant  in  common,  a  suitable  compensa- 
tion will  be  made  him  on  partition,  or  the  property 
thas  improved  will  be  assigned  to  him :  /6.,  3  Paige 
R.,  546,  570.  And  it  is  6ai<l  that  courts  of  equity 
have  not  confined  the  doctrine  of  compensation  or 
lien,  for  repairs  and  improvements,  to  mere  cases  of 
agreement  or  of  joint  purchases.  They  have  extended 
it  to  other  cases,  when  the  party  making  the  repairs 
or  improvements  has  acted  bona  fide  and  innocently, 
and  a  substantial  benefit  has  been  conferred  on  the 
owner;  so  that,  ex  eqiio  et  bono,  he  ought  to  pay  for 
such  benefit.  And  among  the  illustrations  of  the 
doctrine  given,  is  the  case  of  a  tenant  for  life  under 
a  will,  who  has  gone  on  to  finish  improvements  be- 
gun by  the  testator,  which  are  permanently  beneficial 
to  the  estate.  A  court  of  equity  holds  the  expendi- 
tore  to  be  a  charge  upon  the  estate  for  which  the 
tenant  is  entitled  to  a  lien.  And  thus,  also,  when  a 
party  lawfully  in  possession  under  a  defective  title, 
has  made  permanent  improvements,  if  relief  is  asked 
in  equity  by  the  true  owner,  he  will  be  compelled  to 
allow  for  such  improvements.  So  money  bona  fide 
laid  out   in    improvements  by  one  joint   owner,  will   be 
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allowed  on  a  bill  by  the  other  for  partition:  2  Story 
£q.  Jur.,  sec.  1237.  And  it  is  said  that  the  civil 
law  proceeded  upon  a  far  broader  principle  of  mate- 
rial justice.  For  by  that  law  any  bona  fide  posses- 
sor— as,  for  instance,  a  creditor — who  had  laid  out 
money  in  preserving,  repairing  or  substantially  im- 
proving an  estate,  was  allowed  a  privilege  or  lien  for 
such  ameliorations:  2  Story  Eq.  Jur.,  sec.  1239. 
The  general  principle  is,  that  one  tenant  in  common 
may  compel  the  other  to  share  the  expense  of  such 
repairs  as  are  absolutely  necessary  to  save  the  build- 
ings on  the  common  property  going  to  decay:  1 
Wash.  Real  Prop.,  421.  He  can  not  compel  the  co- 
tenants  to  make  improvements,  or  to  contribute  pro 
rata  to  those  he  may  make  himself;  but  in  the 
event  of  partition,  the  improvements  one  has  made  at 
his  own  expense  may  be  taken  into  account,  and  the 
party  making  them  may  have  them  set  off  to  him, 
if  it  can  be  done  without  affecting  injuriously  the 
rights  of  the  other:  1  Cooly's  Bl.  Com.,  461.  But 
in  a  case  like  this,  upon  a  bill  for  partition,  when 
the  rents  and  profits  are  demanded  of  a  tenant  in 
possession  who  has,  without  objection,  made  valuable 
and  permanent  improvements  upon  the  estate,  it  would 
be  inequitable  to  refuse  him  the  value  of  his  im- 
provements, at  least  to  the  extent  of  the  rents;  for 
in  occupying  the  land,  the  tenant  has  done  no  more 
than  was  his  right  to  do;  and  it  is  said  that  "to 
render  one  co-tenant  liable  to  another  for  rent,  or  for 
use  and  occupation,  there  must  be  something  more 
than    an    occupancy   of    the    estate    by   one   and   a   for- 
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bearance  to  occupy  by  the  other:  1  Wash.,  570. 
Thus,  in  the  case  of  Calhoun  v.  Curtis,  4  Mete,  413, 
it  was  held  that  when  one  co-tenant  was  suffered  to 
oocapy  the  common  property  and  to  plant  and  raise 
a  crop  thereon  without  objection  by  the  other  tenant, 
the  crop,  when  severed,  became  his  individual  prop- 
erty, and  that  if  the  other  took  it  when  gathered,  or 
any  part  of  it,  and  carried  it  away,  he  was  thereby 
a  trespasser.  But,  notwithstanding  the  doubts  which 
have  been  thrown  upon  the  question,  it  must  be  con« 
ceded  now  that  if  one  tenant  in  common  has  enjoyed 
the  exclusive  rents  and  profits,  upon  a  bill  for  parti- 
tion an  account  for  rents  may  be  decreed :  1  Story 
Eq.  Jur.,   6»55. 

The  facts  of  this  case  are  peculiar.  We  have  no 
case  precisely  like  it,  and  it  must  rest  upon  the  gen- 
eral principle  that  in  such  cases  a  court  of  equity 
does  not  act  as  a  mere  ministerial  agent,  but  recurs 
to  its  own  peculiar  and  flexible  powers  of  administer- 
ing its  relief  ex  equo  et  bono — according  to  the  rules 
of  right  and  its  own  notion  of  general  justice  between 
the  parties.  The  salient  features  of  this  case  are, 
that  the  defendant  was  not  an  intruder  upon  this 
estate  or  any  part  of  it;  he  had  a  right  to  occupy. 
He  "knew  not  his  own  severalty,^'  but  was  at  home 
apon  any  part  of  the  estate.  He  found  the  estate 
in  a  wasted  and  dilapidated  condition,  and,  though 
under  no  obligation  to  do  so,  he  has,  by  his  indus- 
tiy^  by  his  expenditure  of  money  and  his  excellent 
husbandry,  almost  doubled  its  value  to  himself  and 
his  co-tenants.       This   enhancement   of    value   is    in    the 
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whole  estate — the  present  estate  and  the  reversion  are 
bo(h  made  more  valuable;  and  it  must  be  sold  for 
partition^  and  the  complainants  are  not  only  to  receive 
the  benefit  of  these  improvements,  but  a  court  of 
equity  is  asked  to  give  them  the  rents  and  profits  of 
twenty  years,  without  allowing  a  farthing  to  defendant 
for  all  that  he  has  done  in  increasing  the  actual 
wealth  of  complainants.  It  seems  most  clear  that  the 
improvements  upon  the  dower  tract  have  given  this 
increased  value  to  the  whole.  It  could  not  be  other- 
wise. And  the  whole  has  to  be  sold  together,  only 
subject  to  the  life  estate  of  the  dower  tract.  It 
seems  to  us  that  upon  no  sound  principle  can  the 
complainants  be  released  from  their  proportion  of  this 
heavj  burthen  which  has  been  incurred  by  the  de- 
fendant for  the  joint  benefit,  when  they  come  into  a 
court  'of  equity  to  compel  him  to  account  for  the 
rents  and  profits.  If  valuable  and  permanent  im- 
provements have  been  placed  upon  any  part  of  the 
estate  which  have  enhanced  the  value  of  the  whole, 
the  equities  of  the  parties  should  be  so  adjusted  that 
the  burthen  should  fall  in  its  due  proportions  upon 
each.  The  account  for  improvements,  however,  will 
not   exceed   that   for  the   rents. 

With    the   decree   thus    modified,   the    cause   will    be 
remanded    for   another   account   and  further   proceedings. 
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LHOKBBTEAD.  CocU,  Sec.  2115,  repealed  by  Act  0/  1868.  The  Act  of 
the  L^blatare  of  1868,  ch  — ,  sec  1,  repealed  the  provision  of  the 
Code,  sec.  2115,  requiring  declaration  of  intention  to  claim  the  home- 
stead to  be  registered. 

%  84MK.  OonatUutional  question  not  raised.  The  Act  of  1868,  giving  the 
right  to  a  homestead,  although  repealed  in  form  by  the  Act  of  1870, 
ch.  — f  Bee  — ,  iff  in  subetance  re-enacted  in  that  statute.  A  debt, 
therefore,  contracted  after  the  Act  of  1868  and  before  the  Act  of  1870, 
does  not  raise  the  question  whether  an  exemption  created  after  the 
debt  is  contracted,  impairs  the  obligation  of  a  contract  under  the  Con- 
stitution of  the  United  States.* 

1  Same.  Oase  in  judgment.  The  Act  of  1868,  exempting  $1,000  worth  of 
real  estate  in  possession  of  each  head  of  a  family,  was  in  force  at  the 
date  of  the  contract  sued  on  in  this  case,  and  this  exemption  was  con- 
tinued in  iforce  by  the  Act  of  1870.  The  land  in  controversy  claimed 
•8  exempt  is  shown  to  be  worth  less  than  $1,000.  The  chancelTor 
«rred,  therefore,  in  ordering  it  sold. 


FROM    ROAKE. 


Appeal  from  the  decree   of   the   Chancery   Court  at 
Kingston,  March   Term,   1872.      O.  P.  Temple,  Ch. 

* 

Seyier,  for  complainant, 
Staley,   for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The    complainant    seeks    by  this  bill  to   reach    the 
equitable   interest   owned    by  the    defendant,   M.   E.   C. 

*  See  note  at  end  of  the  opinion  by  Reporter. 
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Walker,  in  certain  real  estate,  to  satisfy  a  judgment 
in  his  favor,  upon  which  execution  had  been  returned 
nothing  found.  Said  M.  E.  C.  Walker  purchased  the 
land  from  John  W.  Talley,  and  holds  his  bond  for 
title  upon  the  payment  of  the  purchase  money,  a  por- 
tion of  which  remains  unpaid.  M.  E.  C.  Walker  is  a 
widow  and  the  head  of  a  family,  residing  upon  the 
land,  and  claims  it  as  exempt  from  execution,  it  being 
all  the  land  she  owns.  The  question  principally  ar- 
gued is,  whether  or  not  the  Act  of  27th  June,  1870, 
exempting  from  execution,  in .  the  hands  of  heads  of 
families,  land  and  improvements  to  the  value  of  $1,000, 
was  intended  to  apply  to  contracts  executed  before  its 
passage ;  and  if  so,  is  the  Act  in  conflict  with  any 
constitutional    limitation  ? 

This  question  we  leave  to  be  determined  when  it 
more  strictly  arises.  The  record  in  this  case  shows 
that  the  note  or  contract  upon  which  the  complainant's 
judgment  was  rendered,  was  executed  by  Mrs.  Walker 
on   the    17th    February,    1869. 

On  the  28th  March,  1868,  an  Act  was  passed,  which 
took  effect  from  its  passage,  the  first  section  of  which 
repeals  sec.  2115  of  the  Code — the  second  section  is, 
"That  the  homestead  of  any  housekeeper  or  head  of  a 
family  residing  in  this  State,  to  the  value  of  one  thou- 
sand dollars,  instead  of  ?500  as  now  provided  by  law, 
consisting  of  a  dwelling  house  and  out  buildings,  and 
land  appurtenant,  occupied  by  such  person  as  a  home- 
.stead,  shall  be  exempt  from  execution  or  attachment 
for  the  debts  of  any  such  head  of  a  family  or  house- 
keeper." 
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Section  3  provides  that  the  Act  shall  apply  as  well 
to  equitable  as  legal  estates,  but  shall  not  apply  as 
against  unpaid  purchase  money,  nor  to  contracts  entered 
into  before   its   passage. 

The  Code  provides  for  the  exemption  of  a  home"* 
stead  to  the  value  of  $500;  but  sec.  2116  required  a 
declaration  of  intention  to  claim  the  exemption,  to  be 
made  out  and  recorded,  as  therein  provided.  As  we 
have  seen,  this  section  2115  was  repealed  by  the  Act 
above  quoted,  and  thus  left  the  Act  exempting  one 
thousand  dollars'  worth  of  real  estate  and  occupied  as 
a  homestead,  in  the  hands  of  a  head  of  a  family, 
without  requiring  any  declaration  of  intention  to  be 
registered,  or  placing  other  restrictions  upon  the  ex- 
emption. As  the  contract  in  question  was  entered  into 
after  the  passage  of  this  Act,  the  land  is  necessarily 
exempt,  unless  the  Act  has  been  re]>ealed.  We  find 
that  the  Act  remained  in  force  until  the  passage  of 
the  Act  of  29th  of  June,  1870.  The  9th  section  of 
this  last  named  Act  in  terms  repeals  the  Act  above 
quoted— Act  of  12lth  March,  1868— but  the  1st  and  2d 
sections  of  the  repealing  Act,  (29th  June,  1870),  re- 
enacts  the  substance  of  the  former  Act,  with  some 
modifications  follow^ing,  not  material  to  be  noticed. 
The  modifications  and  changes  do  not  affect  the  rights 
claimed  bv  Mrs.  Walker  in  this  case.  So  it  results, 
that  from  the  12th  March,  1868,  previous  to  the  con- 
tract with  the  complainant,  the  law  has  made  the  ex- 
emption in  favor  of  persons  coming  within  its  provis- 
ions— that    this   exemption    has   ever   since    remained     in 
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force.      It  is  shown   that  the   land   in  value   falls  short 
of  one   thousand    dollars. 

The  Chancellor  decreed  for  the  complainant — ^the 
decree  will  be  reversed  and  the  bill  dismissed,  with 
costs. 


Note  by  Rbporter. — In  the  case  of  Hannum  v.  Mclnbtrf,  opinion  of 
the  court  delivered  by  Freeman,  J.,  decided  at  Knoxville,  Sept.  21, 1872, 
the  constitutional  question  suggested  in  the  foregoing  decision  arose.  The 
Court  held  in  that  case,  that  a  State  cannot  exempt  a  homestead  subject  k/ 
execution  at  the  time  a  contract  is  entered  into,  from  seizure  under  an  ex- 
ecution to  satisfy  a  judgment  obtained  upon  the  contract.  To  do  so,  would 
impair  the  obligation  of  the  contract. 


Garner  v.  Dowi^ing. 

1.  Will.  CantingeiU  Remainder,  Old  Age  and  Child-beanng.  A  bequest 
of  money  was  directed  in  the  will  to  be  held  for  the  benefit  of  a  mar- 
ried woman  during  her  life,  then  to  go  to  her  ifssue,  and  in  default  of 
issue  to  her  five  brothers  and  sisters.  She  bought  the  contingent  in- 
terest of  three  of  these,  and  having  no  issue,  filed  a  bill  alleging  that 
she  was  past  the  age  of  child-bearing,  and  asking  to  have  three-fifths 
of  the  fund  paid  to  her  as  her  own  property,  and  for  interest  on  the 
whole  bequest.  Held:  It  is  not  impossible  she  may  have  children, 
and  the  contingency  is  not  determined  until  her  death.  The  fund, 
therefore,  can  not  become  hers  during  her  lifetime.  She  is  clearly 
entitled  to  the  interest  on  the  whole  fund  during  her  life.  But  by  her 
purchase  she  could  only  get  what  the  contingent  remaindermen  could 
aell,  viz :  their  contingent  remainder  in  the  fund. 
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2.  EzscuTORS  AND  TfiUSTEfii.  Declining  the  one  ogice  not  the  renundaiuni 
of  the  other.  If  the  executora  appointed  in  a  will  are  also  made  trun- 
tees  of  a  fnnd  bequeathed  in  the  will,  declining  to  act  ah  executors  ia 
not  equivalent  to  a  renanciation  of  the  trust  committed  to  them. 


FROM   KNOX. 


Appeal  from  decree  of  Chancery  Court  at  Knoxville^ 
March  Term,  1872.  Alfred  Caldwell,  Special  Chan- 
cellor. 

Hall  &  Aiken,   for  complainant. 

Deaderick   &   Andrews,   for  defendant.     ' 

McFarland,  J.,  delivered  the  opinion  of  the  courts 

By  the  5th  clause  of  James  Calloway's  will,  he 
bequeaths  all  his  money,  together  with  the  proceeds  of 
the  sale  of  his  land  and  personal  property,  to  be  equally 
divided  between  six  of  his  children,  naming  them,  and 
among  the  number  is  Juda  Eliza  Garner,  wife  of  J. 
B.  Garner.  The  bequest  is  absolute  and  without  lim- 
itation^ so  far  as  this  clause  of  the  will  goes.  By  the 
6th  clause  he  provides:  '^I  also  will  and  direct  that 
such  proportion  of  my  property  or  estate  hereinbefore 
willed  to  my  daughter,  Juda  Eliza  Garner,  shall  go 
into  the  hands  of  my  executors  as  trustee,  for  her  sole 
separate  use .  and  benefit,  and  direct  that  my  executors 
may,  if  they  choose,  keep  and  use  the  money  so  go- 
ing to  her,  by  paying  six  per  cent,  to  her  during  her 
natural  lifetime  and  at  her  death  to  the  heirs  of  her 
body — but   then   only   the   interest   to    be   paid    annually 

to  the  children,  until  they  arrive  at  the  age  of  twenty- 
4 
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one  years;  but  in  case  she  shall  die  without  issue, 
or  her  children,  if  (she)  shall  have  any,  die  without 
issue,  then  I  will  and  bequeath  that  part  of  my  estate 
in  the  hands  of  my  executors  which  I  have  set  apart 
for  her,  shall  be  equally  divided  between  my  five 
ohildren — Shade   Calloway,"  (and   others,   naming   them.) 

The  executors  failed  to  qualify,  and  the  defendant, 
Dowling,  is  the  administrator  of  the  estate  with  tite 
will  annexed,  and  has  in  his  hands,  as  the  one-fifth 
of  the  moneys,  etc.,  bequeathed  by  the  5th  clause  to 
Mrs.  Garner,  the  sum  of  about  $1,016.00,  which  has 
been  in*  his  hands  since  his  settlement,  20th  March, 
1867.  Mrs.  Garner  has  had  no  children,  and  in  her 
bill  charges  that  "she  is  now  past  the  time  of  life 
when  it  can  be  reasonably  expected  that  she  will  have 
any."  She  further  charges  and  shows,  that  three  of 
the  five  children  of  James  Calloway,  to  whom,  by  the 
sixth  clause,  the  fund  is  bequeathed  in  the  event  she 
or  her  children  die  without  issue,  have  released  to  her 
their  contingent  interest  in  the  fund.  The  annual  in- 
terest of  the  fund,  she  charges,  has  not  been  paid  to 
her.  She  prays,  that  interest  upon  the  entire  fund 
be  paid  to  her  to  the  present  time,  and  the  three- 
fifths  of  the  principal,  released  to  her  by  her  brothel's, 
as   aforesaid,   be   also   paid   to   her. 

This  was  the  chancellor's'  decree.  That  she  is  en- 
titled to  the  annual  interest  admits  of  no  doubt. 
The  fund  should  be  in  the  hands  of  the  trustees  ap- 
pointed by  the  will — their  failure  to  qualify  as  execu- 
tors does  not  necessarily  remove  them  as  trustees; 
upon   their    renouncing   the   trust   or   refusing  to   act,   a 
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tnistee  should  be  appointed.  The  appointment  of 
Dowling  administrator^  does  not  constitute  him  a  trus- 
tee; but  as  to  this  interest  upon  the  fund  now  due 
Mrs.  Gramer^  there  is  no  reason  why  it  should  pass 
through  the  hands  of  a  trustee^  but  the  decree  direct- 
ing the  same  to  be  paid  directly  to  the  complainant 
is  clearly   correct. 

As  to  the  three-fifths  of  the  principal  of  the  fund 
claimed  by  Mrs.  Garner,  under  the  release  or  assign- 
ments by  her  brothers  of  their  contingent  interest, 
there  can  be  no  doubt  that  they  might  assign  to  Mrs. 
Gamer  any  contingent  or  other  interest  they  might 
have  in  the  fund.  A  contingent  remainder  is  assign- 
able, as  is  well  settled;  but  assuming  that  they  had 
the  interest  claimed,  does  this  assignment  entitle  Mrs. 
Gamer  to  have  the  proportion  of  the  fund,  which  in 
the  given  contingency  will  be  due  them,  paid  to  her 
LOW?  It  mav  be  conceded  that  the  interest  which 
she  would  thus  acquire  by  assignment,  would  not  be 
sabject  to  the  limitations  or  restrictions  of  the  will, 
bat  would  vest  in  her  absolutely  the  same  rights  held 
by  the  assignees;  and  she  might  again  sell  or  assign 
this  interest  at  pleasure,  but  this  would  not  entitle  her 
to  have  this  three-fifths  of  the  fund  now  paid  to  her, 
for  she  can,  under  this  assignment,  have  no  greater 
rights  than  the  persons  who  made  the  assignment,  and 
it  is  clear  that  they  were  not  entitled  to  have  their 
part  of  the  fund  now  paid  to  them ;  for  it  is  con- 
ceded that  if  they  have  any  interest  it  is  only  a  con- 
tingent interest,  upon  the  contingency  of  Mrs.  Garner 
or  her  children   dying   without    issue ;    and    in    the   de- 
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termination  of  this  contingency  the  fund  was  directed 
to  remain  in  the  hands  of  a  trustee.  This  contingency 
has  not  yet  been  determined.  It  is  stated  in  the  bill 
that  Mrs.  Garner  is  past  the  time  of  life  when  she 
may  be  reasonably  expected  to  have  any  children^  but 
her  age  is  not  shown,  and  if  it  were,  in  legal  con- 
templation it  is  not  impossible  she  may  have  children, 
and  the  contingency  is  not  determined  until  her  death. 
Therefore,  in  any  event  it  was  error  to  direct  the 
three-fifths  of  the  principal  of  the  fund  to  be  paid  to 
her. 

Whether  the  limitations  of  this  will  in  favor  of  the 
five  children  of  the  testator,  made  dependent  upon  the 
contingency  of  the  first  taker  dying  without  issue,  is 
void  as  being  too  remote,  or  is  controlled  by  section 
2009  of  the  Code,  we  need  not  now  determine.  The 
complainant  only  claims  the  three-fifths  assigned  to  her; 
as  to  the  other  two-fifths  in  remainder,  the  question 
is   not   now   before   us. 

The  decree  will  be  in  favor  of  the  complainant  for 
the  interest  now  due  her;  but  she  will  not  be  enti- 
tled to  have  the  three-fiths  of  the  fund  assigned  to 
her,  now  paid  to  her.  The  cause  will  be  remanded, 
with  directions  to  secure  the  remainder  of  the  fund 
by  placing  the  same  in  the  hands  of  a  trustee,  either 
the  trustees  named  in  the  will,  or  some  other  if  they 
refuse  to  act;  and  to  secure  also  the  future  payments 
of  interest  to  the  complainant.  The  costs  will  be  paid 
out   of  the   fund. 
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LONGSTREET,    BRADFORD   &  Co.   t;.    HiLL  &   Co. 

1.  State  and  Federal  Court  Executions.      Dats  <^  levy,  not  of  judg- 

meiU,  gives  ptioriiy.  Where  executions  issue  from  State  and  Federal 
Courts,  the  rights  of  the  creditors  to  the  debtor's  property  are  deter- 
mined by  the  seizure  of  the  property,  without  reference  to  the  priority 
of  lien  of  the  State  or  Federal  judgments. 

2.  Same.     Conflicting  RighUi.     An  execution  issued  from  a  Federal  Court, 

tested  of  a  day  prior  to  that  of  an  execution  from  a  State  Court,  but 
the  State  execution  was  first  levied  ;  Held:  On  the  bill  filed  in  the 
State  Court  by  the  plaintiff  in  the  Federal  execution,  to  set  up  the 
priority  of  his  lien,  that  the  bill  would  not  lie,  and  that  he  was  with- 
out remedy. 


FROM   KNOX. 


Appeal     from   decree   of    Chancery   Court   at    Knox- 
ville,   March   Term,    1872.      O.   P.   Temple,   Ch. 

Cocke  &  Henderson,   for  complainants. 

Champion,  for  defendants.  * 

McFarland,  J.,  delivered  the  opinion  of  tne  court. 

On  the  1st  day  of  December,  1865,  Joseph  S.  Hill 
&  Co.  and  others,  -as  creditors  of  J.  W.  Patterson  & 
Co.,  filed  their  attachment  bill  in  the  Chancery  Court 
at  Knoxville,  Tennessee,  under  which  an  attachment 
was  issued,  and  on  the  1st  day  of  January,  1866,  levied 
by  the  Sheriff  of  Knox  county,  upon  a  stock  of  goods 
dF  said  Patterson  &  Co.  On  the  same  day  (1st  day 
of  January,   1866),  the   complainants   obtained  judgment 
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by  confession  against  the  said  J.  W.  Patterson  &  Co. 
in  the  Circuit  Court  of  the  United  States,  then  sitting 
at  Knoxville,  for  $1,267.02  and  costs.  On  the  8th 
daj  of  the  same  month,  a  fieri  facias  was  issued  upon 
this  judgment,  to  the  marshal,  who  visited  the  store- 
house of  J.  W.  Patterson  &  Co.,  for  the  purpose  of 
levying  the  same  upon  the  stock  of  goods  mentioned, 
but  found  the  same  in  the  possession  of  the  sheriff, 
under  the  aforesaid  attachment  from  the  State  Court; 
and  the  sheriff,  advised  by  the  counsel  of  the  com- 
plainants  in  the  attachment  suits,  refused  to  surrender 
the  goods,  and  the  marshal  therefore  returned  his^i.  fa. 
without  levy.  The  goods  were  placed  in  the  hands 
of  a  receiver  appointed  by  the  Chancery  Court  in  the 
cause  referred  to,  and  sold  and  the  proceeds  held  iu 
custody  of  the  court.  On  the  7th  day  of  August,. 
1866,  this  bill  was  filed  by  complainants  to  have  sat- 
isfaction of  their  judgment  out  of  the  fund  under  the 
control  of  the  Chancery  Court.  The  ground  of  this 
claim  is,  that  the  execution  issued,  on  the  judgment 
rendered  in  their  favor  in  the  United  States  Circuit 
Court,  before  referred  to,  bore  test  of  the  1st  day  of 
the  term  at  which  it  was  rendered,  to-wit:  on  the  4th 
Monday  of  November,  1865;  that  this  execution  held 
the  personal  goods  of  the  defendants  from  the  date  of 
its  test,  and  this  related  back  to  a  period  anterior  ta 
the  filing  of  the  attachment  bill,  and  was  therefore  a 
prior  lien  upon  these  goods.  That  having  been  pre- 
vented by  the  defendants  and  their  agents  from  mak- 
ing this  levy,  they  have  the  right  in  equity  to  enforce 
this    lien    and    have    satisfaction     out   of    the    proceeds.. 
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It  is  well  settled,  in  our  State,  an  execution  from  a 
court  of  record  relates  to  its  test,  and  binds  the  debt- 
or's goods  in  whosesoever  hand  they  come,  from  the 
time  it  is  awarded.  Peek  v.  Robinsmty  3  Head,  438. 
It  is  argued,  that  an  execution  issued  and  tested  of 
the  term  at  which  the  judgment  was  rendered,  shall 
be  considered  as  awarded  on  the  day  the  judgment 
was  in  fact  rendered,  and  this  execution  will  only  bind 
the  debtor's  goods  from  that  day,  while  an  execution 
tested  of  a  term  subsequent  to  the  rendition  of  the 
judgment,  shall  be  considered  as  awarded  on  the  first 
day  of  said  term,  and  therefore  binds  the  debtor's  goods 
from   that   day. 

Whether  this  distinction  be  sound,  is  a  question 
that,  for  the  present,  we  pass  over.  These  questions 
are  important,  and  in  cases  of  conflicting  rights  and 
liens  under  executions  from  the  courts  of  the  same 
sovereignty,  would  necessarily  determine  the  rights  of 
the  parties.  But  in  this  case,  the  question  first  arises, 
can  the  lien  of  the  complainant's  execution,  assuming 
it  to  relate  to  its  test,  4th  Monday  of  November,  1865, 
be  enforced  against  the  rights  of  the  defendants,  at 
whose  instance  the  goods  were,  in  point  of  fact,  first 
seized  by  the  sheriff,  under  process  from  the  State 
court? 

Is  there  any  mode  by  which  the  question  as  to 
which  is  the  superior  lien,  claimed  under  the  process 
of  the  two  different  jurisdictions,  can  be  determined 
and  enforced?  It  will  be  readily  seen  that  the  ques- 
tion is  widely  different  from  cases  where  the  conflict- 
ing liens   are    claimed     under    process    from    the    same 
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juriBdictioD ;  these^  of  course,  the  courts  of  that  sove- 
reignty may  settle  the  conflict;  but  as  between  two 
^lifferent  jurisdictions,   is   there   any    umpire? 

This  question  has  been  repeatedly  before  the  Su- 
preme Court  of  the  United  States,  and  as  we  under- 
stand has  uniformly  received  the  same  determination. 
The  case  of  Pvlliam  v.  Osborne,  17  Howard,  471,  (21 
Oustis'  Ed.),  was  an  issue  in  the  district  court  of  the 
United  States  for  the  middle  division  of  Alabama,  to 
try  the  right  of  certain  property,  which  was  claimed 
by  one  party  under  authority  of  a  levy  and  sale  under 
execution  of  a  State  court,  by  the  other,  by  virtue  of 
an  execution  from  the  United  States  Court,  which  was 
supposed  to  bind  the  property  from  the  time  of  its 
delivery  to  the  marshal,  and  was  therefore  a  superior 
lien. 

By  the  laws  of  that  State,  the  lien  of  an  execution 
commences  from  the  delivery  of  the  writ  to  the  sheriff; 
and  the  same  rule  being  applied  to  the  Federal  courts, 
the  lien  of  the  execution  commenced  upon  its  delivery 
to  the  marshal.  In  that  case,  it  appears  that  the 
execution    from  the  United   States   Court   had   been    first 

« 

delivered  to  the  marshal,  and  at  this  time  the  defend- 
ant in  the  execution  was  the  owner  of  the  property ; 
the  levy  was  actually  made  by  the  marshal  before  the 
return  of  the  process;  but  it  further  appeared  that 
after  the  test  of  the  execution  from  the  Federal  court, 
and  after  its  delivery  to  the  marshal,  executions  were 
issued  from  the  State  courts — under  these  executions 
the   property   was   first   seized   and   sold. 

From    this   statement,   it   would    have   seemed    clear, 
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according  to  the  argument  for  the  complainant  in  this 
case,  that  the  execution  from  the  Federal  court  was  a 
snperior  lien  upon  the  property.  But  the  court  said : 
''No  provision  is  made  by  the  statutes  of  the  State 
or  of  the  United  States,  for  the  determination  of  pri- 
ority between  the  creditors  of  the  respective  courts, 
State  and  Federal.  They  merely  provide  for  the  set- 
tlement of  the  priorities  between  the  creditors  prose- 
cuting their  claims  in  the  same  jurisdiction.  The  de* 
mands  of  the  respective  creditors  in  the  present  instance 
was  reduced  to  judgments,  and  the  officer  of  either 
court  was  invested  with  authority  to  seize  the  property. 
The  liens  were  consequently  co-ordinate  or  equal,  and 
in  such  case  the  tribunal  which  first  acquired  posses- 
sion of  the  property,  by  the  seizure  of  its  officers,  may 
dispose  of  it  so  as  to  vest  a  title  in  the  purchaser^ 
discharged  of  the  claims  of  creditors  of  the  same  grade.'' 
The  question  again  arose  in  the  case  of  Freeman  v. 
Homey  24  Howard,  450.  In  that  case.  White  insti- 
tuted in  the  Circuit  Court  of  the  United  States,  his 
suit  against  a  Railroad  Company,  under  which  the 
marshal  attached  ears  and  other  property ;  thereupon 
Home  and  others  instituted  'their  action  of  replevin  in 
the  State  court  against  the  marshal,  taking  the  prop- 
erty out  of  his  possession.  The  plaintiflk  in  the  re- 
plevin suit  claimed  under  a  mortgage  from  the  Rail- 
road Company.  This  action  of  replevin  was  prosecuted 
to  final  judgment  in  favor  of  the  plaintiffs  in  the  Su- 
preme Court  of  the  State — holding  that  the  lien  of  the 
mortgage  was  superior  to  the  lien  of  the  attachment^ 
under  which   the   marshal   had   seized  the   property.      A 
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writ  of  error  was  sued  out  in  tlie  Supreme  Court  of 
the  United  States  to  reverse  the  judgment.  Mr.  Jus* 
tice  Nelson^  delivering  the  opinion  of  the  court^  said: 
''The  suit  in  this  case  has  been  instituted  and  carried 
on  to  judgment  in  the  court  below,  under  a  misappre- 
hension of  the  settled  course  of  decision  in  this  court 
in  respect  to  the  case  of  conflicting  processes  and  au- 
thority between  the  Federal  and  State  courts,  and  also 
in  respect  to  the  appropriate  remedy  of  the  plaintiffs 
for  the  grievances  complained  of."  The  rule  is  then 
stated  to  be:  "That  in  case  of  conflicting  authority 
under  State  and  Federal  process,  and  in  order  to  avoid 
unseemly  collision  between  them,  the  question  as  to 
which  authority  should  for  the  time  prevail,  does  not 
depend  upon  the  rights  of  the  respective  parties  to  the 
property  seized — whether  the  one  was  paramount  to  the 
other — but  upon  the  question,  which  jurisdiction  had 
first  attached  by  the  seizure  and  custody  of  the  prop- 
erty   under   its    process.'' 

It  will  be  observed  that  in  that  case  the  rights  of 
the  plaintiff  in  an  action  of  replevin,  did  not  depend 
upon  the  seizure  under  this  writ,  but  this  was  merely 
the  means  of  enforcing  A  right  they  claimed  already 
to  have  under  their  mortgage:  and  the  court  pro- 
ceeded to  show  that  their  right  might  be  enforced  by 
a  different  remedy  in  the  United  States  court.  But  the 
principle  stated  is  applicable  here ;  that  is,  that  where 
the  conflicting  rights  depend  alone  upon  the  supposed 
lien  under  different  process,  that  the  one  first  seizing 
the   property    must   prevail. 

In    the   case   of   Taylor   v.    Carryl,   20   Howard,  594, 
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Mr.  Justice  Campbell,  delivering  the  opinion  of  the 
majority  of  the  court,  quotes  with  approbation,  and  as 
beiDg  the  correct  rule,  the  language  of  Lord  Ellen- 
borough  in  the  case  of  Payne  v.  Drew,  4  East,  as 
follows:  "It  appears  to  me,  therefore,  not  to  be  con- 
tradictory to  any  cases  nor  any  principles  of  law,  and 
to  be  mainly  conducive  to  public  convenience  and  to 
the  prevention  of  fraud  and  vexatious  delay  in  these 
matters,  to  hold  that  where  there  are  several  authori- 
ties equally  competent  to  bind  the  goods  of  a  party, 
when  executed  by  the  proper  officer,  that  they  shall 
be  considered  as  effectually  and  for  all  purposes  bound 
by  the  authority  which  first  actually  attaches  them  in 
point  of  execution,  and  under  which  an  execution  shall 
have  been  first  executed."  This  case  of  Taylor  v.  Carryl 
bad  reference  to  conflict  between  the  State  and  Federal 
ooorts.  We  do  not  deem  it  necessary  to  further  review 
the  authorities,  as  there  seems  to  be  no  conflict.  See 
Eagan  v.  Lucas,  10  Peter.,  400;  Brovm  v.  Clarke,  4 
Howard,   4;    Peck  v.   Jenvesa,   7   Howard,   612. 

The  principle  is  sound  and  of  easy  application.  It 
will  be  observed  that  the  supposed  right,  which  the 
complainants  are  seeking  to  enforce  in  this  case,  does 
not  depend  upon  any  contract,  or  other  foundation  of 
title,  but  rests  alone  upon  the  supposed  lien  of  their 
execution,  which  they  claim  relates  to  its  test.  The 
lien  which  they  are  seeking  to  enforce  in  this  case, 
pre-supposes  that  the  marshal  had  the  right  to  seize 
the  goods  in  question  by  virtue  of  the  execution,  not- 
witihstanding  it  had  been  previously  seized  and  was 
theo  held    by  the  sheriff*    under    process  of    the   State 
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court,  and  that  the  sheriff  and  the  defendants  wrong- 
fully refused  to  surrender  the  goods,  thereby  depriving 
the  marshal  and  the  complainants  of  a  just  and  legal 
right,  which  they  are  now  seeking  to  enforce.  But 
as  we  have  seen,  the  sheriff  having  first  seized  the 
goods,  it  was  not  his  duty  to  surrender  them  to  the 
marshal,  and  the  latter  had  no  legal  right  to  take 
them.  In  the  language  of  the  court  in  Hagan  v. 
Luca^,  ^^the  first  levy,  whether  made  under  the  Fed- 
eral or  State  authority,  withdraws  the  properfy  from 
the  reach  of  the  other,^'  and  is  not  liable  to  be  taken 
by  another  execution  in  the  hands  of  another  officer, 
and  especially  an  officer  acting  under  a  different  juris- 
diction. A  different  doctrine  would  lead  to  a  most 
ruinous   conflict   between    Federal   and   State   authority. 

The  Chancellor's  decree  was  for  the  Complainant^ 
This  decree  will  be  reversed,  and  the  bill  dismissed^ 
with   costs. 
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1.  Statute  of  Fbauds.  EaloppeL  A.,  the  owner  of  a  lot  of  twenty  feet 
front,  agreed  by  title  bond  to  convey  to  B.,  for  a  valuable  considera- 
tion, twenty-eiz  feet.  C,  the  father  of  A.,  owned  the  ftix  feet,  urged 
B.  to  make  the  purchase,  and  was  a  witness  to  the  title  bond.  B.,  in 
ignorance  of  the  state  of  the  title,  paid  part  of  the  purchase  money  and 
erected  a  building  covering  the  six  feet. 
Held :  Although  the  statute  of  frauds  prevents  the  court  decreeing  a 
■pecific  performance  against  C,  as  A.  did  not  profess  to  act  for  C.  in 
the  contract,  nor  to  be  his  agent,  yet  the  conduct  of  C.  creates  a  clear 
estoppel,  and  he  is  perpetually  enjoined  from  setting  up  any  title  to 
the  six  feet,  or  from  attempting  to  dispose  of  it. 

1  Gbascp£RTY.  Sale  pending  litigation.  The  court  will  not  dismiss  bill 
for  champerty  if  it  appear  that  pending  the  litigation  complainant 
has  sold  his  interest  in  the  property  to  another,  citing  Wilson  v.  Nance 
11  Hum. 


FROM    KNOX. 


Appeal  irom  Chancery  Court  at  Knoxville,  January 
Term,   1870.      O.   P.  Temple,   Ch. 

Baxter,  Champion  &  Ricks,  for  complainants. 

Brown  &  Hicks,  for  defendant,  with  whom  was  M. 
L.  Hall,   who  said: 

1.  It  is  insisted  that  the  Chancellor  erred  in  ad- 
mitting the  deposition  of  William  Harmon  to  be  read 
after  respondent's  exceptions  thereto  had  been  sustained 
by  the  Clerk  and  Master,  and  no  appeal  had  been 
taken  from   his  decision. 

2.  The  whole  bill  should  be  dismissed  for  cham- 
perty.     The    bill   was  filed    the   Slst  of   March,   1866. 
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On  the  10th  of  May,  1866,  a  little  more  than .  one 
month  after  filing  the  bill,  complainant  sold  his  inter- 
est in  the  lot  to  J.  L.  Turner.  See  exhibit  to  David 
Nelson's  deposition,  wherein  it  is  stipulated  and  agreed 
that  Gheen  is  to  prosecute  this  suit  to  effect,  and  then 
make  a  warranty  title  to  Turner,  or  to  any  person 
to  whom  he  may  order  the  same  to  be  made,  Turner 
to  pay  one- half  the  counsel  fee,  and  all  damages  and 
profits  arising  from  the  suit  is  to  be  the  gain  and 
loss  of  the  party  to  whom  the  title  is  to  be  made. 
See  Code,  sees.  1781,  1782.  This  agreement,  it  is 
believed,  falls  within  the  prohibitions  of  the  above  sec- 
tions of  the  Code,  the  same  having  been  made,  as 
before  shown,  pending  this  suit,  and  a  short  time  afler 
its  institution  by  Gheen,  the  complainant,  and  the  dam- 
ages or  profits  being  a  part  of  the  thing  in  litiga- 
tion,  and   dependent    upon    the   event   of    the   suit. 

Again  it  is  insisted  that  the  sale  of  the  land  itself 
by  Gheen  to  Turner  ia  champertous,  and  falls  within 
the  prohibitions  of  sees.  1776-1778  of  the  Code,  unless 
it  be  shown  that  Gheen  had  been  in  actual  possession 
of  the  premises  one  whole  year  next  before  the  sale. 
Gheen  took  possession  of  the  land  and  commenced 
building  thereon  between  the  15th  of  July,  1865,  and 
the  1st  of  August,  1865.  See  deposition  of  complain- 
ant, William  Gheen.  See  also  deposition  of  respond- 
ent,   Holland   Osborne. 

The  sale  of  the  land  made  by  Gheen  to  Turner 
was  on  the  10th  day  of  May,  1866,  about  ten  months 
after  Gheen  took  possession.  Then,  if  the  law  means 
what   it   says,   viz.:    That   the   seller,   either  by   himself^ 
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or  by  hiB  agent  or  tenant,  or  his  anc^tor,  must  have 
been  in  the  actaal  possession  of  the  lands  or  tene- 
ments, or  of  the  reversion  or  remainder,  or  taken  the 
rents  or  profits  for  one  whole  year  next  before  the 
sale,  the  sale  to  Turner  is  champertous,  and  the  bill 
oQght  to  be  dismissed.  Code  sec.  1778.  See  also 
Kineaid  v.  Mmdors,  3  Sneed,  192,  193;  Whiteside  v. 
ilartin,   7   Yerg.,   397. 

On  behalf  of  Holland  Osborne  it  is  also  insisted 
that   the   decree   of  the    Chancellor   should    be   reversed. 

1.  Because  it  is  not  even  alleged  in  complainant^s 
bill  that  Holland  Osborne  ever  entered  into  any  con- 
tract with  complainant,  either  verbal  or  written,  to  sell 
any  portion  of  the  lot  mentioned  in  the  pleadings  to 
complainant,  and  because  no  contract  for  the  sale  of 
land,  or  any  interest  therein,  is  binding  unless  the 
same  be  in  writing,  and  because  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  heredita- 
ments, unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof  shall  be  in  writing  and  signed  by  the 
j)arty  to  be  charged  therewith,  or  some  other  person 
l;y  him  thereunto  lawfully  authorized.  See  Code  sec. 
1758,  and  sub-sees.  4,  5.  Patton  v.  McClure,  M.  & 
Y.,  333-353;  Frazer  v.  Ford,  2  Head,  464;  Newman 
v.    Carrol,   3   Yerg.,    18;    Story    Eq.,   sec.    388. 

2.  The  Chancellor's  decree  ought  to  be  reversed 
because,  as  we  insist,  no  decree  can  rightfully  be  ren- 
dered against  Holland  Osborne  for  damages  under  the 
proof  shown   in   this   record   for  the   following   reasons: 
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1.  The  bill  •itself  does  not  pretend  to  charge  that 
any  contract,  eitl^er  verbal  or  written,  was  made  by 
respondent,  Holland  Osborne,  with  complainant,  for  any 
part  of  the  lot,  but  on  the  contrary  it  charges  that 
respondent  "  had  privately  and  by  parol  agreed  to  and 
with  said  Fielding  to  let  him  have  the  six  feet  nec- 
essary to  make  good  his  contract  with  complainant.''^ 
See  record,  page  4.  See  also  complainant's  deposition ^ 
record    pages    101,    102. 

2.  Because,  as  we  insist,  complainant  had  direct 
knowledge  of  the  better  title  of  respondent,  Holland 
Osborne,  before  complainant  put  any  improvements  on 
the  land,  and  that  he  also  had  direct  knowledge  of 
respondent's  refusal  to  make  him  a  title  to  the  six 
feet  of  ground  before  any  work  was  done,  and  that 
he  was  also  forbidden  by  respondent  to  plit  any  part 
of  the  building  on  respondent's  land.  See  deposition 
of  Holland  Osborne,  record  page  108 ;  deposition  of 
G.  W.  Minton,  32;  Preston  Miuton,  28,  29,  37;  Cyn- 
thia A.  Minton,  47,  48;  Nicholas  Osborne,  49;  Thos. 
Qheen,  52,  53;  Robert  Osborne,  57,  58;  B.  W.  Cross, 
64-66.  (David  Nelson  corroborates  Nicholas  Osborne's 
statement,  that  he  delivered  the  notice  to  Wm.  Gheen. 
See  his  deposition,  record  pages  68,  69.)  Deposition 
of  Charles  Sliger,  page  86;  Joseph  Cox,  86;  B.  W. 
Cross,  87;  Cynthia  A.  Minton,  103;  Geo.  W.  Min- 
ton,   105;    G.    W.    Minton,    110. 

But  we  insist  that  the  decree  should  be  reversed, 
for  if  it  were  even  shown  by  the  proof  that  respond- 
ent had  actually,  by  verbal  contract,  agreed  to  sell 
the   six   feet    to   complainant,   even   in    that   event   com- 
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plaiuant  could  only  recover  the  enhanced  value  of  the 
laad^  which  would  also  have  to  be  shown  by  the 
proof,  deducting  the  value  of  the  rents  during  the 
time  complainant  may  have  had  possession,  and^  that, 
he  can  in  no  event  recover  the  cost  of  his  work, 
labor,  and  materials.  MaUhewa  v.  Davis,  6  Hum., 
324,  328;  Jones  v.  Perry,  10  Yerg.,  59,  83,  84;  ifo- 
Kinley  v.  Holiday,  10  Yerg.,  477-480;  Cooke,  298, 
299;    Harris  v.    Miller,   Meigs,    158. 

McFarland,  J.,  delivered  the  opinion  of  the  Court* 

The  complainant  in  this  bill  alleges  that  on  the 
11th  day  of  April,  1865,  he  contracted  to  purchase  of 
Fielding  Osborne  a  lot  in  Knoxville,  fronting  26  feet, 
and  exhibits  with  his  bill  the  bond  of  said  Fielding 
for  title,  which  is  an  ordinary  title  bond,  specifying 
the  amount  to  be  paid,  and  the  terms  of  the  contract. 
The  bill  charges  that  he  has  paid  the  first  instalment 
and  one- half  of  the  second,  and  is  ready  to  pay  the 
other  notes,  which  have  been  assigned  to  other  parties, 
but  upon  investigation  he  understands  that  said  Field- 
ing only  had  title  to  twenty  feet  of  the  lot,  the  other 
six  feet  being  owned  by  Holland  Osborne,  the  father 
of  Fielding,  but  charges  that  said  Holland  is  estopped 
to  set  up  title  to  this  six  feet  by  reason  of  the  fact 
that  he  was  active  in  making  the  sale  to  the  com- 
plainant; advised  complainant  to  make  purchase,  and 
became  a  witness  to  the  title  bond.  That,  relying 
npon  the  representation  that  Fielding  Osborne  was  the 
owner  of  the  whole  twenty-six  feet,  complainant  charges 

that    he   went    on    to    make   valuable    improvements   at 
5 
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considerable  expense^  extending  over  on  the  six  feet. 
He  farther  charges  that  he  has  learned  that  in  fact 
said  Holland  had,  previous  to  his  purchase^  verbally 
agreed  to  let  said  Fielding  have  the  six  feet  in  order 
to   enable   him   to   comply    with    his   sale. 

The  bill  prays  a  specific  execution,  or  if  this  can 
not  be  had  he  prays  for  an  abatement  of  the  price, 
and   for  compensation   or   improvements. 

Holland  Osborne  answers,  but  not  on  oath,  denying 
the  entire  case  made  against  him ;  says  he  had  noth- 
ing to  do  with  making  the  contract  of  sale,  that  he 
witnessed  the  title  bond  without  knowing  its  contents, 
and  that  he  had  never  agreed  to  let  said  Fielding 
have  the  six  feet;  that  he  never  made  to  complain- 
ant, or  any  other  person,  any  express  or  implied  ad- 
mission that  Fielding  Osborne  was  the  owner  of  the 
land;  that  he  forbade  the  complainant  to  erect  any 
of  his  improvements,  informing  him  that  he  would 
insist   upon   his   title   to   the   six    feet. 

Fielding  Osborne  died  without  answering,  and  cause 
was  revived  against  his  brothers  and  sisters  as  his 
heirs.  Without  reviewing  the  testimony,  we  are  satis- 
fied it  shows,  by  a  decided  preponderance,  and  we  may 
say  satisfactorily,  that  Holland  Osborne  actively  partici- 
pated in  the  sale  of  the  lot  to  the  complainant;  that 
he  participated  in  and  directed  the  measurement,  and 
the  writing  of  the  title  bond,  and  witnessed  it,  fully 
understanding  that  it  included  the  six  feet  in  contro- 
versy. 

We  are  of  opinion  that  the  complainant  is  not  en- 
titled   to   a   specific   execution   against    Holland   Osborne 
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upon  the  assumption  that  the  title  bond  was  executed 
bj  Fielding  Osborne  for  himself  and  as  agent  of  said 
Holland.  The  statute  of  frauds  and  perjuries  provides 
that  '^no  action  shall  be  brought  .  .  upon  any  con- 
tract for  the  sale  of  lands^  tenements^  or  hereditaments, 
or  the  making  of  any  lease  thereof  for  a  longer  time 
than  one  year^  ....  unless  the  promise  or  agree- 
ment  upon  which  the  action  is  brought,  or  some  mem- 
orandnm  or  note  thereof  shall  be  in  writings  signed 
by  the  party  to  be  charged  therewith,  or  by  some 
other  person   by   him   thereunto   lawfully   authorized." 

Conceding  that  sufficient  authority  may  be  given  by 
parol  to  sign  a  title  bond,  or  other  executory  con- 
tract, still  we  cannot  hold  the  title  bond  in  this  case 
to  be  the  contract  of  Holland  Osborne  to  sell  his  in- 
terest in  the  land,  for  the  reason  that  upon  its  face 
it  does  not  purport  to  be  an  agreement  to  sell  any 
interest  that  Holland  Osborne  has  in  the  land,  but  is 
an  agreement  by  Fielding  Osborne  for  himself  alone 
to  sell  his  interest  in  the  land;  and  conceding  for  the 
argument  that  Fielding  Osborne  might  have  been  by 
parol  authorized  to  sign  an  agreement  in  writing  for 
his  father  to  sell  this  land,  still  it  does  not  appear 
that  he  has  done  so.  The  bond  only  purports  to  be 
the  contract  of  said  Fielding,  and  furthermore,  the  bill 
upon  its  face  charges  that  the  purchase  was  from  Field- 
ing; and  although  the  complainant  charges  the  fact  to 
be  that  said  Holland  had  verbally  agreed  to  let  said 
Fielding  have  the  six  feet  to  comply  with  his  contract 
with  complainant,  yet  the  complainant  does  not  charge 
that    the    said    Holland    had   ever  contracted    either  in 
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writing  or  otherwise  to  sell  the  land  to  him.  Thi& 
question  was  settled  in  the  ease  of  Frazer  v.  Ford,  2 
Head^  464.  The  question  then  is,  do  the  &Gt6  es- 
tablished make  out  a  case  for  the  application  of  the 
doctrine  of  estoppel  against  Holland  Osborne?  If  the 
complainant  purchased  this  lot  from  Fielding  Osborne 
in  ignorance  of  the  fact  that  Holland  Osborne  had 
title  to  six  feet,  and  Holland  Osborne  actively  partici- 
pated in  the  sale,  and  either  in  express  terms  or  im- 
pliedly, by  his  silence,  induced  the  complainant  ta 
make  the  purchase,  he  supposing  that  said  Fielding 
had  the  title,  then  a  clearer  case  of  estoppel  could 
hardly  be  shown  to  exist.  In  the  rule  laid  down 
upon  this  subject  in  SIoils  v.  Barker,  3  Johns,  167; 
Story  Eq.  Jur.,  sec.  386;  Morris  v.  Moore,  11  Hum., 
433.  It  is  argued  that  the  complainant  is  not  enti- 
tled to  the  benefit  of  the  doctrine  of  estoppel  because 
he  was  fully  apprised  of  the  state  of  the  title  at  the 
time  he  purchased.  If  this  be  so  it  would  clearly 
be  fatal  to  his  case,  for  if  he  was  cognizant  of  the 
facts  in  regard  to  the  title  at  the  time  he  purchased, 
then  of  course  he  was  not  deceived  or  misled  by  the 
acts  of  the  defendant,  but  he  was  relying  alone  upon 
the  parol  agreement  of  Holland  Osborne  for  title  to 
his  six  feet.  The  bill  makes  a  case  for  the  com- 
plainant, avering  that  he  was  induced  by  the  repre- 
sentations and  acts  of  Holland  Osborne  to  believe  that 
Fielding  Osborne  had  the  title;  that  he  afterward 
learned  that  Holland  Osborne  had  title  to  these  six 
feet,  but  that  in  fact  he  had  verbally  agreed  to  let 
Fielding  have  the  six  feet.      The  complainant  is  not,  of 
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course^  seeking  to  enforce  directly  the  parol  sale,  bnt  he 
professes  to  have  discovered  this  fact  after  his  purchase. 
The  answer  of  Holland  Osborne^  as  we  have  seen, 
denies  that  he  particpated  in  any  manner  in  the  con- 
tract; it  does  not  aver  any  thing  in  regard  to  whether 
or  not  the  complainant  had  knowledge  of  the  true 
state  of  the  title  at  the  time  he  purchased^  but  puts 
the  defense  upon  an  absolute  denial  of  the  entire  case 
made  in  the  bill.  There  is  proof  seeming  to  indi- 
cate that  the  complainant  did  know  that  Holland  Os- 
borne had  title  to  the  six  feet — one  witness  says  he 
thinks   the  complainant   understood   this   fact. 

Upon  a  close  scrutiny  of  the  testimony,  however, 
it  shows  that  although  Gheen  probably  did,  pending 
the  negotiations,  have  knowledge  that  Holland  claimed 
the  six  feet,  yet  the  acts  of  Holland  Osborne  seem 
to  have  induced  him  to  believe  that  at  the  date  pf 
the  bond  Fielding  Osborne  had  the  title  and  right  to 
«ell.  As  we  have  seen,  the  answer  of  Holland  Os- 
borne does  not  make  the  issue  upon  the  question  of 
Gheeu's  knowledge  of  his  title,  but  alone  upon  the 
fact  whether  he  participated  in  the  sale,  which,  as  we 
have  seen,  the  proof,  in  our  opinion,  determines  against 
him,  the  title  bond  assuming  that  Fielding  Osborne 
owned  the  land.  Holland  Osborne  acts  upon  this  as- 
samption,  and  by  his  acts  held  out  to  the  complainant 
that  such  was  the  state  of  the  title.  The  sale  was 
made  April,  1865.  There  appears  in  the  record  a 
notice  which  we  are  satisfied  is  genuine,  dated  16th 
of  October,  1865,  by  Holland  Osborne  to  the  com- 
plainant as   follows: 
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"This  may  notify  you  to  pay  me  the  money  for 
the  six  feet  of  ground  I  &  Fielding  Osborne  sold 
you  in  Knoxville,  there  is  no  title  in  him  and  I 
shall  make  no  title  unless  I  get  the  money  for  the 
same  you  can  think  for  yourself.  I  thol  it  my  duty 
to   notify  you   of  the   matter.  H.   Osborne.'' 

This  strongly  indicates  that  the  complainant  was^ 
not  previously  notified  of  the  facts^  but  that  at  the 
time  he  purchased,  that  is,  at  the  time  he  received 
the  title  bond,  he  received  it  believing  that  Fielding 
Osborne  did  have  title  to  the  six  feet,  either  by  pur- 
chase from  his  father  or  in  some  other  way.  Other- 
wise, no  reason  can  be  seen  why  he  did  not  require 
both  to  execute  the  title  bond,  as  they  were  bota 
present   and   participating   in   the   sale. 

We  hold  that  the  complainant  is  entitled  to  a  de- 
cree divesting  the  title  out  of  the  heirs  of  Fielding 
Osborne,  and  declaring  that  Holland  Osborne  is  es- 
topped to  set  up  title  to  the  land,  and  perpetually 
enjoining  him  from  prosecuting  any  action  to  recover 
any  portion  thereof,  or  from  conveying  to  any  one 
else.  It  is  argued  that  the  bill  should  be  dismissed 
because,  since  it  was  filed  the  complainant  has  sold 
the  land  to  other  parties.  It  is  argued  that  this  sale 
is  champertous.  If  this  be  so,  it  does  not  preclude 
the  complainant  from  prosecuting  this  case  as  if  no 
such   sale  had   been   made.       WiUcn  v.  Nanccy  11  Hum. 

Decree   for  complainant,    with   costs. 
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Stephens  v.  Gbeene  County  Iron  Co. 

1.  SxPLEYY  Bond.    EBtoppd,    A  party  obtaining  a  replevy  of  property 

attached,  is  estopped  to  deny  the  validity  of  the  bond  or  proceedings 
under  which  he  gets  the  possession.    Code,  sees.  773-4. 

2.  Same.     Wani  of  THUe  no  Defenae.     A  defendant  in  attachment,  having 

the  option  to  give  replevy  bond  for  the  return  of  the  property  or  the 
payment  of  the  debt  in  the  event  of  decree  against  him,  if  he  give 
bond  to  pay  the  debt,  can  not  prevent  a  decree  on  the  bond  by  show- 
ing that  he  did  not  have  title  to  the  property. 

3.  MOBTQAOE  AKD  Deed  OF  Trust.    SuU  foT  Debt  vdthmU  Reference  to. 

The  fact  that  property  has  been  conveyed  by  mortgage  or  deed  of 
trust  to  secure  a  debt,  does  not  preclude  the  creditor  from  suing  on 
the  debt  and  collecting  it  through  execution ;  nor,  should  he  fail  to 
get  satisfaction  through  the  execution,  will  he  be  precluded  from 
afterwards  filing  a  bill  to  enforce  the  mortgage  or  deed  of  trust  lien. 


FROM    GREENE. 


Appeal  from  decree  of  the  Chancery  Court  at 
Greeneville,  May  Term,   1872.      H.  C.  Smith,  Ch. 

McKee,   for  complainant,   said : 

This  is  an  attachment  bill  against  a  non-resident 
corporation.  It  sets  up  an  indebtedness  by  the  re- 
spondent to  the  complainant  in  several  sums,  amount- 
ing in  the  aggregate  to  upwards  of  $2,500,  or  there- 
abouts ;  prays  for  attachment,  publication  and  decree 
for  the  amount  of  the  indebtedness.  Attachment  ac- 
cordingly issued,  under  a  fiat  by  the  master,  as  au- 
thorized by  sec.  3463  of  the  Code,  and  by  the  sheriff 
was    levied    on    104    tons  of   pig    metal,   at    the    depot 
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in  Greeneville,  on  the  18th  December^  1871,  as  the 
return  shows;  and  it  also  shows  that,  on  the  14th 
March,  1872,  the  respondent,  together  with  Gleason, 
Sevier  and  Reaves  as  sureties,  executed  "a  bond," 
which  was  ^'payable  to  the  complainant,  in  the  sum 
of  $5,000,  conditioned  to  pay  to  complainant  the  full 
amount  of  his  demands  against  the  said  company 
should  the  cause  be  determined  in  favor  of  complain- 
ant." The  return  then  recites  that  '^  by  direction  of 
complainant,  said  bond  is  hereby  returned  as  a  deliv- 
ery bond,  and  made  a  part  of  this  return"  (p.  19). 
The  bond,  which  is  styled  a  "delivery  bond"  (pp. 
30,  31),  is  conditioned  that  it  is  "  to  be  void  on 
condition  that  if  the  above  bounden  Greene  County 
Iron  Company,  principal,  and  Wilbur  F.  Gleason, 
Charles  L.  Sevier  and  James  G.  Reaves,  sureties,  shall 
well  and  truly  pay  to  the  said  Samuel  L.  Stephens 
the  just  and  full  sum  of  two  thousand  four  hundred 
and  seventy-five  dollars,  and  the  lawful  interest  thereon, 
and  costs  in  the  court,  if  the  attachment  suit  now 
pending  in  the  Chancery  Court  of  said  county  of 
Greene,  and  State  of  Tennessee,  for  the  collection  of 
said  sum  of  $2,475,  wherein  the  said  Samuel  L, 
Stephens  is  complainant  and  the  said  Greene  County 
Iron  Company  is  defendant,  should,  at  the  final  hear- 
ing thereof,  be  determined  in  favor  of  the  said  com- 
plainant." The  return  shows  that  the  iron  was 
"levied  on  as  the  property  of  the  Greene  County 
Iron   Company." 

The    answer    expressly   admits    the   several    sums  of 
indebtedness  set  up  in  the  bill  (the  evidences  of  which' 
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are  filed  as  exhibits  to  the  bill^  p.  20.  The  answer 
aleo  asserts  that  on  the  14th  of  August,  1871,  it  sold 
to  Blake  all  its  personal  effects  in  Greene  county,  in- 
cluding the  property  attached  in  the  cause,  and  that 
the  same  was  afterwards  sold  by  the  latter  to  Glea- 
son.  It  is  then  insisted  in  the  answer,  according  to 
its  language,  ''that  said  property  having  been  legiti- 
mately sold  and  transferred,  it  was  not  liable  for 
complainant's  debt,  and  that  said  attachment  is  there- 
fore void/'  These  conveyances  are  exhibited  with  the 
answer.  The  answer  next  sets  forth  that,  about  June 
or  July,  1871,  a  "deed  of  trust"  was  made  by  the 
respondent  to  complainant  to  secure  the  indebtedness 
claimed  in  the  bill,  covering  cord  wood,  ore  and 
charcoal,  the  value  being  greater  than  complainant's 
debts;  and  that  it  was  provided  in  the  "deed  of 
trust"  that  if  any  of  the  property  conveyed  by  it 
was  used  by  the  defendant  it  was  to  "be  supplied"; 
that,  as  respondent  remembers,  the  deed  of  trust  was 
to  run  six  months — the  bill  was  filed  December  18, 
1871, — and  if  the  debts  were  not  paid  at  the  end  of 
that  time,  "complainant  was  to  take  possession  of  said 
property  or  sell  the  same,"  and  that  "defendant  was 
to  retain  possession,"  etc.;  that  the  deed  of  trust  was 
accepted  by  the  complainant,  and  then  insists  that  the 
complainant  was  bound  by  the  deed  of  trust;  and« 
in  the  language  of  the  answer,  "complainant  could 
not  revoke   it." 

The  cause  was  heard  on  bill  and  answer  without 
proofe,  and  a  decree  pronounced  dismissing  the  bill, 
from   which   complainant  appealed  to  this  court. 
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1.  Did  the  Chancellor  err  in  dismissing  the  bill? 
The  respondent  relies  upon  two  grounds  of  defense, 
namely:  the  iron  attached  did  not  belong  to  it,  and 
that  complainant,  under  the  pretended  deed  of  trust, 
had  security  for  his  debts,  which  he  did  not  seek  to 
apply  to  their  satisfaction,  but  disregarded  it  and 
brought  suit.  It  is  not  even  asserted  in  the  answer 
that  complainant,  previous  to  bringing  his  suit,  had 
never  surrendered  his  surety,  in  whatever  form  he 
may   have   held   it. 

As  to  the  first  ground,  it  may  be  said  that  the 
question  of  the  title  to  the  property  attached  can  have 
nothing  to  do  with  the  question  of  respondent's  lia- 
bility to  complainant.  The  respondent  appears  and 
answers,  and  makes  no  objection  whatever  to  the  ju- 
risdiction of  the  court;  and  without  this,  the  Chan- 
cellor properly  heard  the  cause,  even  if  no  attachment 
had   been   levied   at  all. 

And  as  to  the  next — that  is,  that  complainant  held 
security  for  his  debt,  which  he  did  not  apply  to  his 
debt  before  bringing  suit, — it  is  insisted  that  this, 
whatever  it  might  avail  as  a  defense  if  properly  pre- 
sented, is  in  no  way  responsive  to  the  bill,  and, 
moreover,  is  presented  in  the  answer  of  a  corporation 
which  can  not  be  upon  oath,  although  the  answer  in 
this  case  is  sworn  to  by  Gleason  as  ^*  agent  for  the 
Greene  County  Iron  Company,''  and  no  testimony 
whatever  was  taken.  But  the  answer  itself  shows 
that  the  respondent  retained  actual  possession  of  the 
property  embraced  in  the  pretended  deed  of  trust,  and 
had   the   privilege   of  using   it,   and   all   was  consumable 
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in  the  use  (pp.  22,  23).  Nor  is  it  stated  in  the 
answer  that  complainant  ever  was  offered  or  had  ac- 
toal  possession  of  the  property.  It  is  therefore  in- 
osted  that  the   decree   is  clearly   erroneous. 

2.  Is  the  bond  which  was  returned  by  the  sheriff 
with  the  attachment,  and  which  is  expressly  made  a 
part  of  his  retarn,  a  replevy  bond  in  its  essentials, 
90  that  decree  can  be  pronounced  on  it  by  this  court 
for  the  amount  of  the  debt  due  from  respondent? 
And  although  it  does  not  refer  to  the  attachment,  or 
the  levy  of  it  on  the  metal,  in  itself,  yet,  as  a  part 
of  the  sheriff's  return  of  the  attachment,  its  connec* 
tion  is  completely  identified ;  and,  under  the  construc- 
tion authorized  by  statute — Code,  sec.  3512 — by  the 
reference  there  made  to  sees.  773  and  774,  it  is  in- 
sisted that  it  has  the  effect  in  every  sense  of  a  re- 
plevy bond,  and  as  such,  its  makers  are  liable  for 
complainant's  demand   by   decree   in   this  cause. 

Rbeve,   for  defendant,   said : 

1.  In  this  case,  the  bill  alleges  certain  indebted- 
neBB,  and  seeks  to  satisfy  the  same  by  attaching  the 
personalty   of  the   defendant  as  a   non-resident. 

2.  The  answer  admits  the  indebtedness  is  just. 
Among  other  things  the  answer  states,  that  to  secure 
said  liability,  a  deed  of  trust  was  made  about  the 
last  of  June,  1871,  conveying  to  complainant  a  large 
amount  of  cord-wood,  three  or  four  hundred  tons  of 
ore,  and  about  twenty  thousand  bushels  of  charcoal, 
the  value  of  which  being  largely  in  excess  of  the 
Baid     debt.        The     said     instrument     was     to     run     six 
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months  from  date^  and  then,  if  said  debt  remained 
unpaid,  the  complainant  was  to  take  possession  of  the 
said  property,  or  sell  the  same.  The  defendant  states 
that  the  identical  articles  conveyed  in  trust  were  held 
till  after  the  six  months  had  expired.  The  defend- 
ant further  states,  and  insists,  that  said  deed  of  trust 
is  still  in  force  and  has  never  been  revoked  or  an- 
nulled, and  that  after  accepting  the  same,  the  com- 
plainant could  not  revoke  it,  but  is  bound  by  its 
terms;  and  that  if  the  defendant  is  guilty  of  a  breach 
of  the  same,  the  complainant's  remedy  is  clearly  de- 
fined by  the  law  to  be  for  breach  of  trust:  Hill  on 
Trustees,  side  p.  518,  ei  seq.  The  property  was  con- 
veyed directly  to  the  creditor,  and  possession  was  re- 
tained by  the  debtor,  who  was,  in  law,  a  trustee:  1 
Col.,   155. 

3.  The  deed  of  trust  was  assented  to  and  accepted 
by  the  complainant,  and  is  irrevocable :  2  Kent's 
Com.,  533;  7  Hum.,  304;  3  Yerg.,  267,  270;  10 
Yerg.,  146,  158;  Ang.  on  Ap.,  17,  35,  168,  173;  4 
Cold.,   626. 

4.  Hence,  as  the  said  deed  of  trust  is  still  sub- 
sisting between  these  parties,  and  as  no  step  has  been 
taken  to  cancel  or  revoke  the  same,  the  decree  of 
the  Chancellor  dismissing  the  said  bill  must  be  af- 
firmed. 

Fbeeman,  J.,  delivered  the  opinion   of  the  court. 

This  is  an  attachment  bill  filed  to  collect  an  in* 
debtedness  due  complainant  by  defendant,  a  non-resi- 
dent corporation. 
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An  attachment  issued,  and  was  levied  by  the  sheriff 
of  Greene  county  on  a  lot  of  pig-iron  as  the  property 
of  defendant. 

The  defendant  appears  and  files  an  answer,  making 
several  defenses  to  the  bill,  and  the  case  was  heard 
OB  bill  and  answer  and  exhibits,  without  any  proof 
being  taken. 

The  Chancellor  dismissed  the  bill,  and  complainant 
appeals  to  this  court. 

We  do  not  deem  it  necessary  to  notice  but  one 
of  these  defenses  as  set  up  in  the  answer. 

It  is  insisted  in  the  answer  that  complainant  is 
precluded  from  bringing  this  suit,  by  the  fact  alleged 
that  defendant  had  sometime  before  conveyed  a  con- 
siderable amount  of  property,  by  deed  of  trust,  to  se- 
cure this  debt,  said  property,  however,  remaining  in 
the  possession  of  defendant.  This  can  be  no  defense 
to  any  suit  prosecuted  either  at  law  or  equity  for  the 
recovery  of  the  debt.  If  the  debt  is  recovered  in 
this  proceeding,  or  is  paid  by  defendant,  the  property 
is  dischai^d  from  the  trust,  and  defendants  have  their 
property  free  from  the  encumbrance.  It  is  well  set- 
tled that  a  mortgage,  or  deed  of  trust,  is  but  a  se- 
curity for  the  debt,  and  a  creditor,  by  note  or  other 
legal  evidence  of  debt,  may,  at  his  election,  bring  his 
action  on  the  note,  or  legal  liability,  or  proceed  upon 
hiB  mortgage  or  trust  security;  and  a  judgment  on 
the  note,  without  satisfaction,  is  no  bar  to  a  proceed- 
ing in  equity  to  foreclose  the  mortgage :  Hilliard  on 
Tnist,  vol.  1,  p.  97,  vol.  2,  p.  83;  Vansant  v.  Al- 
fnany  23   111.,   33;    Addison  on  Cont.,  307.      There  is. 
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therefore,  nothing  in  this  defense;  and  the  Chancel- 
lor's decree  dismissing  the  bill  on  this  ground  was 
clearly   erroneous. 

The  only  question  presenting  any  difficulty  in  this 
case  arises  out  of  the  following  state  of  facts:  The 
sheriff  returns  that  he  levied  the  attachment  on  104 
tons  of  pig  iron,  as  the  property  of  Greene  County 
Iron  Company,  on  the  18th  of  December,  1871,  and 
that  on  the  14th  of  March,  1872,  the  company  exe- 
cuted a  bond,  with  W.  F.  Gleason,  C.  L.  Sevier  and 
J.  G.  Reaves,  as  securities,  payable  to  complainant,  in 
the  sum  of  $5,000,  conditioned  to  pay  to  complainant 
the  full  sum  of  his  demand  against  said  company 
should  the  cause  be  determined  in  favor  of  complain- 
ant at  the  final  hearing;  and  he  returns  the  same  as 
a  delivery  bond."  We  take  it  he  means  a  replevy 
bond,  under  sec.  3509  of  the  Code.  We  find  a  bond 
in  the  record  corresponding  precisely  with  this  return. 
The  bond,  however,  does  not  recite  the  levy  of  the 
attachment  upon  the  property,  makes  no  reference  to 
the  property  whatever,  but  is  simply  a  promise  to 
pay  $5,000, — ^to  be  void  on  condition  that  the  parties 
to  it  "shall  well  and  truly  pay  to  Sam'l  L.  Stephens 
the  sum  of  $2,475,  and  the  lawful  interest  on  that 
sum,  and  costs,  in  the  event  that  the  attachment  sait 
now  pending  in  the  Chancery  Court  of  said  county 
of  Greene,  for  the  collection  of  said  sum,  wherein  the 
said  Stephens  is  complainant  and  the  said  Greene 
County  Iron  Company  is  defendant,  should,  at  the  final 
hearing  thereof,  be  determined  in  favor  of  said  com- 
plainant;  otherwise  to  remain  in  full  force  and  virtue.** 
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Taking  this  bond  with  the  retarn  of  the  sheriff^ 
both  of  which  are  made  part  of  the  record  by  sec. 
3573  of  the  Code^  it  must  be  taken  to  be  a  bond 
for  the  replevy  of  the  property,  under  sec.  3509, 
which  authorizes  a  bond  to  be  given,  at  defendant's 
option,  in  double  the  amount  of  plaintiiF's  demand, 
conditioned   to   pay   the   debt,   interest  and   costs/' 

The  question,  then,  is  as  to  the  liability,  of  the 
parties,  principal  and  sureties,  to  a  decree  on  this 
bond  for  the  debt,  interest  and  costs.  By  sec.  3512, 
"replevy  bonds  are  subject  to  the  rules  prescribed  in 
sees.  773  and  774  of  the  Code."  This  last  section 
is  as  follows :  "  So,  also,  if  any  officer  or  any  other 
person,  as  hereinafter  provided,  who  is  required  by 
law,  or  in  the  course  of  judicial  proceedings,  to  give 
bond  for  the  performance  of  an  act  or  the  discharge 
of  a  duty,  receives  money  or  property  upon  the  faith 
of  such  bond,  he  and  his  sureties  are  estopped  to 
deny  the  validity  of  the  bond  or  the  legality  of  the 
proceedings  under  which  the  money  or  property  was 
obtained.''  Now,  if  this  bond  is  valid,  and  the  pro- 
ceedings under  which  the  property  was  obtained  legal, 
and  this  the  party  is  estopped  to  deny  by  the  words 
of  the  section,  we  can  not  see  how  the  parties  can 
escape  from  liability  to  decree  on  the  bond.  If  the 
bond  is  valid,  it  must  be  as  a  legal  obligation  to  pay 
the  debt,  interest  and  costs,  for  these  are  the  terms 
of  the  contract, — provided  the  attachment  suit,  in 
which  it  was  taken,  should  at  final  hearing  be  deter- 
mined  in    favor   of  complainant. 

The    fact    that    the    defendant    in    this    case   has   as- 
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serted  in  his  answer,  which  is  not  disproved,  that  the 
iron  levied  on  by  the  attachment  was  not  his  prop- 
erty, can  make  no  difference,  as  he  has  given  a  bond, 
l>y  which  it  has  been  returned  to  his  possession,  and 
lK>und  himself  to  pay  the  debt  of  complainant  on  con- 
dition the  decree,  on  final  hearing,  should  be  in  favor 
of  complainant,  and  the  validity  of  this  bond  the  de- 
fendant .is  estopped   by   the   statute   to   deny. 

The  result  is,  that  the  Chancellor's  decree  will  be 
reversed,  and  a  decree  entered  here  for  complainant's 
debt  against  defendant  and  against  the  sureties  on  the 
replevy  bond.  The  costs  of  this  and  court  below 
will    be   paid   by   defendant. 


SusoNG  V.  Ellis. 

L  DEPoemoNS.  Exceptions.  A  de}X>Rition  taken  and  not  excepted  to  be- 
fore the  trial,  is  not  affected  by  the  fact  that  the  deposition  has  been 
retaken  by  the  same  party  excepted  to  and  exception  sustained.  It  is 
error  to  exclude  the  first  deposition. 

2.  Evidence.  Utreafn  admisnhie  when.  Threats  of  one  not  sued  that  lie 
intended  to  take  the  tobacco  in  controversy,  are  admissible  as  evidence 
in  defense  of  defendant  in  an  action  for  forcibly  taking  and  carrying 
away  the  tobacco  of  plaintiff,  citing  Hensley  v.  Statej  9  Hum.,  243. 


FROM    GREENE. 


Appeal  in  error  from  Circuit  Court  of  Greene,  Feb- 
ruary  Term,   1872.      E.   E.   Gillenwaters,  J. 
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REfiVEy  for  plaintiff  in  error,  with  whom  was  R. 
M.  Barton,   who  said : 

This  is  an  action  on  the  case  commenced  by  C. 
Bowers  in  his  life-time  against  the  defendant  in  the 
Circuit  Court  of  Greene  county  for  nine  boxes  of  to- 
bacco taken  by  the  defendant.  At  the  June  Term^ 
1871,  there  was  a  verdict  for  the  plaintiff,  which  was 
set  aside  and  a  new  trial  granted  by  the  Circuit  Court. 
At  the  February  Term,  1872,  the  cause  was  again 
flubmitted  to  a  jury  and  verdict  and  judgment  for  the 
defendant,  a  motion  for  new  trial  overruled,  and  ap- 
peal in  error  to  this  court.  I  submit  that  the  cause 
must   be   reversed. 

1.  When  the  cause  was  called  for  trial,  exceptions 
were  filed  to  the  deposition  of  J.  S.  J.  Wilhoit,  filed 
on  the  20th  of  February,  1872,  which  were  sustained. 
A  previously-taken  deposition  of  this  witness  had  been 
taken  and  filed  on  the  2d  of  September,  1871,  to 
which  no  exceptions  had  been  filed.  On  the  trial 
the  plaintiff  offered  this  deposition  as  evidence,  but  on 
objection  by  defendant,  the  court  refused  to  allow  the 
deposition  to  be  read.  Record,  page  28.  This  wa» 
gross  error.  By  sec.  3868,  Code,  all  exceptions  to 
depositions  for  want  of  notice,  because  not  filed  in 
time,  or  for  other  causes  going  to  the  admissibility^ 
and  not  the  competency  of  the  witness,  or  his  evi- 
dence, shall  be  made  and  disposed  of  before  the  com- 
mencement of  the  hearing  or  trial,  otherwise  they  will 
be  considered  as  waived.  This  is  not  a  discretionary 
rule  of  practice,  it  is  the  positive  law  that  the  court 
is  bound   to   obey. 
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But^  singular  enough^  to  say  the  leasts  the  court 
founded  his  action  upon  the  affidavit  of  the  defendant 
(see  p.  29),  that  in  the  year  1870  he  was  notified  to 
take  this  witness's  deposition,  and  attended  and  cross- 
examined;  that  the  subject  matter  of  the  same  was 
identical  with  that  of  the  deposition  of  the  same  wit- 
ness filed  in  this  case  the  23d  of  September,  1871. 
Whether  that  deposition  was  filed  or  not  he  does  not 
know. 

The  plaintiff  then  read  the  affidavit  of  the  clerk, 
found  on  pages  30,  31,  showing  that  after  the  former 
trial,   at  the  same   term,   the   deposition   of  Wilhoit  was 

m 

filed,  but  never  afterward  seen.  The  court  is  referred 
upon  this  point  to  the  affidavits  explanatory  of  the 
struggle  over  Wilhoit's  deposition,  and  the  singular  fa- 
tality attending  them.  See  record,  pp.  93-104.  The 
deposition  was  strong  and  almost  conclusive  proof  of 
the   plaintiff's  cause   of  action.       Record,   p.    30. 

2.  The  court  erred  in  the  admission  of  testimony. 
On  page  80,  Margaret  E.  Laughlin,  over  objection 
{see   pp.   78,   79),   was    permitted    to.  prove    that    there 

m 

was  robbing  going  on  before  and.  after  J.  W.  Ellis 
come  home  and  left.  Andrew  Waddle  was  leader  of 
robbers. 

3.  The  court  erred  in  admitting  proof  of  threats 
by   James    Creamer   that    he    would    take    the    tobacco. 

4.  The  court  erred  in  refusing  to  allow  the  plain- 
tiff to  prove  that  defendant  Ellis  was  seen  by  witness 
Reeve  on  the  day  the  tobacco  was  taken,  one  and  a 
half  miles  from  Hayworth's,  as  rebutting  proof  to  the 
alleged   alibi. 
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5.  The  court  erred  in  allowing^  over  objection^  the 
witness^  John  Johnson,  to  prove  the  statements  of 
Hayworth  as  to  the  ownership  of  the  tobacco.  Green. 
Ev.,  177. 

6.  The  charge  misled  the  jury.  No  question  of 
partnership  arises  in  the  case.  What  does  and  what 
does  not  constitute  a  partnership  is  foreign  to  the  case, 
and  misled  the  jury.  The  concluding  remark  of  the 
conrt,  that  a  different  state  of  pleadings  might  attain 
diflerent  results,  tended  to  increase  the  delusion.  The 
question  is,  did  the  defendant  take  the  plaintiff's  prop- 
erty. 

7.  Upon  the  real  issue  in  the  cause,  that  the  de- 
fendant took,  or  caused  to  be  taken,  the  tobacco  of 
the  intestate  of  plaintiff,  the  verdict  is  not  only  un- 
supported by,  but  is  directly  in  the  face  of  all  the 
proof,  and  for  this  reason,  I  submit,  it  was  error  to 
leftise  a  new  trial. ^  All  of  the  witnesses  prove  facts 
that   establish   Ellis's  guilt  beyond   doubt. 

7.  The  question  of  partnership  could  only  be  raised 
by  plea  in  abatement.  Colyer  on  Part.,  sees.  668, 
671,  672;  Sto.  Part.,  sec.  454.  It  was,  therefore, 
error  to  charge  that  the  value  of  the  goods  could  not 
be  recovered. 

Ingebsoll  &  Robinson,   for  defendant  in  error. 

Freeman,   J.,  delivered   the  opinion  of   the  court. 

This  is  an  action  brought  for  forcibly  taking  and 
carrying  away  nine  boxes  of  tobacco,  the  property  of 
Bowers.       There   w^ere    two    trials   in    the   court    below. 
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On  the  plea  of  not  guilty^  in  the  first,  the  plaintiff 
recovered;  and  a  new  trial  was  granted  by  the  court. 
In  the  second  trial  a  verdict  was  found  for  defendant^ 
and  plaintiff  appeals  in  error  to  this  court.  Several 
errors  are  assigned  for  a  reversal  of  the  cause,  some 
of  which   we   notice   briefly: 

1.  The  rejection  of  the  deposition  of  one  Wilhoit 
by  the  court,  when  offered  as  evidence  by  the  plain- 
tiff;  is  assigned  as  error.  The  facts  are  that  the  dep- 
osition of  this  witness  had  been  taken  in  1871,  and 
filed  in  September  of  that  year.  No  exceptions  were 
ever  filed  to  this  deposition.  For  some  cause  the 
plaintiff  had  retaken  his  deposition,  which  was  filed 
with  the  clerk  February  20,  1872.  This  last  deposi- 
tion had  been  excepted  to,  and  exceptions  sustained  by 
the  clerk.  This  exception  seems  to  have  been  filed 
on  the   day   the   trial   commenced. 

The  exclusion  of  the  deposition^  was  clearly  errone- 
ous. No  exceptions  had  been  filed  to  the  deposition^ 
and  the  fact  that  plaintiff  chose  to  get  leave  of  the 
court  to  retake  the  deposition  of  this  witness  could 
make  no  difference,  it  did  not  preclude  him  from  us- 
ing the  former  deposition,  to  which  there  appeared  no 
legal  exception  when  offered.  It  is  said  in  argument 
that  the  deposition  was  excluded  by  the  court  because 
it  was  taken  without  leave  of  the  court;  but  if  the 
fact  was  so,  the  exception  should  have  been  taken 
regularly  before  the  clerk  before  the  trial  commenced. 
The  provision  of  the  Code  in  sec.  3868  is,  ''all  ex- 
ceptions to  depositions  for  want  of  notice,  because  not 
notified   in   reasonable  time  or  for   other  causes  going   to 
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the  admissibilitjr  thereof — that  is  to  the  admissibility 
of  the  particular  deposition — except  to  the  competency 
of  the  witness  or  his  evidence,  shall  be  made  and 
disposed  of  before  the  commencement  of  the  hearing 
or  the  trial,  otherwise  they  will  be  considered  as 
waived/'  The  objection  urged  is  only  to  the  admis- 
sibility of  this  particular  deposition ,  not  to  the  com- 
petency of  the  witness  or  his  evidence,  and  therefore 
came  too  late — ^after  the  trial  had  been  commenced. 
The  testimony  of  the  witness  is  material  proof  in  the 
caase  for  the  plaintiff,  as  we  can  see  from  the  copy 
of  it,  made  part  of  the  bill  of  exceptions.  It  was, 
therefore,  clearly  error  in  the  court  to  refuse  to  allow 
it  to   be   read  on   the   trial. 

2.  Witness  Laughlin  was  asked,  '^  was  there  not  a 
robbing  clan  in  the  neighborhood  before  J.  W.  Ellis, 
the  defendant,  came  home,  and  after  he  left,  and  who 
was  the  robbing  clan?''  She  answered  that  there  was 
such  a  clan,  that  they  robbed  her  father,  and  Andrew 
Waddel  was  their  leader.  These  statements  were  ob- 
jected to  by  plaintiff  as  incompetent,  but  the  objec- 
tion was  overruled  by  the  court.  This  was  errone- 
oos,  83  the  testimony  had  no  reasonable  bearing  on 
the  issue  joined  between  the  parties^  and  yet  might 
serve,  in  the  hands  of  counsel,  to  lead  the  jury  to 
infer  that  the  taking  was  by  this  clan.  It  ought  to 
have  been  excluded  as  too  remote,  but  if  there  were 
no  other  errors,  we  do  not  feel  sure  the  case  should 
be  reversed  for  this,  as  it  could  have  had  rightfully 
bat  little  influence  in  producing  the  conclusion  sought 
to  be  proven   by   it. 
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3.     It  is  objected    that    the   admission   of   testimonj 
of  threats  by   one   Creamer,   that    he   intended    to  take 
the    tobacco,    made    before    the    taking,    was    improper. 
We    cannot    see    that    this   was    error,   however,    under 
the   rule   laid    down   in    Henaley   v.   the  State,   9   Hum.^ 
243,    ^^that    it    is  a   legitimate    mode   of    defense    to   a 
party   charged   with   having  committed   an   act,  that  an- 
other   had    committed    it."       And    the    court    say   that 
'^any   proof    would   be   legitimate   to  establish   this  fact, 
which    would    have    been    legal    against    the    individual 
upon  whom  it  is  attempted   to   place  it  if  he  had   been^ 
on   trial   therefor."       The   testimony  given   in   this  case,, 
standing  alone,  would  certainly  weigh  but  little  in   pro- 
ducing   the   conclusion   that   Creamer   took    the   tobacco,, 
but   we  cannot   say   it   was   incompetent. 

There  may  be,  and  probably  are,  other  errors  to 
be  found  in  this  record,  but  we  have  referred  to 
enough  for  a  reversal  of  the  case,  and  need  not  no- 
tice others.  Let  the  case  be  reversed  aud  remanded 
for  a   new  trial. 
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Cowan  v.  Mitchell. 

Pateht  Eiohtb.  Federal  Action  Condxtme.  The  ConstitutioD  of  the 
United  States  having  conferred  upon  the  Federal  Government  the 
right  to  grant  to  inventors  the  exclusive  right  for  a  limited  time  to 
their  discoveries,  a  patent  is  conclusive  of  its  own  validity,  and  a 
State  court  cannot  go  behind  it. 


FKOM   GREENE. 


Appeal  from  the  decree  of  the  Chancery  Court  at 
Greeneville.      C.  H.  Smith,  Ch. 

Babton,   for  complainant,  said: 

This  is  a  bill  to  rescind  a  contract  of  purchase  of 
a  patent  right.  The  cause  was  before  this  court  in 
1866,  and   was   virtually   settled.     See   3  Col.,   278. 

In  the  original  bill  relief  was  asked  on  two  grounds : 

1.  False  and  fraudulent  representations  as  to  the 
Talue  and  character  of  the   machine   patented. 

2.  That  the  machine  was  utterly  worthless  and  of 
no  value. 

An  amended  bill  was  filed  May  7,  1858,  stating  as 
a  ground  of  relief,  that  McCorkle,  the  ^'inventor,  never 
had  any  patent  for  the  machine  exhibited  to  complain- 
ants as  his  patent;  that  the  machine  thus  exhibited; 
was,  in  fact,  so  altered  and  improved  in  form  and  in 
principle,  by  changes  and  additions  made  to  it  by  the 
witness   Miller,   as   to  constitute   it,  essentially  and   sub- 
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stantially^  a  different  machine  from  the  one  for  which 
he   obtained   the   patent/'      3   Col.,   282. 

The  defendants  admitted  a  few  slight  alterations,  but 
insist  that  no  change  of  principle  or  material  altera- 
tion  was   made. 

This  court  held,  that  the  improvements  of  Miller 
were  attached  to  the  machine  exhibited  to  complainants, 
at  the  time  of  their  purchase,  and  that  Miller  had 
made   his   application    for  a   patent. 

But,  the  court  not  being  satisfied  as  to  the  char- 
acter of  Miller's  alleged  improvements,  or  whether  they 
were  patentable  or  not,  reversed  and  remanded  the 
cause,  that  proof  on  these  issues  arising  upon  the 
amended    bill    might   be   taken. 

The  court  held,  when  the  cause  was  before  it  in 
1866,  that  complainants  were  not  entitled  to  relief  for 
the   cause   set   up   in   the   original   bill. 

And  the  ouly  questions  now  before  the  court,  as  I 
submit,  are,  does  the  proof  since  taken  show,  that — 
1st.  Has  Miller,  on  his  application  for  improvements, 
obtained  a  patent?  2d.  Were  any  of  the  improvements 
attached  to  the  machine  so  exhibited  to  complainants, 
embraced  in  Miller's  application  and  included  in  his 
patent  ? 

1.  Miller  has  obtained   letters  patent. 

2.  Miller's  patent  includes  seven  specifications  of 
principles  and  combinations  invented  by  him — ^three  of 
which  were  attached  to  the  McCorkle  machine  exhi- 
bited. 

3.     The   proof  of  Hodge  and   Hickd,   two   machinists, 
§how  that  the  same   difference   exists   between   the  draw- 
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iDg8  of  McCorkle's    patent  and   the   machine   exhibited^ 
that  are   shown   by   Miller   to   have   been   patented. 

If  deemed  necessary  to  do  so,  by  referring  to  Mil* 
ler^s  deposition  in  the  first  transcript,  it  will  be  seen 
that  no  machine  was  ever  constructed  and  exhibited 
according  to  the  specifications  of  McCorkle's  patent; 
and  this  is  fully  corroborated  by  McCorkle's  letter  to 
Marsh. 

Ingebsoll,   for  defendant. 

Freeman,   J.,   delivered   the  opinion   of  the  court. 

The  original  bill  in  this  case  was  filed  to  enjoin 
the  collection  of  two  notes,  the  price  of  a  patent-right 
sold  by  defendants,  said  patent  being  for  the  exclusive 
right  of  using,  making,  and  vending  to  others  to  be 
nsed,  a  certain  machine,  called  *^S.  B.  McCorkle's  ma- 
chine for  stuiSng  horse  collars."  The  two  grounds  on 
which  relief  was  sought  in  the  original  bill  were,  first, 
The  false  and  fraudulent  representations  of  the  vendors, 
as  to  the  value  and  character  of  the  machine.  2d. 
That  the  machine  authorized  to  be  made  and  sold,  was 
utterly   worthless. 

These  questions  were  decided  in  favor  of  the  de- 
fendants, on  appeal  to  this  court.  But  there  had  been 
an  amended  bill  filed  in  the  case,  in  which  the  com- 
plainants sought  relief,  on  the  ground  that  McCorkle, 
the  inventor  of  the  machine,  never  had  any  patent  for 
the  machine  exhibited  to  complainants  as  his  patent; 
that  the  machine  exhibited  was  in  fact  so  altered  and 
improved  in  form  and  in    principle,  by  changes  and  ad- 
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ditions  made  to  it  by  one  Miller,  as  to  constitute  it 
essentially  and  substantially  a  different  machine  from 
the  one  for  which  he  obtained  a  patent.  It  is  charged 
in  said  amended  bill,  that  the  transfer  contained  no 
specifications  or  description  of  the  machine,  so  that  it 
could  be  clearly  identified ;  that  the  sale  vras  made 
by  a  machine  that  one  J.  B.  Lyon  had  in  his  pos- 
bcssion,  and  which  \va8  exhibited  to  thp  purchasers  as 
the  macliiue  for  which  McCorkle  had  obtained  his 
patent;  then  follows  the  charge  substantially  quoted 
above,  that  Miller  and  McCorkle  had  begun  to  make 
improvemtMits  and  additions  to  the  machine,  until  the 
form  and  principle  of  the  machine  thus  improved,  was 
entirely  different  from  the  McCorkle  machine,  as  ori- 
ginally patented  ;  and  that  this  altered  and  improved 
machine  was  the  one  sold  to  complainant,  or  rather 
exhibited  as  the  machine,  the  right  to  make  and  sell 
which,  was  being  transferred.  It  was  also  charged, 
that  Miller  had  filed  his  caveat  in  the  Patent  office, 
claiming  this  machine  as  his  invention,  but  Lad  not 
at  that  time  obtained  a  patent  for  it;  and  that  this 
machine   had   never   been    patented   by   any   one. 

While  the  court  decreed  against  complainants,  as 
we  have  said,  on  the  original  bill,  as  to  the  matters 
alleged  in  this  amended  bill,  the  court  decreed  as  fol- 
lows: ^'And  it  further  appearing  to  the  court  that  the 
witness  Miller,  as  alleged  in  complainant's  amended 
bill,  had  made  an  application  for  a  patent  upon  cer- 
tain alleged  improvements  upon  McCorkle's  machine, 
and  that  the  machine  exhibited  to  complainants  at  the 
time   of  their   purchase,   had   said   alleged   improvements 
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attached  to  it;  but  because  it  does  not  appear  whether 
said  alleged  improvements  were  of  such  a  character  as 
to  materiallv  change  said  McCorkle's  machine^  or  en- 
title said  Miller  to  a  patent  upon  them^  or  whether  he 
has  obtained  a  patent  for  them  f  the  court  therefore 
ordered  that  the  canse  be  remanded  to  the  Chancery 
Coort  at  Greeneville,  to  the  end  that  further  proof  may- 
be had,  as  to  these  and  other  material  questions  aris- 
ing apon  the   amended   bill,   and   answers   thereto. 

It  will  be  seen  by  this  decree,  that  the  court  ad- 
judged that  Miller  had  made  application  for  a  'patent 
npon  certain  alleged  improvements  upon  McCorkle's 
machine;  and  that  the  machine  exhibited  to  complain- 
ants at  the  time  of  their  purchase,  had  the  Miller 
improvements  attached  to  it ;  and  the  case  was  remanded » 
to  ascertain  whether  these  improvements  were  of  such 
a  character  as  to  change  said  McCorkle's  machine  ma- 
terially, or  entitle  him  to  a  patent  on  them,  or  whether 
he  bad  obtained  a  patent  for  them.  It  is  true  the 
decree  says  in  remanding,  that  it  is  done  in  order  to 
^ibrther  proof  as  to  these,  and  other  material  questions 
arising  upon  the  amended  bill  and  answers  thereto ;'' 
but  OD  looking  to  the  amended  bill,  we  find  no  other 
material  qaestions  presented  in  it,  except  the  ones  in 
the  above  statement.  After  it  is  adjudged,  that 
Miller's  improvements  were  attached  to  the  machine 
exhibited  to  complainants  at  the  time  of  their  purchase, 
and  that  he  has  applied  for  a  patent  for  them,  the 
court  had  only  to  inquire,  from  the  proof  that  might 
be  submitted,  whether  the  improvements  attached  "were 
of   such   a   character  as   to   materially   change   said   Mc- 
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Corkle's    machine^  or    entitle    Miller    to  a    patent    for 
them,  and   whether  he  had   obtained    sach  patent. 

It  18  laid  down  as  the  law  in  this  case,  as  reported 
in  3  Col.,  278,  and  ^  the  opinion  in  the  transcript  be- 
fore us:  '^If  the  machine  would  not  answer  its  in* 
tended  purpose,  made  according  to  the  specifications 
annexed  to  the  patent,  without  some  alterations,  the 
patent  would  be  void,  and  there  would  be  a  failure 
of  consideration;  but  if  the  alteration  or  improvement 
is  not  produced  by  the  introduction  of  a  new  princi- 
ple for  which  the  inventor  might  obtain  a  patent,  it 
would  not  be  a  sufficient  ground  for  avoiding  the  con- 
tract." The  court  further  say :  "  It  appears  from  the 
record,  that  the  witness  Miller  has  made  application 
for  a  patent  for  the  improvements  he  has  made  upon 
and  attached  to  McCorkle's  machine.  These  improve- 
ments were  attached  to  the  machine  and  exhibited 
therewith  to  the  complainants  at  the  time  of  their 
purchase.  What  has  been  the  result  of  Miller's  ap- 
plication for  a  patent  for  them,  or  whether  he  is  en- 
titled 10  a  patent  for  them,  the  record  does  not  disclose. 
If  he  should  be  entitled  to  a  patent  for  them,  or 
should  obtain  one,  the  purchasers  of  McCorkle's  patent 
would  have  no  right  to  use  them,  and  complainants 
would  be  entitled  to  relief  upon  their  amended  bilL 
But  we  are  not  satisfied,  from  the  evidence  in  this 
record,  as  to  the  character  of  the  alleged  improvements 
made  by  Miller.  It  may  be  that  action  on  the  ap- 
plication of  Miller  has  been  had,  or  may  be  had,  which 
will  settle  the  question  upon  which  the  case  tums.^' 
We  cite   the    above    from    the    opinion,   from   which   it 
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appears  clearly,  that  the  court  held,  that  the  fact  being 
shown,  that  if  Miller's  improvements  should  not  have 
been  perfected  into  a  patent,  then  the  inquiry  was  to 
be,  as  to  whether  such  improvements  were  a  material 
change  on  the  principle  of  the  McCorkle  machine,  but 
that  if  favorable  action  had  been  or  should  be  had 
on  Miller's  application  for  a  patent,  then  the  issuance 
of  such  patent  to  Miller  for  such  improvements,  would 
be  of  itself  decisive  of  the  question  in  the  case.  We 
think  the  decree,  as  explained  by  the  light  of  the 
opinion,  can  only  fairly  mean  this,  and  does  not  mean 
that  notwithstanding  a  patent  should  be  found  to  have 
issued  to  Miller,  still  the  court  would  go  behind  the 
patent,  and  inquire  as  to  the  question  of  a  change  of 
a  principle  in  the  machine  by  Miller^  addition. .  We 
think  further,  that  this  construction  of  the  opinion  is 
the  correct  rule  of  law  on  the  question.  The  patent 
is  granted  by  a  department  of  the  Federal  Government, 
which  has  exclusive  power  over  the  subject,  by  virtue 
of  Art.  1,  sec.  8,  sub-sec.  8,  of  the  Constitution  of 
the  United  States,  providing  that  Congress  shall  have 
the  power  "To  promote  the  progress  of  science  and 
usefiil  arts,  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  of  their  respective 
writings  and  discoveries;"  and  the  action  of  the  offi- 
cers in  this  department,  in  granting  the  patent  to 
Miller  for  his  improvements,  must '  be  considered  as,  at 
least  so  far  conclusive  in  his  favor,  as  to  his  right  to 
exclusive  use  of  such  patented  improvements,  that  this 
court,  or  any  other  State  court,  would  be  bound  to 
hold,   that  he    could    not  be  held   to    the    performance 
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of  a  contract  of  purchase  of  a  right  to  use  a  machine, 
when  the  right  was  so  embarrassed,  if  not  settled  con- 
clusively against  him.  At  any  rate,  we  think  the  true 
construction  of  the  decree  of  the  court,  taken  in  con- 
nection with  the  opinion  on  which  it  was  based,  set- 
tles the  question,  that  the  obtaining  a  patent  for  thesi' 
improvements  by  Miller,  would  be  conclusive  in  favor 
of  complainants  in  the  amended  bill.  In  this  view 
of  the  case,  it  appearing  in  the  case  that  Miller  has 
obtained  a  patent  for  his  improvements,  and  these  im* 
provements  having  been  held  by  the  court  to  have 
been  attached  to  the  machine  sold,  the  fact  is  settled 
on  which,  in  the  language  of  the  opinion,  the  case 
turns,  and  the  complainants  are  entitled  to  a  decree 
in  their  favor  on  the  amended  bill.  A  decree  will 
be   drawn   here   in   conformity   to   this   opinion. 

The  costs  of  the  original  and  amended  bill  will  be 
paid  by  complainants  up  to  the  time  of  remanding  the 
case  to  the  Chancery  Court  by  this  court.  The  costs 
of  the  amended  bill,  and  subsequent  litigation,  will  be 
paid   by   defendants. 


SEPTEMBER  TERM/ 1872.  95 


Williams  v.  Williame. 


Williams  v.  Williams. 

Agescy.  Agent  cf  both  parties.  Payment.  The  complainant  put  $5,000 
in  the  hands  of  her  son,  to  be  delivered  to  son's  uncle  in  part  payment 
of  note  of  complainant  due  the  uncle  $3,000  of  this  sum  was  paid 
by  the  son  to  the  uncle,  and  by  him  credited  on  the  note.  The  re> 
maining  $2,000,  by  consent  of  the  uncle,  continued  to  be  held  by  the 
son  to  be  lent  for  the  benefit  of  the  uncle.  The  personal  representa- 
tive of  the  deceased  uncle  resists  giving  credit  for  the  $2,000  on  the 
ground  that  the  eon  did  not  follow  the  directions  of  the  uncle  in  mak- 
ing the  loan  of  the  money,  and  it  was  thereby  lost. 
Held :  The  son  was  the  agent  of  the  uncle  in  the  receipt  and  lending  of 
the  money.  The  mother  is  entitled  to  a  credit  for  the  amount.  The 
son  only  is  responsible  for  any  loss  occurring  in  consequence  of  his 
failure  to  follow  the  uncle's  directions. 


FROM    GREENE. 


Appeal  from  the  Chancery  Court  at  Greene ville, 
February   Term,   1872.       C.    H.   Smith,   Ch. 

Barton,   for  complainant. 

Ingersoll  &  McKee,   for  defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

On  the  31st  of  May,  1854,  Catharine  D.  Williams, 
the  complainant,  gave  her  obligation  to  Thos.  L.  Wil- 
liams, the  intestate  of  defendant  in  the  original  bill, 
for  the  sum  of  $6,253.61.  She  was  a  widow,  having 
a  large  estate,  and  had  been  the  wife  of  a  brother  of 
Thos.  L.  Williams.  Her  son,  Wm.  D.  Williams,  and 
a  nephew  of  Thos.  L.  Williams,  was  her  agent  for 
the  management  of   her  business,  and    as   such  collected 
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her  monies  and  paid  them  out  under  her  direction. 
In  November,  1864,  the  sum  of  $6,500  was  received 
by  her  son  for  a  place  known  as  the  Dyke  farm. 
This  money,  or  $6,000  of  it,  was  to  be  by  him  paid 
to  his  uncle,  Thos.  L.,  on  the  note  of  Catharine  D.^ 
above  referred  to.  About  the  time  the  money  was 
received,  perhaps  before,  Wm.  D.  Williams,  the  agent 
of  Catharine  D.,  'notified  his.  uncle,  who  resided  at 
Knox vi He,  that  this  was  or  would  be  in  hand,  and 
that  $5,000  of  it  was  to  be  paid  on  the  note  he  held 
against  his  mother.  Mrs.  Williams  and  her  son,  W. 
D.,  resided  in  Greene  county  at  the  time.  Thos.  L. 
Williams,  on  learning  the  $5,000  was  ready  to  be  paid 
him  on  note,  wrote  to  Wm.  D.  Williams,  among  other 
things,  saying,  "  Scott,  of  Lick  Creek,  wants  more 
money.  I  told  him  he  could  have  it  by  making  it 
absolutely  safe.  He  must  give  good  personal  security, 
as  well  as  a  lien  on  the  land  which  he  said  was  to  be 
bought  with  the  money.  I  do  not  expect  to  be  in 
East  Tennessee  much  after  my  departure  (his  purpose 
being  to  visit  Mississippi),  and  for  this  reason  what 
little  I  own  must  be  placed  in  circumstances  preclud- 
ing all  coiitingency  of  loss."  He  then  adds  that  he 
would  rather  a  man  of  the  name  of  Sneed  should 
have  the  money  (as  appears  elsewhere  in  the  record), 
because  he  deemed  him  the  most  prompt  and  reliable, 
and  that  the  interest  on  the  money  could  be  more 
certainly  realized  from  him  when  due.  He  says,  how-' 
ever,  Scott  must  have  a  portion  of  what  you  intend 
to  pay,  on  complying  with  my  terms.  On  November 
the   18th    he   writes    to   Wm.   D.    Williams    a   letter,    in 
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which  he  shows  that  he  has  received  $3,000  of  the 
money  which  had  been  sent  to  him,  and  tells  him 
his  mother's  note  has  been  credited  with  that  amount. 
He  then  says,  "I  would  prefer  Sneed  should  get  the 
money  in  your  hands,'^  that  is,  the  balance  of  $2,000^ 
and  gives  as  a  reason  that  if  Scott  gets  it  there  will 
be  more  trouble  in  collecting  the  interest  than  if  it 
is  in  the  hands  of  Sneed ;  that  Scott  was  a  trading 
man,  and  might  become  involved,  so  that  in  my  ab- 
sence the  money  might  be  lost.  He  then  adds  a 
fact  which  shows  that  Scott  had  evidently  applied  to 
him  in  person  for  this  loan.  '^  He,  Scott,  told  me 
he  intended  to  buy  a  tract  of  land,  and  wanted  a 
loan  to  help  him  pay  for  the  land,''  and  then  directs 
that  he  must  not  have  it  unless  he  will  give  personal 
security  equal  to  those  on  the  other  note,  and  also  a 
deed  of  trust,  and  tells  Wm.  D.  Williams  to  get  Bar- 
ton to  draw  the  deed  of  trust,  and  to  have  it  regis- 
tered immediately,  as  the  money  now  owned  is  my 
only  reliance;  it  must  be  secured  beyond  all  question 
against  all  further  accidents.  "The  truth  is,"  he  says, 
in  conclusion  on  this  subject,  "  that  I  would  be  glad 
to  avoid  Scott's  having  the  money,  but  he  may  have 
it  on  complying  with  the  terms  proposed,"  etc.  We 
cite  the  above  facts  as  perhaps  sufficient  at  present  to 
raise   the   question   for  our  decision. 

The  bill  of  Catharine  D.  Williams  is  filed  to  get 
the  benefit  of  the  $2,000  thus  loaned  to  Scott  as  a 
credit  on  her  note,  in  addition  to  the  $3,000  which 
had  been  endorsed  on  it  at  the  time  of  its  receipt. 
This  is  resisted   by  the   administrator  of  Thos.   L.  Wil- 
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liams^  on  the  groand  mainly  that  Wm.  D.  Williams 
did  not  comply  strictly  with  the  directions  of  Thos. 
L.  Williams^  in  loaning  the  money,  by  taking  a  deed 
of  trust,  as  well  as  personal  security,  for  the  $2,000 
loaned  to  Scott.  That  this  money  was  directed  to  be 
paid  on  the  |6,000,  obligation  of  Catharine  Williams  i^ 
clear,  and  it  is  equally  clear  that  the  whole  (5,000, 
instead  of  $3,000,  would  have  been  sent  t&  the  payee 
had  it  not  been  for  his  intervention  in  the  matter, 
and  his  taking  the  control  of  the  $2,000  loaned  to 
Scott.  It  seems  to  us  that  the  extracts  from  the 
above  letters  further  show  unmistakably  that  Thos.  Lu 
Williams  treated  this  money  as  his  own,  and  Wm.  D. 
Williams  as  his  agent  in  arranging  the  security  for 
the  loan  as  directed,  but  that  Thos.  L.  had  person- 
ally made,  or  agreed  to  make,  the  loan  of  this  iden- 
tical money  to  Scott.  He  tells  him  Scott,  of  Lick 
■Creek,  wants  more  money,  from  which,  and  another 
remark  in  the  second  letter  as  to  the  note  being  re- 
quired to  be  "  as  good  as  on  the  other  note,"  we  see 
that  he  had  loaned  Scott  money  before,  and  that 
Scott  had  applied  for  this  second  loan.  He  then, 
speaking  of  this  very  loan,  treats  this  money  as  hip 
-own,  saying  he  did  not  expect  to  be  in  East  Tennes- 
see much  after  his  departure  to  Mississippi,  and  *^foi 
this  reason  what  little  I  own  must  be  placed  in  cir- 
cumstances precluding  all  contingency  of  loss."  In 
the  next  letter  he  refers  to  this  money  as  his  own, 
saying,  "as  the  money  now  owned  is  my  only  reli- 
ance, it  must  be  secured  beyond  all  question  against 
all    further  accidents."       In    a   word,   the   whole    corre- 
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spondence  shows  a  carefol  man,  engaged  in  loaning 
his  money  in  order  to  realiase  an  income  from  it,  and 
looking  carefully  to  the  mode  in  which  it  shall  be 
secured.  If  these  facts,  with  others  equally  cogent  in 
this  record,  do  not  show  the  reception  of  this  money, 
with  the  assumption  of  the  right  to  dispose  of  it,  and. 
an  actual  disposition  of  it  by  giving  direction  to  his 
agent  as  to  form  of  security,  by  which  it  was  to  be 
made  safe  to  him,  he  having  effected  the  loan,  or 
agreed  to  make  it  himself,  we  cannot  well  see  how 
sach  a  thing  could  be  .shown.  The  simple  question 
then  is,  whether  a  creditor  who  takes  charge  of  money 
of  his  debtor,  which  money  is  proposed  as  a  payment 
on  his  debt,  assumes  to  control  it,  and  actually  loans 
it  to  a  party  of  his  own  selection,  can  claim  that 
snch  money  was  not  a  payment  on  the  debt  simply 
because  of  the  &ct  that  his  agent,  to  whom  he  had 
given  directions  as  to  the  security  to  be  taken  for  the 
loan,  fiiils  to  comply  with  those  directions.  This  ques- 
tion is  too  clear  for  argument,  and  must  be  answered 
in  the  negative.  We  might  add  to  the  above  by 
saying  that  Wm.  D.  Williams  was  not,  as  far  as  we 
can  see,  authorized  to  loan  this  money  by  Catharine 
Williams,  and  if  he  had  done  so,  it  would  probably 
have  been  in  violation  of  his  duty  to  her;  and  hav- 
ing loaned  it,,  or  rather  having  acted  as  agent  of 
Thos.  L.  in  completing  the  security  for  a  loan  which 
the  said  Thos.  L.  had  effected,  any  departure  from 
his  instructions  would  render  him  responsible,  nothing 
else  appearing,  to  his  principal  for  damages  arising 
from    his    dereliction    of   duty.       Yet    it    is    clear   that 
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the  effect  of  the  payment  of  the  money  by  Catharine 
Williams  could* in  no  wise  be  defeated  by  such  act  on 
his  part. 

Without  going  into  a  discussion  of  other  grounds 
on  which  the  same  result  would  be  reached^  this  suf- 
.fices  for  the  conclusion  that  Catharine  Williams  is  en- 
titled to  a  credit  for  the  $2,000,  to  be  entered  of 
the  date  when  Thos.  L.  Williams  directed  the  loan  of 
this  money  to   Scott. 

John  Williams  files  a  cross  bill  in  this  case  against 
Catharine  Williams  alone,  asking  a  decree  for  balance 
of  his  debt.  He  will  be  entitled  to  a  decree  for  thia 
amount,  which  may  be  ascertained  by  a  calculation 
from  the  face  of  the  papers,  or  by  reference  to  the 
clerk   if   deemed   necessary. 

This  view  of  the  case  makes  it  unnecessary  to  in- 
vestigate the  questions  that  might  arise  as  between 
Wm.  D.  Williams  and  Johnson  on  the  facts  in  the 
record,  as  neither  is  made  party  to  the  cross  bill ; 
and  the  conditional  relief  sought  in  the  original  bill 
against  Johnson  is  defeated  by  the  effect  of  this  opin- 
ion in  giving  a  credit  on  the  note  for  the  $2,000. 
A  decree  will  be  drawn  in  accordance  with  this  opin- 
ion. John  Williams,  as  administrator,  will  pay  the 
costs  of  this  and  the  court  below,  except  the  costs  of 
making  Wm.  D.  Williams,  Johnson,  and  the  other  de- 
fendants named  in  the  original  bill,  parties,  which  will 
be   paid  by   Catharine   Williams. 
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LUTTRELL  V.    FiSHER. 

1.  Pabtibs  to  Suns.    Musi  object  or  be  bound,    A  party  who  finds  out  a 

mistake  or  fraud  in  a  judicial  proceeding  before  it  is  ended,  must  take 
action  before  final  decree,  or  he  will  be  bound. 

2.  PAJtTmoN.    Concbuive.    In  the  absence  of  fraud  partition  is  conclusive 

of  the  rights  of  the  parties  to  the  suit. 


FROM    KNOX. 


Appeal  from  Special  Term  of  Chancery  Court  at 
Knoxville,   July  Term,   1872.      O.   P.   Temple,   Ch. 

Hall  &  Aiken,  for  complainants. 

Lucky,   for  minor   defendants. 

Deaderick,  J.,  delivered   the   opinion  of  the  court. 

The  bill  was  filed  the  25th  of  April,  1868,  and 
charges  that  in  1842  complainant,  Luttrell,  conveyed 
a  tract  of  land  of  one  hundred  acres  to  W.  B.  A. 
Ramsay,  trustee,  to  secure  certain  debts  due  to  Arm- 
strongs, with  power  to  sell  if  the  debts  were  not  paid 
by  the  1st  of  January,  1843.  The  debts  not  having 
been  paid,  Daniel  Fisher,  the  father  of  LuttrelPs  wife, 
in  1845  paid  them,  and  took  a  conveyance  of  the 
land  to  himself  from  the  trustee.  Luttrell  charges 
that  the  land  was  to  be  held  as  a  securitv  for  the 
debts  paid  by  Fisher,  with  liberty  to  him  to  use  tim- 
ber off  of  the  land  in  payment;  that  Fisher  did  use 
timber  during  his  life  off  of  the  land  to  the  value  of 
the  amount    paid    by   him ;    that    in    1865   said    Fisher 
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died;  leaving  complainant^s  wife  and  the  defendants^ 
his  widow  and  heirs  at  law;  that  he  left  at  his  death 
two  tracts  of  land  containing  respectively  two  hundred 
and   eighty-six   and   two   hnndred   and   thirty   acres. 

It  is  further  charged  that  about  the  20th  of  Oc- 
tober, 1866,  defendant  Wm.  Fisher,  administrator  and 
one  of  the  heirs  at  law  of  said  Daniel  Fisher,  de- 
ceased, instituted  a  suit  in  the  Chancery  Court  at 
Knoxville  in  connection  with  complainants  and  the 
other  heirs  at  law  of  said  Daniel  Fisher,  deceased, 
for  the  partition  of  the  real  estate  of  deceased  among 
his   heirs. 

It  is  charged  that  complainants  agreed  to  become 
petitioners  or  complainants  in  the  bill  for  partition  at 
the  request  of  said  Wm.  Fisher,  and  relied  upon  h\» 
integrity  and  left  the  management  of  the  case  to  him, 
believing  he  sought  only  to  partition  the  two  tract<i 
of  two  hundred  and  eighty-six  and  two  hundred  and 
thirty  acres;  nor  did  complainants  know  any  better  until 
the  commissioners  appointed  to  partition  the  land  were 
actually  engaged  in  surveying  it.  Nevertheless  the 
said  Wm.  Fisher  fraudulently  and  falsely  represented,, 
in  the  bill  filed  in  said  cause,  that  the  tract  of  land 
of  one  hundred  acres,  belonging  to  complainant,  Lnt- 
trell,  was  a  part  of  the  real  estate  of  said  Daniel 
Fisher,  deceased,  and  had  commissioners  appointed  ta 
partition  it  who  made  their  report  to  the  April  Term^ 
1867,  of  said  Chancery  Court,  whereupon  a  final  de- 
cree .  was  rendered  which  gives  to  complainants  part 
only  of  the  one  hundred  acre  tract  as  their  share  of 
the   real   estate   of   said    Daniel   Fisher,   deceased.       The- 
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bill  prays  for  an  account,  and  that  the  report  of  the 
said  commission  and  the  decree  confirming  the  same 
be  annulled,   vacated,  and   set  aside   for  general   relief. 

Wm.  Fisher,  and  most  of  the  other  defendants,  an- 
swer jointly  and  severally,  and  admit  the  execution  of 
the  deed  of  trust  payment  of  the  debts  by  Daniel 
Fisher,  and  conveyance  to  him  by  the  trustee  as  al- 
lied in  the  bill,  but  deny  that  the  said  Daniel  agreed 
to  hold  the  land  as  a  security  for  the  money,  and 
that  the  same  was  to  be  repaid  in  timber  to  be  used 
off  the  land,  but  state  that  said  Daniel  Fisher  claimed 
the  land  as  his  own,  and  paid  the  taxes  thereon  up 
to  the   time   of  his   death   in    1865. 

Respondents  admit  the  bringing  of  the  suit  for  par- 
tition of  the  real  estate  of  Daniel  Fisher,  deceased, 
and  that  complainants  in  this  case  were  also  complain* 
ants  in  that,  and  that  in  said  bill  it  was  distinctly 
alleged  that  the  tract  of  land  in  controversy  in  this 
case  belonged  to  said  Daniel  Fisher,  and  such  was  the 
judgment  of  the  court  in  said  cause,  and  they  deny 
that  any  false  or  fraudulent  representations  were  made 
to  complainants,  or  that  they  were  ignorant  of  the 
contents  of  said  bill,  and  respondent,  Wm.  Fisher,  de- 
nies that  he  had  any  thing  more  to  do  in  conducting 
the  proceedings  in  the  partition  case  than  any  of  the 
other  parties,  who  united  as  tenants  in  common  in 
the  bill  for  partition.  And  respondents  insist  that 
the  proceedings  in  said  cause  settling  the  rights  of  the 
parties  not  having  been  appealed  from,  or  in  any  way 
reversed  or  annulled,  are  conclusive,  and  are  relied 
upon   as  a  bar  to  the   relief   prayed    in    this   case. 
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Proof   has    been    taken    upon    both    sides  as  to  the 
claim   set    up  by  said    Daniel    Fisher  to   the   land^   the 
acquiescence  of   Luttrell   in   the  claim^   the   use  of  tim* 
ber  off  the   land,   the   sale   and   conveyance  of  one  acre 
of  it   by   Fisher.       But   without    determining    the   effect 
of   the   deed  of  the   trustee   to   Fisher,  we   are  of  opin- 
ion  that    the    decree   of   the   Chancellor  dismissing    the 
bill   was    correct,    upon    the    ground    that    complainants 
united   with    the   other   tenants   in   common   of   the   real 
estate  descended   from   said   Fisher,  deceased,  .in   an   ap- 
plication  for  the  partition   thereof,  and   in  that   bill   the 
title   to   the   one  hundred  acres   is  alleged    to  be   in  the 
heirs    at    law   of   said    Fisher,   deceased.       Complainants 
admit   that    they    had    knowledge   of    this   claim    in    the 
bill    and   of    the    survey   of    the   land    before   the   com- 
missioners   made   their   report,   and   of  course   before  the 
confirmation    of    said     report,   and     the    final    decree    in 
the   cm  se,  yet   they  permit   the   report  to   be   confirmed 
without    exception,    and    take    no    steps   to   question    its 
c  HTf <*tness    for  more   than   a   year  after  the   final   decree 
in    the   cause.       There   is   no  evidence  in   the   record    to 
support    the   allegations   of   fraud    and    imposition   made 
by   cninplainants   against   defendant,    Wm.    Fisher;    none 
whitever    to    show   that    he    or   others    had    any   thing 
nion^    to   do    in    the   conduct    and    management   of   the 
cause    than    complainants    themselves.       The    allegations 
in   that  bill   and   proceedings,   and    final   decree   in   that 
cause,   in    the   absence   of   proof   to   impeach   their   fair- 
ness  Mud    good    faith,   must    be   held  conclusive  as   be- 
tween  the   parties. 

Let  the  decree  of   the   Chancellor  be  affirmed. 
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BOGART    V.    McClUNG. 

1.  Bill  akd  Nonrxs.    Endorser,     Want  of  Notice,     Waiixd.    It  is  not  neo- 

esBarj  to  bind  an  endorser,  who  has  been  diechaiged  bj  want  of  no- 
tice, that  he  shoald  both  acknowledge  his  liability  and  also  promise 
to  pay.  Either  the  acknowledgment  or  promise  is  enough,  if  shown 
to  have  been  accompanied  with  knowledge  of  his  discharge  from  lia- 
bility. 

2.  Chancery  Practice.    Two  Witaese/n,    The  two  witnesses  required  to 

disprove  the  denial  in  a  sworn  answer,  need  not  be  to  the  same  specific 
fact.  If  they  prove  a  repetition  of  a  fact  at  different  times,  it  is 
enough. 

In  this  case  there  is  a  full  review  of  the  authorities.  Spurlock  v.  Union 
Bank,  4  Hum.,  336;  QoUaday  v.  Bank  of  the  Union,  2  Head,  58,  and 
other  cases,  are  cited  and  approved.  The  case  of  Ford  v.  DaJUum^  8 
Col.,  67,  is  modified. 


PROM    KNOX. 


Appeal  from  Chancery  Court  at  Knoxville,  March 
Term,  1872.  M.  L.  Hall,  J.,  acting  for  O.  P. 
Temple,   Ch.,   by  interchange. 

'  Brown  &  Hicks,   for  complainant,   said : 

1.  Bogart  was  induced  to  permit  the  form  of  the 
note  to  be  changed  by  the  false  representations  of 
McClung,  a  banker  in  whose  knowledge  and  integrity 
he  had  confidence,  that  his  interests  would  not  thereby 
be  affected.  McCIung,  however,  denies  these  facts, 
and  swears  that  the  negotiation  for  the  change  in  the 
form  of  the  note  was  conducted  by  S.  H.  Davis  & 
Co.       He,  however,  admits  that  he  desired  the  change, 
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refused  to  sign  the  renewal  note  as  principal,  and  di- 
rected S.  H.  Davis  to  have  the  change  made.  Bo- 
gart is  corroborated  on  this  point  by  the  testimony 
of  S.  H.  Davis  and  VV.  P.  Elliot,  who  composed  the 
firm  of  S.  H.  Davis  &  Co.;  and  each  of  whom 
swears  that  he  did  not  conduct  the  negotiation  with 
Bogart  for  the  change  in  the  form  of  the  note.  Bo- 
gart is  also  corroborated  by  the  testimony  of  T.  J. 
Moore.  That  Moore's  testimony  is  competent,  see  1 
Greenl.  Ev.,  sec.  110;  1  Stark.  Ev.,  351.  Bogart 
is  not  only  corroborated,  but  his  statement  is  reason- 
able that  the  man  who  desired  the  change,  and  who 
was  interested,  is  the  one  that  negotiated  for  it;  and 
that  Bogart,  after  at  first  having  refused  to  lend  his 
money  without  McClung  woiild  sign  the  first  note  a,s 
principal,  was  induced  by  the  representations  of  the 
party  who  induced  him  to  assent  to  the  change  to 
believe  that  his  interests  would  not  be  affected  by  it. 
We  say  his  testimony  as  to  these  matters  is  reasonable, 
while  McClung's  statement  is  not.  It  is  evident  that 
the  change  in  his  mind,  by  which  he  assented  to  the 
substitution  of  Davis  &  Co.  as  principals,  was  pro- 
duced by  some  one  who  had  more  influence  with  him 
than  Davis  &  Co.,  who  had  failed  when  they  bor- 
rowed the  money  to  influence  him  to  accept  them  as 
principals  in  the  note.  Who  but  McClung,  in  whose 
integrity  and  skill  in  commercial  matters  Bogart  had 
confidence,  could  have  thus  influenced  Bogart  to  change^ 
his  mind?  And  how  could  he  have  been  so  influ- 
enced, if  not  in  the  way  he  swears  it  was  actually 
done,   i,    e.,   by   assuring   him    that   while   it  would    give 
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Mcdung  recourse  od  Davis  &  Co.,  it  would  not  affect 
him?  Bogart's  statements  are  not  only  reasonable  in 
themselves,  and  corroborated  by  the  other  testimony 
ill  the  cause,  but  his  bill  and  deposition  are  consist- 
ent with  each  other.  On  the  other  hand,  McClung 
is  inconsistent  with  himself.  He  admits  in  his  an- 
swer that  he  told  Davis  to  have  8.  H.  Davis  &  Co. 
sign  the  renewal  note  as  principals.  But  in  his  depo- 
sition he  denies  having  directed  or  influenced  Davis 
to  try  to  have  the  change  in  the  form  of  the  note 
made.  In  his  answer  he  denies  knowing  that  he  was 
the  man  on  whom  Bogart  relied  for  payment,  and 
denies  knowing  that  Bogart  did  not  consider  Davis  & 
Co. '  solvent.  But  in  his  deposition  he  admits  that 
Davis  told  him  that  he  could  not  get  the  money  un- 
less he  (McClnng)  would  sign  as  principal.  In  his 
answer  he  pretends  that  he  never  made  any  kind  of 
promise  to  Bogart  to  pay  the  debt,  but  only  to  see 
that  he  was  protected— only  to  make  Davis  pay  it; 
that  Sam.  Davis  was  an  honest  man  and  would  pay 
his  just  debts,  etc. ;  and  that  if  Bogart  would  just 
hold  still,  he  would  see  that  this  debt  was  paid — hy 
Davis.  But  in  his  deposition,  he  admits  that  he 
promised  to  pay  the  debt  if  not  sued.  His  language 
is:  "Any  promise  of  payment  that  I  ever  made  was 
always  qualified  by  the  promise  to  pay  it  if  I  was 
not  sued.'' 

2.  The  endorsement  is  in  blank,  and  may  be  filled 
np  in  accordance  with  what  was  the  intention  of  the 
parties  at  the  time  the  change  in  the  form  of  the 
note    was     made.        See     Comparee    v.    Brockmcny^     11 


.  \ 
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Hum.^  238-9.  The  fact  that  McClung  was  the  prin- 
cipal in  the  first  note^  and  that  Bogart  had  no  con- 
fidence in  the  solvency  of  Davis  &  Co.,  not  even 
enough  to  accept  the  original  note  without  the  name 
of  McClung  as  principal,  shows  that  in  agreeing  that, 
for  the  accommodation  of  McClung,  the  name  of  S. 
N.  Davis  &  Co;  should  be  substituted  as  principal, 
so  as  to  give  him  recourse  on  them  in  case  he  had 
the  debt  to  pay,  it  was  not  the  intention  of  the  par^ 
ties  that  McClung  should  be  released  from  his  liabil- 
ity to  ''stand''  for  the  debt,  or  that  any  steps  should 
have   to   be   taken   to   fix   his   liability. 

3.  A  moral  obligation  will  support  a  promise 
where  there  was  originally  a  legal  one  which  was  'en- 
forcible  at  law  but  for  some  rule  of  law:  Parker  v. 
Oowan  &  Dickinson^  1  Heis.,  522.  So  a  party  may- 
waive  rules  of  law  introduced  for  his  own  benefit  and 
protection.  See  Chitty  on  Contracts,  47,  48;  Dur-- 
ham  V.  Price,  5  Yerg.,  300,  301 ;  Martin  v.  Ewing, 
2  Hum.,  336,  338.  In  this  case  Bogart  and  Captain 
Jaques  both  testify  to  an  absolute  promise  by  McClung 
after  the  failure  to  make  demand  and  give  notice. 
Also,  McClung's  own  witness  and  principal — S.  H. 
Davis — testifies  that  McClung  told  him  that  he  had 
placed  himself  under  such  obligations  to  pay  the  claim 
that  he  could  not  go  back  on  it.  These  promises 
are  binding  on  McClung,  not  only  on  account  of  his 
original  legal  liability,  which  was  changed  into  that 
of  an  endorser,  but  because  he  thereby  waived  the 
rule  of  law  which  released  him  on  account  of  Bo- 
gart's   failure   to   make   demand   and   give   notice,   if  in- 
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deed  he  was  released  by  snch  failure^  which^  for  rea- 
sons hereinbefore  stated^   we  think   he   was  not. 

4.  According  to  McClung^s  own  statement^  he  ought 
not  to  be  released;  for,  in  the  first  place,  he  admits 
diat  he  directed  Davis  to  have  the  change  made  in 
the  form  of  the  note.  As  the  change  was  made  for 
his  benefit  and  by  his  direction,  Davis  was  his  agent 
in  the  matter,  even  if  it  should  be  believed  that  Da- 
yis  is  the  man  who  negotiated  for  the  change.  But 
the  proof  is  overwhelming  that  McClung  did  it  in 
person,  and  that  he  misrepresented  the  effect  of  it  to 
Bogart,  which  is  a  very  different  thing  from  simply 
availing  himself  of  his  superior  knowledge  without 
misrepresentation.  And,  in  the  second  place,  McCIung 
admits  that  he  promised  to  pay  if  not  sued.  Such 
a  condition    annexed    to    the    promise  would    be    void. 

The  courts  are  open  to  enforce  promises  founded 
oil  a  sufficient  consideration,  and  a  party  who  prom- 
ises to  pay,  has  no  right  to  annex  any  such  condi- 
tion to  it,  or  penalty  to  the  seeking  redress  in  the 
courts  for  a  failure  to  perform  the  promise.  Bogart 
waited  a  reasonable  time  on  him  to  perform  his  prom- 
ise—longer than  the  credit  (60  days)    originally  given. 

Webb  &  Taylok,   for  defendant,  said: 

A  subsequent  promise  by  a  discharged  endorser 
must  be  a  distinct  promise,  and  must  be  established 
by  clear  and  distinct  proof:  1  Parsons  on  Notes  and 
Bills,  596. 

A  discharged  endorser  not  bound  by  a  conditional 
pvomise,  unless  the  conditional   promise  is  accepted  and 
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the  condition  performed ;  and  the  promise  must  show 
that  he  has  performed  the  condition :  1  Parsons  on 
N.   and    B.,   690^   note   (p),   and   authorities  cited. 

In  order  to  revive  liability  of  discharged  endorser, 
three  things  must  concur^  to-wit:  1.  An  acknowledge- 
ment of  liability.  2.  A  promise  to  pay  the  debt. 
3.  The  promise  must  be  made  with  a  full  knowledge 
on  the  part  of  the  endorser  that  he  is  discharged. 
Ford  V.  Dallam,  3  Col.,  71,  and  cases  cited;  GoUa- 
day  V.  Bank  of  the  Union,  2  Head,  64;  Spurlock  v>. 
Union  Bank,   4   Hum.,   336. 

Deaderick,  J.,  delivered   the   opinion  of  the   court. 

Complainant  filed  his  bill  in  the  Chancery  Court 
at  Knoxville,  setting  forth  that  he  holds  a  note  on 
Samuel  H.  Davis  and  W.  P.  Elliott,  partners  under 
the  firm  name  of  Samuel  H.  Davis  &  Co.,  executed 
by  said  firm  on  the  12th  of  March,  1870,  paya'ble  to 
the  order  of  R.  M.  McClung,  sixty  days  after  date, 
and   by   him   endorsed   at   the   date   of  its  execution. 

It  is  alleged  in  the  bill  that  this  note  was  given 
in  a  renewal  of  a  note  for  same  amount,  for  loaned 
money,  executed  by  said  McClung  and  endorsed  by 
said  Samuel  H.  Davis  &  Co. ;  that  the  substitution 
of  Davis  &  Co.  as  payors  in  the  note  sued  on,  for 
McClung,  was  made  at  his  instance,  for  the  purpose 
of  giving  him  recourse  on  Davis  A  Co.  if  he  should 
have  the  note  to  pay,  and  would  not,  as  stated  by 
McClung,   change   his   liability. 

It  is  further  alleged  in  the  bill,  that  shortly  be- 
fore   said    last    mentioned    note    fell    due,     respondent 
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McCIang^  asked  complainant  if  Davis  &  Co.  had  made 
any  move  towards  paying  the  note,  and  on  being  in* 
formed  that  they  had  not,  replied  that  he  would  stand 
good  for  the   claim. 

These  allegations  are  denied  in  the  answer  of  Mc* 
Clang,   and   are   not  sustained   by   the   proof. 

Davis  &  Elliott  failed  to  answer,  and  judgments 
pro  confesso  are   regularly   entered   against   them. 

The  bill  further  alleges,  that  about  the  13th  of 
Jane,  1870,  Davis  &  Co.  became  utterly  and  publicly 
iDsolvent,  and  soon  thereafler  complainant  met  Mc- 
Clung  and  asked  him  if  Davis  &  Co.  had  secured 
him  on  account  of  his  said  liability,  to  which  he  re* 
plied  that  "he  knew  Davis  would  not  let  him  suffer, 
and  that  complainant  could  not  be  affected  by  the 
action  of  Davis  &  Co.  in  the  matter,  as  he  (McCIung) 
would  certainly  stand  good  for  its  payment";  that 
soon  after  this  he  received  a  message  by  a  friend 
from  McClung,  saying  he  might,  feel  easy  about  the 
claim  as  he,  McClung,  would  certainly  pay  it.  But 
since  that,  on  his  application  to  McClung  to  pay  it 
or  execute  his  note  for  the  claim,  he  has  refused,  and 
claims  that  he  is  not  legally  bound  to  pay  the  same 
for  want  of  demand  and  notice.  Complainant  prays 
for  a   decree   for  the   amount   of  the   note,   etc. 

Respondent  McClung  submits  to  the  jurisdiction  of 
the  Chancery  Court,  and  answers,  admitting  the  exe- 
cution of  the  note  by  Davis  &  Co.  and  his  endorse- 
ment thereof,  but  denies  that  he  ever  had  any  con- 
versation with  'Complainant  about  the  renewal  of  the 
original   note,   and   denies   that    he   agreed   to   be   bound 
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upon  the  new  note  otherwise  than  as  endorser;  that 
he  received  none  of  the  proceeds  of  said  notes;  that 
he  well  understood  the  extent  of  his  liability  as  en- 
dorser^ and  claims  that  he  is  not  liable  to  pay  said 
note  for  want  of  demand  and  notice  of  protest.  He 
denies  that,  shortly  before  the  maturity  of  the  note 
sued  on,  he  said  ''  he  would  stand  good  for  the  claim,'' 
but  admits  that  he  told  complainant  that  he  would 
"stand  again"  for  Davis  &  Co.,  in  answer  to  com- 
plainant's question, — meaning  that  he  would  endorse 
for  them  again  if  the  note  was  not  paid  at  maturity; 
that  he  did  not  know,  until  after  the  failure  of  David 
&  Co.,  that  the  note  was  not  paid.  Respondent 
states  that  soon  after  the  &ilure  of  Davis  '&  Co., 
which  occurred  about  the  13th  June,  1870,  complain- 
ant met  him  and  asked  him  about  said  claim,  but 
denies  that  he  stated  to  complainant  that  he  would 
not  be  affected  by  the  failure  of  Davis  &  Co.,  and 
that  he,  respondent,  would  certainly  stand  good  for 
the  payment  of  the  claim.  Respondent  states  that  he 
told  complainant,  on  the  occasion  referred  to,  that  he 
would  see  that  complainant  lost  nothing,  provided  he 
would  not  sue  or  otherwise  annoy  respondent,  and  that 
he  (respondent)  was  not  liable  for  the  claim  because 
of  complainant's  failure  to  give  him  notice  of  the 
non-payment;  and  he  further  sent  complainant  word, 
and  told  him  in  person,  that  he  would  see  the  claim 
paid   provided   he  would   let   him   alone   about   it. 

The  foregoing  present  the  substantial  issues  made 
by   the   bill   and    answer,  both   of  which   are   sworn   to. 

The    bill    in    this    case    being    one   which    the   law 
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does  not  require  the  complainant  to  swear  to,  and  the 
defendant  being  required  to  answer  its  allegations  on 
oath,  the  familiar  principle  applies,  that,  to  authorize 
a  decree  for  complainant,  the  bill  must  be  supported 
by  two  witnesses,  or  by  one  witness  and  corroborating 
circumstances. 

The  liability  of  respondent  as  an  endorser  could 
only  be  fixed  by  demand  and  protest  of  the  note  and 
notice  of  non-payment.  This  is  a  rule  of  law  estab- 
lished for  the  benefit  of  endorsers,  and  must  be  com- 
plied with  to  fix  their  liability,  unless  it  has  been 
distinctly   and   understand! ngly   waived. 

In  1  Parsons  on  N.  and  B.,  top  p.  595,  it  is 
said,  "although  there  is  great  fluctuation  and  uncer* 
tainty  in  the  cases  connected  with  this  subject,  yet 
the  general  principle  seems  now  to  be  settled,  in  this 
country  at  least,  and  the  earlier  decisions  in  England, 
that  where  no  demand  has  been  made  or  notice  given^ 
a  promise  to  pay,  after  maturity,  made  with  full 
knowledge  of  laches,  is  binding  on  the  party  promis- 
ing, and  removes  entirely  the  effect  of  any  negligence 
in   making   the   demand   or   in   giving   the   notice." 

There  should,  however,  be  clear  and  distinct  evi- 
dence  of  the   promise. 

When    the    endorser    of  a   note    said    to    plaintiff's 

agent    that    "in   a   few    days    he   would    see   the    agent 

and    arrange    the    note'';      when     the     endorser     said^ 

"when   he   returned   he   would    set   matters   to    rights'*; 

and   "an   acknowledgment   of  the   debt,  with   a   promise 

to  send   funds  to   take  up  a   bill,"   and    "a   request   for 

delay  and   promise   to    pay   in   a   few   days,"   are    cases, 
8 
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with  others  given  by  the  learned  author,  in  which 
the  promise   was   sufficiently   made  out.       J6.,   596-7. 

So  also  in  Edwards  on  Bills  and  Notes^  p.  611, 
it  is  stated  "that  on  proof  of  a  promise  to  pay  by 
an  endorser,  with  knowledge  that  he  was  not  liable 
on  the  bill,  the  holder  may  recover, — not  upon  the 
ground  that  the  endorser  is  bound  by  the  promise  as 
a  matter  of  contract,  for  it  wants  consideration,  but 
on  the  ground  that  a  promise  amounts  to  a  waiver 
of  the  objection  that  the  proper  steps  have  not  been 
taken   to   charge   the    endorser." 

If,  after  the  dishonor  of  a  bill,  the  drawer  dis- 
tinctly promises  to  pay,  that  is  evidence  from  which 
it  may  be  inferred  he  has  received  notice  of  the  dis- 
honor,     lb,,   612   top,   652   marg. 

Admitted  laches  can  only  be  waived  by  an  une- 
quivocal and  direct  promise  to  pay,  made  with  full 
knowledge  of  the  facts  and  circumstances,  or  by  con- 
duct and  language  which  are  equivalent  to  a  direct 
promise.       J6.,   614. 

In  5  Yerg.,  300,  the  court  charged  the  jury,  "if 
the  endorser  had  promised  to  pay  the  noJ:e  with 
knowledge  that  no  demand  was  made  of  maker  and 
no  notice  given  to  the  endorser,  they  should  find  for 
the   plaintiff." 

This  court  held  the  charge  correct,  saying  "the 
express  promise  to  'pay  is  sufficient  to  dispense  with 
proof  of  notice." 

In  2  Hum.,  561,  Judge  Turley  says:  "The  law 
is,  that  a  neglect  to  give  notice  of  the  non-payment 
of  a   bill   or    note    may   be   waived    by   the   person   en- 
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titled  to  take  advantage  of  it;  that  the  payment  of 
a  part,  or  promise  to  pay,  or  anything  equivalent 
thereto,  made  by  a  person  after  a  knowledge  of  the 
laches,  amounts  to  a  waiver  of  the  consequence  and 
admits  the  right  of  action.  The  effect  of  the  promise 
to  pay  has  been  held  to  be  not  merely  a  waiver  of 
the  right  to  object  to  the  laches,  but  to  be  an  ad- 
mission that  the  bill  or  note  had  been  regularly  pre-* 
sented  and  dishonored,  and  that  due  notice  had  been 
given/'       CSting  Chitty   on   Bills,   533. 

The  learned  judge  then  concludes  by  declaring: 
^'If  a  man,  as  drawer  or  endorser  of  a  note  or  bill 
of  exchange,  with  the  knowledge  that  proper  steps 
have  not  been  taken  to  charge  him,  promise  to  pay, 
he  is  bound  thereby,  and  may  be  declared  against  as 
a  drawer  or  endorser,  whose  liability  has  been  legally 
fixed,  because  the  promise  is  held  to  be  an  admission 
that  the  requisites  of  the  law  have  been  complied 
with,  which  he  will  not  be  permitted  afterwards  to 
controvert.  But  if  he  promise  to  pay  without  a 
knowledge  of  the  facts  which  discharge  him,  he  is  not 
bound   thereby,   and   may   make  his   defense.^' 

In  the  case  of  Spurlock  v.  The  Union  Banky  4 
Hum.,  336,  Spurlock  was  sued  as  an  endorser  of  a 
bill  which  was  dishonored,  but  of  which  he  had  no 
notice.  He  paid  $140  on  the  bill,  and  admitted  his 
liability    to   pay   it. 

Judge  Turley  says  the  law  is  well  settled  by  our 
courts  and  by  foreign  courts:  "Let  it  suffice  that  it 
is  held  that  if  an  endorser,  with  full  and  complete 
knowledge   of   his   discharge,   promise    to    pay,   he   shall 
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be  held  to  his  promise.  But  this  shall  not  be  done 
if  the  promise  be  made  under  a  mistake  or  misappre* 
hension  of  the  facts,  or  as  to  the  law  of  his  liability 
upon  them.''  No  express  promise  to  pay  is  proved, 
nor  does  it  appear  that  Spurlook  had  knowledge  that 
he  was  not  liable  on  the  bill.  For  this  latter  reason 
the  judgment   against  Spurlock   was   reversed. 

This  case  does  not  hold  that  an  acknowledgment 
of  the  liability  and  promise  to  pay,  with  knowledge 
of  discharge,  are  necessary,  but  distinctly  reaffirms  the 
doctrine  of  former  cases, — that  the  promise  alone,  with 
knowledge,  etc.,  operates  as  a  waiver.  But  the  ac- 
knowledgment is  treated  in  the  opinion  as  equivalent 
to   the   promise  to   pay. 

The  cases  in  Tennessee  may  be  thus  far  consid- 
ered as  uniform  in  holding  that  a  promise  to  pay, 
with  full  knowledge  of  his  discharge,  will  bind  an 
endorser,  not  upon  the  ground  that  the  promise  is  a 
new  contract  based  upon  the  old  consideration,  but 
because  the  promise  is  held  to  be  an  admission  that 
the  bill  or  note  had  been  regularly  presented  and  dis- 
honored, and  that  due  notice  thereof  had  been  given. 
Other  authorities  hold  the  promise  binding  on  the 
ground  that  the  original  debt  is  a  sufficient  considera- 
tion to  sustain  it:  3  Kent,  113,  note  a.  Nor  is  it 
intimated  in  any  of  the  cases  which  have  been  herein 
before  cited  of  our  own  courts,  nor  in  Parsons  or 
Edwards  on  Bills  and  Notes,  that  in  addition  to  the 
promise  of  the  endorser  there  should  be  proof  of  an 
express  admission  of  liability  on  the  bill,  in  order  to 
hold   the  endorser  liable. 
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Tlie  question  again  came  before  this  court  in  a 
istiae  reported  in  2  Head^  68,  of  The  Union  Bank  v. 
OoUaday,  Cheatham  &  Co.,  as  drawers  of  a  bill  of 
exchange.  The  defense  was,  failure  of  notice  of  de- 
mand and  refusal  to  pay.  One  of  the  firm  wrote  a 
letter  to  the  bank,  acknowledging  their  indebtedness 
and  promising  to  pay.  The  court  charged  the  jury, 
that  if  they  believed  the  letter  applied  to  the  debt 
saed  on,  it  would  be  a  waiver  of  notice,  and  a  prom- 
ise to  pay  the  debt  notwithstanding  there  had  been 
no  notice;  that,  although  the  letter  specified  no  par- 
ticular debt  as  being  due  from  defendants  to  plaintiff, 
in  the  absence  of  proof  of  the  existence  of  any  other 
debt,  it  might  be  presumed  to  apply  to  this  debt. 
Judge  Caruthers,  in  delivering  the  opinion  of  this 
court,  said  that  the  charge  of  the  Circuit  Judge  was 
"right  throughout,  with  the  exception  of  the  important 
qualification  that  an  acknowledgment  of  the  debt  and 
promise  to  pay  it,  in  order  to  amount  to  a  waiver 
of  demand  or  notice,  must  be  made  with  a  knowledge 
of  his  discharge  at  the  time.^^  Citing  Ad.  on  Con., 
998;  3  Kent,  113;  4  Hum.,  336.  And  adds  that 
the  full  knowledge  of  his  discharge  is  indispensable 
to  the   binding   effect  of  such   a   promise. 

It  has  already  been  shown  that  the  case  in  4 
Hum.  does  not  require  that  there  should  be  a  prom- 
ise and  acknowledgment  both.  On  the  contrary,  in 
that  case  there  was  no  proof  of  a  promise  to  pay, 
but  proof  of  an  admission  or  acknowledgment  of  his 
liability,  which  the  learned  judge  delivering  the  opin- 
ion   assumes    to    be,    and    treats    as    equivalent    to,    a 
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promise  to  pay.  Judge  Turley  had  previously  held 
that  a  payment  of  part^  or  promise  to  pay,  or  any- 
diing  equivalent  thereto,  after  knowledge  of  laches,, 
amounts   to   a   waiver.       2   Hum.,    561. 

Nor  does  the  authority  in  3  Kent,  113,  support 
the  proposition  that  both  the  acknowledgment  of  lia-> 
bility  and  promise  to  pay,  with  knowledge,  etc.,  are 
necessary  to  constitute  a  waiver;  but  states  that  the 
promise  to  pay,  with  knowledge  of  discharge,  will 
bind   the   party   making   the   admiasion. 

While,  therefore,  in  the  case  in  2  Head  there  was. 
both  an  acknowledgment  and  promise,  it  is  not  held 
that  both  are  necessary,  there  being  no  question  made 
upon  such  necessity,  but  the  point  in  judgment  was 
that  the  court  had  omitted  to  say,  ^'if  the  defendant 
had  full  knowledge  of  his  discharge,^'  and  for  this 
omission  the  case  was  reversed ;  and  the  authoritied 
cited  by  the  learned  judge  do  not  warrant  the  con- 
struction sought  to  be  placed  upon  his  opinion.  It 
does  not  hold,  and  did  not  intend  to  adjudicate,  that 
both  acknowledgment  of  liability  and  promise  to  pay 
were   necessary   to   constitute   a   waiver. 

In  the  case  of  Ford  v.  Dallam,  3  Col.,  67,  the 
Circuit  Judge  had  charged  the  jury  that  they  might 
infer  "from  a  subsequent  promise  to  pay,  or  from  a 
subsequent  acknowledgment  of  liability,  or  from  other 
circumstances,  that  defendant  had  due  notice'^;  and 
the  court  refused  to  instruct  the  jury,  as  requested  by 
defendant,  that  to  constitute  a  waiver  of  notice  three 
things  were  necessary — first,  an  acknowledgment  of 
liability;     second,   a    promise    to    pay   the   debt;     third. 
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it  must  be  shown  such  promise  was  made  with  a 
koowledge  by  endorser  that  he  was  discharged.  Hi» 
Honor  Judge  Shackelford^  in  delivering  the  opinion 
of  the  court,  said:  "This  court  held  in  4  Hum.,  336,. 
that  there  must  be  an  acknowledgment  of  the  debt 
and  a  promise  to  pay  it  by  the  drawer  or  endorser, 
to  amount  to  a  waiver  of  notice,  and  it  must  be 
made  with  a  knowledge  of  his  discharge  at  the  time. 
The  principle  was  again  a£Srmed  in  2  Head,  64,  and 
is  sustained   in    12   Wheat,    183." 

We  have  already  shown  that  the  cases  in  4  Hum» 
and  2  Head  do  not  sustain  the  proposition  of  the 
concurrence  of  an  acknowledgment  of  liability  and  a 
promise  to  pay;  while  in  the  case  in  12  Wheat,  it 
is  declared  that  'Mt  is  well  settled  as  a  principle  of 
the  law  merchant  that  an  unconditional  promise  by 
the  drawer  or  endorser  of  a  bill  to  pay  it,  after  full 
knowledge  of  all  the  circumstances  necessary  to  ap- 
prise him  of  his  discharge  from  his  responsibility  by 
the  laches  of  the  holder,  amounts  to  a  waiver  and 
dispenses   with   proof  of  demand,"   etc. 

Although  the  learned  judge,  in  the  case  in  3  Col.^ 
said  that  the  circuit  judge  erred  in  refusing  the  in- 
structions asked  by  defendant's  counsel,  yet  it  is  ob- 
vious from  the  opinion,  and  from  the  authorities  cited^ 
that'  the  failure  to  show  that  the  drawer  had  knowl- 
edge of  his  discharge  when  he  made  the  promise,  was 
the  chief  ground  upon  which  the  judgment  was  prop- 
erly reversed. 

Upon  a  careful  review  of  the  cases,  we  are  of 
opinion   that  the   sound   and   safe   rule    has  been   stated 
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in  the  cases  in  2  and  4  Hum.,  and  that  it  is  not 
necessary  that  a  formal  acknowledgment  of  liability 
should  be  superadded  to  the  promise  to  pay,  to  con- 
stitute a  waiver  of  notice,  when  the  proof  shows  full 
knowledge  of  discharge  at  the  time  the  promise  or 
acknowledgment   is   made   by   the   drawer   or  endorser. 

The  next  inquiry  is,  whether  there  has  been  such 
promise  or  acknowledgment  by  defendant  McClung  as 
to   charge   him    with    the   debt   sued    on. 

That  he  knew  he  was  discharged  of  liability  on 
the   note,   there   can    be   no   doubt. 

Newton  Bogart,  the  complainant,  is  examined  as  a 
witness,  and,  amongst  other  things,  states  that  a  few 
days  after  the  failure  of  Davis  &  Co.  he  met  Mc- 
Clung, who  said  to  him  that  his  interest  could  not 
be  affected  by  Davis  &  Co.'s  action,  as  he  (McClung) 
was  bound  to  him  (Bogart)  for  the  note,  and  he 
would  certainly  pay  it.  McClung  also  stated  that  he 
would  take  no  advantage  of  the  failure  to  give  notice 
of  non-payment   by    Davis   &   Co. 

Joseph  Jaques  was  also  examined  as  a  witness,  and 
stated  that  shortly  after  the  failure  of  Davis  &  Co. 
he  met  McClung,  and  had  a  conversation  with  him 
about  the  debt  spoken  of.  McClung  told  him  to  say 
to  Bogart  that  he  would  pay  the  debt,  to  make  him- 
self perfectly  easy  about  it,  that  he  would  pay  it, 
and   all   he   asked   of  him   was  to   hold   still. 

Here  we  have  the  testimony  of  two  witnesses  to 
the  promise  of  McClung  to  pay  the  debt.  We  do 
not  think  that  the  remark  of  McClung,  that  all  he 
flaked    was   tiiat    Bogart    should    hold    still,    was   a  con- 
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dition  upon  the  performance  of  which  McCIung  agreed 
to  pay  the  debt.  Nor  do  we  think  that  it  is  essen- 
tia] that  two  witnesses  should  testify  to  the  same  con- 
venation;  but  it  is  enough  to  satisfy  the  rule  of 
chancery  that  the  testimony  of  two  witnesses  is  re- 
quired to  overturn  the  denial  of  the  answer,  that  two 
witnesses  should  testify  to  a  fact  or  facts  to  be  estab- 
lished, whether  their  knowledge  of  such  fact  or  facts 
be  acquired   at   the   same   time   or   at   different   times. 

The  fact  to  be  established  in  this  case  is  the 
promise  to  pay,  and  this  fact  is  testified  to  by  two 
witnesses,  and,  without  the  aid  of  other  testimony  in 
the  cause,  is,  under  well  established  principles,  suffi- 
cient to   overturn   the   denial   in   the   answer. 

The  result  is,  that  the  decree  of  the  Chancellor 
will  be  affirmed. 
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Burns  v.  Haggard. 

Forcible  Entby  amd  Detainer.  Appeal  in  Forma  JPtivpens.  In  the 
action  of  forcible  or  unlawful  detainer,  where  there  w  judgment  and 
writ  of  possession  executed,  defendant  may  appeal  in  forma  pauperis. 


FROM    ROANE. 


Writ  of  error  to  Circuit  Court  of  Roane  county, 
April  Term,   1872.       E.  T.  Hall,  J. 

Staley  &  Neal,   for   plaintiffs   in   error,   said: 

Haggard  brought  an  action  of  detainer  before  three 
justices  of  the  peace,  to  recover  possession  of  a  tract 
of  land  in  Roane  county.  He  obtained  judgment 
against  plaintiffs  in  error,  and  they  having  prayed  an 
appeal,  he  procured  a  writ  of  possession  under  the  Act 
of  the  9th  February,  1870,  (Shankland,  124),  and  dis- 
possessed them.  The  defendants  below  not  being  able 
to  give  security,  availed  themselves  of  the  law  pro- 
vided for  poor  persons.  When  the  case  was  brought 
into  the  Circuit  Court,  the  defendant  in  error  moved 
to  dismiss  the  appeal,  because  no  appeal-bond  had  been 
given.  The  Circuit  Judge  sustained  the  motion,  dis- 
missed the  appeal,  and  the  cause  is  here  by  writ  of 
error. 

The  question  is,  had  the  plaintiffs  in  error  a  right 
to  appeal  from  the  judgment  of  the  justices  of  the 
peace   to   the   Circuit   Court,  under   the   pauper   law? 

It   is   very   clear   they    could    not   have   so   appealed. 
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before  the  Act  of  the  9th  February,  1870,  eh.  64: 
''Foi  the  tenant  pertinaciously  held  on  to  the  posses- 
sion through  a  long  course  of  litigation  and  in  the 
end,  whatever  the  result  of  the  suU^  he  was  a  clear 
gainer  of  the  rents  and  profits  of  the  premises,  and 
the  landlord  frequently  had  no  indemnity."  Norton  v. 
WhiUsidea,   5   Hum.,   381-2. 

This  was  the  construction  placed  on  the  Act  of  the 
4th  of  February,  1842,  ch.  86.  (Nicholson's  Supple- 
ment.) This  Act  has  been  carried  into  the  Code  at 
section   3341. 

The  reason  then  why  the  defendant  could  not  ap- 
peal under  the  pauper  law  was,  because  he  held  on 
to  the  premises  through  a  long  course  of  litigation, 
and  the  landlord,  if  he  recovered,  was  deprived  of  the 
rents  and  profits.  But  now,  under  the  Act  of  the 
9th  February,  1870,  the  tenant  cannot  hold  on  to  the 
premises,  but  may  be  dispossessed  at  once,  and  cannot 
deprive  the  landlord  of  the  rents  and  profits.  The 
reason  of  the  law   having  ceased,  the   law   itself  ceases. 

The  Act  of  1842  and  the  Code  require  the  defend- 
ant on  appeal  to  give  bond  in  double  the  value  of 
one  year's  rent  of  the   premises.      Code,   3362. 

It  would  be  monstrous  to  turn  the  defendant  ont 
of  possession  and  then  require  him  to  give  bond  for 
the  rents. 

Plaintiffs  in  error  insist  that  as  the  defendant  in 
error  has  possession  of  the  land,  they  can  appeal  as 
to  the  costs  under  the  pauper  law.  They  had  pos- 
sesBion  of  the  land  in  controversy  for  years,  and  they 
ask  that  their  case   may    be   re-tried. 
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Childress,   for  defendant  in   error,   insisted: 

The  defendants  in  the  court  below  were  entitled  to 
an  appeal  in  no  case,  unless  they  give  bonds  as  in 
other   cases   of  certiorari.      See   sec.   3360   of  Code. 

The  defendants  below  must  give  bond  and  security 
to  the  party  adjudged  to  be  entitled  to  possession  in 
double  the  amount  of  the  value  of  the  rent  of  land, 
before  they  can  either  certiorari  or  appeal  from  the 
judgment  so  rendered  against  them  for  the  possession 
of  the   premises.      See   Code,   sec.   3363. 

The  defendant  in  error  insists  that  no  appeal  is 
allowable  in  this  class  of  cases,  unless  the  party  taking 
the  appeal  gives  bond  and  security  in  double  the  valae 
of  the  rents  and  costs;  consequently  there  is  no  error 
in   the   record   in   this   case.      See    10   Yer.,   516. 

TuRNEY,   J.,   delivered   the   opinion   of  the  court. 

The  Act  of  1869-70,  ch.  64,  is  a  modification  of 
sections  of  the  Code  3360  to  3363  inclusive,  so  thafc 
when  in  an  action  of  forcible  entry  and  detainer,  or 
of  forcible  detainer,  there  is  judgment  for  the  plaintiff 
and  writ  of  possession  executed,  the  defendant  is  en- 
titled to  an  appeal,  on  taking  the  oath  prescribed  for 
poor  persons. 

The  policy  of  the  older  law  was  to  secure  to  tiie 
plaintiff,  should  he  be  successful,  rents  and  profits  dur- 
ing the  time  he  was  kept  out  of  possession  pending 
the  appeal. 

The  change  of  the  law  authorizing  a  writ  of  pos- 
session,  as  in   the  late  act,   is  smply  a  substitution   of 
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one    security   for    another;    that  is^  the   land    itself    in 
lieii  of  a   bond   for  rents  and   profits. 

Severse  the  judgment  and   remand   the  cause. 


Darling  v.  Lewis. 

L  Wail  Agency  not  Revoked,  A  purchase  of  land  at  execution  sale  be- 
ing made  in  the  name  of  H.  C,  agent  of  plaintiffs^  in  186  ,  and  the 
redemption  money  paid  to  him  in  February,  1862,  the  plaintiffs  being 
reiddentB  and  citizens  of  Indiana.  Held:  The  war  did  not  revoke 
the  agency. 

1  Debd.  Ward  "Agen^*  de&sriptwe  of  the  person  timjdy.  The  title  by  the 
purchase  vested  in  H.  C.  and  not  in  the  plaintiffs,  the  word  ''agent'' 
being  a  mere  description  of  the  person.  H.  C,  therefore,  was  the 
proper  person  from  whom  to  redeem. 


FROM  KNOX. 


Appeal    from   Chancery   Court   at   Knoxville,   March 
Tenn,  1872.      O.  P.  Temple,  Ch. 

Washburne  &  Prosser,  for  complainants,  said: 
The  original  bill   alleges  that  on  the  22d  of  Octo- 
ber, 1859,   complainants   recovered   seven  separate  judg- 
ments before   a  justice  of   the   peace,   upon  which  exe- 
cutions issued,   and   was  levied  upon  the   lands  of    de- 
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fendant.  That  said  lands  were  condemned,  sold  by 
the  sheriflT,  and  purchased  for  complainants  by  one 
Henry  Chiles  in  satisfaction  of  their  judgments.  That 
afterwards,  on  the  17th  February,  1862,  and  during 
the  war,  the  said  Lewis  attempted  to  redeem  said 
lands,  by  paying  to  the  said  Chiles  a  certain  amount 
in    Confederate   notes. 

The  bill  prays  that  the  pretended  redemption  be 
set  aside  and  the  cloud  removed  from  the  title  of 
complainants. 

Afterwards,  an  amended  bill  was  filed,  alleging  the 
foregoing  facts,  and  also,  that  the  said  Chiles  had  no 
authority  to  receive  the  redemption  money;  nor,  if 
such  authority  could  be  implied,  had  he  any  authority 
to  receive  anything  but  gold  and  silver.  Both  bills 
allege  that  complainants  never  ratified  the  transaction, 
nor   received   any   part   of  the   money. 

The  answers  to  both  the  original  and  amended  bills 
admit  the  judgments,  the  levy  and  sale,  and  purchase 
by  Chiles  for  complainants,  but  insist  that  the  redemp- 
tion was  legal;  that  the  payment  to  Chiles  was  made 
in   bank   notes,   and    willingly   received   by   him. 

The  weight  of  proof  is,  that  the  land  was  attempted 
to  be  redeemed  by  the  defendant,  and  that  the  whole 
amount,  or  the  larger  portion  of  it,  was  paid  in  bank 
notes,   and   that   it   was   in   the   spring  of  1862. 

It  is  not  denied  that  the  complainants  were  at  the 
time  all  citizens  of  Indiana,  a  State  loyal  to  the  Grov- 
ernment  of  the  United  States.  The  court  will  take 
judicial  notice,  that  in  February,  1862,  the  war  wns 
flagrant  in   East  Tennessee. 
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• 

1.  The  Chancellor  erred  in  declaring  the  levy  and 
gale  void  for  uncertainty.  Such  a  position  is  not  as- 
sumed in  the  answers;  but^  on  the  contrary^  the  va- 
lidity of  the  same  is  tacitly  conceded.  But  as  the 
complainants  have  not  appealed^  it  is  presumed  that 
they  can   take   no   advantage   of  this   error. 

2.  The  sale  being  declared  void,  and  the  satisfaction 
of  the  judgments  by  said  sale  being  set  aside,  was  the 
Chancellor  right  in  rendering  a  decree  against  the  de- 
fendant  for   the   amount  of  the  judgments  and   interest? 

To  answer  this  question,  we  must  inquire  into  the 
eC^t  of  the  delivery  to  Chiles  of  the  bank  notes,  in 
February,  1862.  If  not  a  redemption  of  the  land, 
was  the   payment  a   satisfaction   of  the   judgments? 

1.  A  state  of  war  existed.  The .  complainants  were 
citizens  of  Indiana,  and  the  defendant  a  citizen  of  Ten- 
nes»ee.  They  were  enemies  to  each  other  in  law,  and 
the  complainants  were  alien  enemies.  It  was  unlawfiil 
for  them  to  trade  with  each  other.  Oriswold  v.  Wad- 
dinffton,  15  John.,  80-84;  Oraham  v.  Merrill  et  als,, 
5  Col.,  622.  And  equally  so  to  trade  through  an 
agent.      1    Heis.,    149. 

2.  But  the  complainants  had  no  agent.  Chiles  was 
their  agent  to  obtain  judgments  and  bid  off  the  land, 
bat  no  further.  Story  on  Agency,  sec.  98.  The  bur- 
den of  proof  is  on  the  defendant  to  show  the  authority 
to  receive  the  redemption  money,  and  this  he  has 
failed  to   do. 

3.  But  all  the  authority  conferred  upon  Chiles  as 
agent,  was  revoked  by  the  war,  and  the  payment  to 
Chiles    was    no   more    than    a    deposit    for  the  use   of 
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defendant^  for  which  the  estate  of  Chiles  is  liable  to 
defendant. 

This  is  substantially  the  language  of  the  court  in 
Cbn/y,  admWj  d  al,  v.  Berison  et  aL,  1  Heis.,  145. 
And  so  in  Rice,  Chase  &  Co,  v.  CfKeefe  et  ala,^ 
(manuscript),  decided  at  the  last  term,  the  same  prin- 
ciple being  applied ;  but  in  that  case  the  complainants 
were  citizens  of  Maryland,  a  slave  State;  and  the 
court  held  that  they  were  excepted  from  the  applica- 
tion  of  this   doctrine. 

4.  If  the  payment  was  intended  as  a  redemption 
of  the  land,  as  it  certainly  was,  whether  it  was  made 
in  Confederate  notes,  or  in  depreciated  bank  paper,  it 
was  void  as  to  complainants,  even  though  the  agency 
continued.  The  law  at  that  time  authorized  only  gold 
and  silver  as  a  legal  tender  in  redemption  of  lands, 
and  although  the  creditor  might  waive  this,  and  accept 
whatever  he  saw  fit,  his  agent,  without  specific  instruc- 
tions, could  not.  Stewart  v.  Dondly,  4  Yer.,  177 ;  Story 
on  Agency,  sees.  181,  215;  Shurer  et  ah.  v.  Greeny 
3   Col.,   419. 

It  follows,  then,  that  the  payment  to  Chiles  was 
no  satisfaction  of  the  judgments  of  complainants,  and 
that  the  decree  of  the  Chancellor  is  right  and  should 
be  affirmed. 

Cocke  &  Henderson,  for  defendants,  said: 

1.  The  charge,  that  the  redemption  was  obtained 
by  duress,  made  against  defendant  Lewis  in  the  bill, 
is  positively  and  directly  denied  in  his  answer.  Only 
one  witness  was   examined   to   prove  the   allegation,  viz: 
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Richard  HarriBon.  This  witness  was  impeached  by 
the  following  citizens:  T.  A.  Gault,  Levi  McCloud, 
Thomas  K.  Coffman^  D.  B.  Coffman^  D.  Gammon, 
William  Ledgerwood,  Richard  Mynatt,  and  W.  R. 
Lamnie.  No  attempt  was  made  to  sustain  him.  The 
Qontrarj  was  established^  by  the  evidence  of  two  an* 
impeached  witnesses^  Levi  McCloud  and  William  Led- 
gerwood. 

2.  The  position,  that  the  authority  of  Henry  Chiles 
as  s^nt,  was  revoked  by  the  breaking  out  of  the 
oivil  war,  cannot  be  maintained.  There  is  no  issue 
in  the  record  upon  the  fact,  and  not  a  particle  of 
reliable  evidence  to  prove  it.  There  was  no  exception 
to  the  answer,  and  no  evidence  could  be  received  upon 
the  point.      1    Meigs'   Dig.,   410. 

3.  This  is  a  bill  to  remove  a  cloud  from  the  title 
of  complainants.  The  first  step,  of  course,  is  to  es- 
tablish their  title  to  the  land  from  which  the  cloud 
is  to  be  removed.  The  complainants  have  wholly 
fiuled  to  do  so.  A  levy  seems  to  l^ave  been  made 
in  one  case  only,  and  that  levy  is  wholly  insuffi- 
cient— in   fact   void. 

The  case  of  Hdms  v.  Alexander  &  WaMacej  10  Hum., 

44,   is  decisive  of    the  question.      And   this   case  is  in 

foil   accord   with  Pound  v.  PuUen,  3  Yer.,  338;    Brown 

V.   Dickson,    2   Hum.,    395;     Huddleston   v.    OarreU^   3 

Hum.,    629,    and    Briganoe    v.    Ermn,    1   Swan,    376. 

And  his   Honor,   die  Chancellor,   so    held.       But    after 

denying  the  relief  prayed,  he  decreed  that  Lewis  should 

pay  the  judgments  over  again.      We  insist  that  he  had 

no  power  to  grant  such   relief.      It  was  not  consistent 
9 
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with  the  relief  prayed  by  the  bill,  nor  with  the  case 
made  by  N,  Lee  v.  Gone  &  AdJer,  4  Col.,  392. 
Daniel   Ch.   Pr.,   434-5;    Story's  Eq.   PL,   sec.   42. 

It  is  very  clear  that  this  relief  should  not  have 
been  granted;  because,  if  it  had  been  specially  prayed, 
the  bill  would  have  been  demurrable,  and  would  have 
been   demurred   to. 

The  judgments  of  complainants  were  at  the  common 
law  satisfied  by  the  sale  of  the  land.  By  statute, 
this  satisfaction  may  be  set  aside.  See  Code,  sections 
2990-6.  The  jurisdiction  to  do  so  is  not  conferred 
on   courts  of  equity. 

TxTBNEY,  J.,  delivered  the   opinion   of  the  court. 

On  the  22d  day  of  October,  1859,  Henry  Miller, 
Abram  Devault,  Noah  Chiles,  G.  P.  Reeder,  W.  R, 
Tinker  and  Nancy  Jessee,  severally  recovered  judgments 
against  William  Lewis,  before  a  justice  of  the  peace 
of  Knox  county,  for  sums  amounting  in  the  aggregate 
to  about  $875.00. 

Executions  issued,  and  there  being  no  personal  prop- 
erty, were  levied  on  lands  of  Lewis,  which  were  con- 
demned by  the  Circuit  Court,  sold  by  the  sheriff,  and 
purchased   by   Henry   Chiles. 

So  much  of  the  return  of  the  sheriff  as  is  neces- 
sary to  this  opinion,  is  in  the  language:  "After  giv- 
ing the  notice  required  by  law,  I  sold  the  within 
named  tracts  of  land  to  Henry  Chiles,  agent  for  the 
plaintiff.'^  As  we  see  the  case,  we  need  discuss  but 
two   questions. 


SEPTEMBER  TERM,  1872.  131 

Darling  v,  Lewis. 

It  is  insisted  that  complainants,  being  citizens  of 
Indiana,  had  employed  Henry  Chiles  to  recover  the 
judgments  and  collect  the  money;  that  as  such  agent 
he  was  authorized  to  bid  off  the  land,  but  the  -war 
intervening,  the  complainants,  being  citizens  of  a  loyal 
State,  and  the  defendant  and  Henry  Chiles  citizens  of 
Tennessee,  a  State  in  rebellion  at  the  time  of  the  re- 
demption by  Lewis  from  Henry  Chiles,  in  February, 
1862,  that  therefore  the  authority  of  Chiles,  if  it  ever 
existed  under  his  agency,  to  receive  the  money  in  re- 
demption, was  revoked  by  the  war,  and  his  act  in  so 
doing  is  not  binding  on  complainants.  To  support 
this  proposition,  the  case  of  Conley  v.  Buraon,  1  Heis., 
148,   is   relied   on. 

There  is  a  marked  distinction  in  the  cases.  In 
the  case  cited,  the  parties  were  dealing  freely  and  vol- 
xmtarily,  without  any  pressing  constraint  of  statutes  or 
rules  of  law,  a  non-compliance  with  which  would  have 
been  ruinous;  nor  had  the  complainants  in  that  case 
done  anything  from  which  the  defendant  would  have 
sustained  loss  or  injury  by  this  non-action;  nor  had 
they  done  anything  bringing  into  operation  any  statutes 
or  rules  limiting  the  rights  of  defendants,  the  non- 
observance   of  which   would   work   irreparable   hurt.      *_ 

In  this  case  complainants,  by  their  conduct,  brought  ' 
about  such  a  state  of  things  as  we  have  described; 
they  had  invoked  the  aid  of  the  law,  and  through  it 
brought  to  sale  the  defendant's  lands.  The  defendant 
must  redeem  within  two  years,  or  his  title  is  gone 
absolutely.  To  do  the  one  and  avoid  the  other,  he 
applies  to  the  party  through  whom  and  by   whom  the 
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law  has  been  invoked^  that  party  in  his  fiduciary  ca- 
pacity being  the  creature  of  complainants^  and  with 
whom  the  defendant  had  nothing  to  do  except  as  com- 
pelled by  the  law,  manipulated  by  the  agent  at  the 
instance  of  his  principals.  Under  this  condition  of 
the  relation  of  the  parties,  when  complainants  have 
driven  the  defendant  to  the  wall,  it  would  be  inequi- 
table to  allow  them  to  .say  to  him:  '^ Although  we 
have  sold  your  land,  and  one-half  of  the  short  time 
allowed  you  to  redeem  has  elapsed,  we  will  take  ad-^ 
vantage  of  a  war  flagrant  in  the  land,  that  makes  it 
impossible  for  you  to  communicate  with  us  and  revokea 
all  agencies  made  by  us.  We  have  put  the  law  in 
active  oppressive  motion,  the  war  comes  to  our  relief^ 
defeating  your   limited   legal   right.'' 

Neither  of  the  parties  could  have  foreseen  the  war 
and  its  consequences.  To  have  commenced  legal  pro- 
ceedings at  a  time  when  they  must  in  their  cause 
complicate  with  war,  was  the  misfortune  of  complain- 
ants and  not  the  fault  of  defendant;  it  was  their  ac- 
tion that  brought  about  the  results,,  and.  they  must 
sustain   the   loss. 

Again:  The  return  of  the  sheriff,  by  which  the 
defendant  was  to  be  governed  in  this  case,  when  he 
came  to  redeem,  shows  Henry  Chiles  to  have  been 
the  purchaser  in  his  own  right;  true,  the  words^ 
^^  agent  of  the  plaintiff,''  appear,  but  they  are  meiely 
descriptive  of  the  person  and  create  no  interest  in 
complainants.  But  if  we  admit  that  the  purchase  was 
made  as  agent,  still,  from  all  we  see  in  the  record, 
the    legal    title    was  in   him,   and    complainants    could 
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^nly  have  had  it  divested  out  of  him  by  bill  in  chan- 
oeiy.      Being  the  owner  of  the  legal  title,  he  was  the 
proper    person    to    redeem    from.      His  agency  by  the 
parchase  was  converted  into  a   trusteeship. 
Reverse  the  decree  and  dismiss  the  bill. 


Looney  v.  Gillenwaters. 

1.  Partnekship.  JParinerSi  responsibility  to  each  other,  A  partner  giving  a 
price  for  articles  purchased  for  the  firm,  prohibited  bj  the  terms  of 
the  partnership  agreement,  is  liable  to  the  other  partners  for  the  ex- 
cess in  price  given  by  him. 

^  Sahb.  SettlenuTU.  IndividtuU  litems.  In  the  settlement  of  a  partnership 
acooant,  individaal  accounts  having  nothing  to  do  with  the  partner- 
ship, cannot  be  included  if  excepted  to. 


FROM   HAWKINS. 


Appeal    from    the    Chancery    Court    at    Bogersville^ 
May  Term,   1871.      H.  C.   Smith,  Ch. 

^   for  complainants. 


EiBKPATRiCK,   for  defendant,  said: 

The    principal    errors  reh'ed    on  in    this  cause  upon 
"which  a  reversal  is  asked  are  the   folio  wing,   viz.; 
1.    The   master,  in  stating  his  account,   charges  de- 
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fendant,  Gillen waters,  with  $125,  and  the  interest  thereon 
for  —  years,  making  the  total  sum  of  $ — ,  as  sa 
much  lost  to  the  partnership  concern  by  said  partner's 
having  paid  more  by  one-fourth  cent  per  pound  for 
hogs  purchased  than  was  agreed  should  be  paid,  al* 
though  the  proof  shows  that  the  hogs  thus  purchased 
were  put  into  drove,  taken  to  market  and  sold,  and 
the  profits  arising  therefrom  divided  equally  among 
the  parties.  Upon  this  point  I  can  find  no  express 
authority. 

2.  The  master  charges  defendant,  Gillenwaters,  the 
sum  of  $20,  amount  paid  by  complainant,  Charles,  to 
James  Sevier,  for  said  defendant.  This  transaction 
was  purely  an  individual  one,  and  should  not  lye  taken 
into  account  on  the  settlement  of  the  copartnership 
business. 

3.  The  master  charges  defendants  with  numerous 
items,  to  sustain  which  there  is  no  proof  whatever  in 
the  record,  the  same  appearing  only  by  bare  mentioa 
in  complainant's  answer  to  the  cross  bill;  and  the 
stating  the  same  in  said  answer  is  not  in  response  to 
any   allegation   in   the   cross   bill. 

Freeman,   J.,  delivered   the  opinion  of  the  court. 

This  bill  was  filed  to  wind  up  and  settle  a  part- 
nership entered  into  in  1853  in  buying  and  selling  a 
drove  of  hogs,  to  be  bought  in  East  Tennessee  and 
sent   south   and   there   disposed   of. 

It  is  alleged  in  the  bill  that  the  contract  of  part- 
nership expressly  stipulated  that  the  two  partners, 
Charles    and    Gillenwaters,   were    not    to    pay   for    bogs. 
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more  than  foar  cents  per  pound  gross,  they  attending 
to  the  purchase  of  the  hogs,  the  other  partner,  Robin- 
son, being  absent  in  the  south  at  the  time  on  a  trad* 
ing  expedition.  It  is  charged  that  Gillenwaters,  in 
violation  of  this  stipulation,  purchased  a  large  number 
of  hogs,  perhaps  two  hundred  head,  and  paid,  or  con- 
tracted to  pay,  $4.25  per  hundred  pounds,  and  that 
the  firm  were  bound  by  these  contracts,  and  had  the 
price  to  pay,  but  that  Charles  never  consented  to  the 
payment  of  such  additional  price.  The  amount  then 
paid  out  over  and  above  the  price  agreed  to  be  paid 
by  the  terms  of  the  contract  of  partnership,  is  shown 
to  have  been  $125.  On  reference  to  the  clerk  and 
master,  he  reported  in  favor  of  this  sum  as  properly 
chargeable  to  Gillenwaters  on  settlement  of  the  part- 
nership account.  The  exception  filed  to  the  allowance 
of  this  item  is  the  matter  most  urged  against  the  de- 
cree  of  the   Chancellor. 

We  think  this  allowance  was  proper.  Each  part- 
ner is  the  agent  of  the  firm,  and  in  all  matters  con- 
nected with  business  of  the  firm  acts  as  such,  and  as 
between  themselves  he  acts  under  the  authority  of  the 
contract  of  partnership.  His  agency  as  between  the 
firm  and  himself  is  limited  by  the  terms  and  stipula- 
tions of  this  contract.  And  while  he  may  bind  the 
firm  in  many  cases  beyond  the  stipulations  contained 
in  the  contract  because  apparently  within  the  sphere 
of  his  authority,  yet  on  settlement  of  the  accounts  of 
the  partnership,  where  the  firm,  his  principal,  has  been 
injured  by  his  dereliction  of  duty  or  departure  from 
the    terms   of   the    contract,   he    ought    to    be    held    to 
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make  good  snch  loss.  On  this  principle  we  think  the 
decree  of  the  Chancellor  as  to  this  item^  charging  the 
derelict  party  in  favor  of  his  copartners,  was  correct. 
^'If  the  partnership  sufiers  loss  from  a  known  devia*^ 
tion  from  the  partnership  articles,  he  is  ordinarily  re- 
sponsible for  all  losses  and  damages  sustained  thereby/' 
3   Kent's  Com.,   p.   52,   note  a. 

The  next  exception  urged  in  the  brief  of  counsel 
for  defendants  is  to  the  allowance  of  an  item  of  $20 
paid  by  Charles  to  Sevier  for  Gillenwaters.  This  ex- 
ception is  well  taken*  It  was  in  nowise  connected 
with  the  partnership  transaction — was  an  .individual 
transaction  between  the  parties,  and  if  objected  to, 
could  not  rightfully  be  brought  into  the  partnership 
account. 

The  only  other  exception  referred  to  in  brief  of 
counsel  is  too  general  to  be  noticed,  pointing  out  no 
items  to  which  the  objection  is  made.  However,  we 
have  examined  the  numerous  exceptions  filed  by  de- 
fendant, and  think  the  master  has  arrived  as  nearly 
at  a  correct  statement  of  the  account  as  can  be  done 
from  the  character  of  testimony  presented  in  the  record, 
which,  to  say  the  least  of  it,  is  not  very  definite,  es- 
pecially  on   the   part  of  the   defendants. 

With  the  above  modification  the  decree  of  the  Chan- 
cellor will  be  affirmed,  the  costs  of  this  court  will  be 
paid,  one-third  by  complainant  and  balance  by  de- 
fendants. The  costs,  of  court  below  as  adjudged  by 
the   Chancellor. 
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MiLLIGAN  t?.    HUMBABB. 

Rkal  Estate.  TUle  Bond,  Imperfect  TUle.  Not  asaeta  to  pay  debts,  A 
pezBoii  in  poefleasion  of  land  under  a  title  bond  which  a  court  of  chan- 
cery has  refused  specifically  to  execute,  does  not  die  bo  seized  and  poe- 
seseed  as  to  entitle  the  administrator  to  sell  it  for  payment  of  debta 
against  the  defense  by  the  heirs  of  the  vendor. 


FBOM    OBEENE. 


Appeal  from  Chancery  Court  at  Greeneville,  May 
Term,   1870.      H.  C.   Smith,  Ch. 

Babton  &  McKee^  for  complainant. 

,   for   defendants. 

Fbeeman,   J.,   delivered   the   opinion   of   the   court. 

This  bill  is  filed  by  the  administrator  of  Samuel 
Humbard  for  a  sale  of  the  tract  of  land  mentioned 
in  the  bill  to  pay  debts  of  his  intestate.  The  bill 
contains  the  proper  allegations  as  to  the  exhaustion  of 
the  personal  estate,  and  the  necessity  for  a  sale  of  the 
land.  It  then  alleges  that  Samuel  Humbard  died  in 
possession  of  a  certain  tract  of  land,  claiming  it  as 
his  own ;  and,  describing  it,  asks  that  it  be  sold  for 
payment  of  the  debts  remaining  unpaid. 

The  widow  and  adult  heirs  answer  and  make  the 
following  defense  against  said  sale:    That  at  the  death 
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of  Samuel   Humbard   id   November,   1853,  he  held  the 
tract  of  land   under  an  agreement    in   writing   between 

him   and   his  father,   Aden   Humbard,   that   Samuel  was 

• 

to  support  his  father  and  mother,  etc.,  as  conditions 
precedent  to  the  said  Aden  making  him  a  deed  for 
the  same,  and  refer  to  a  case  of  Polly  Humbard  (the* 
widow)  et  aU.  v.  William  Humbard  et  a&.,  as  a  case 
in  which  a  bill  was  filed  in  1855,  after  the  death  of 
Samuel  and  Aden  Humbard,  by  the  heirs  of  Samuel 
against  the  other  heirs  of  Aden  Humbard,  to  get  the 
title  vested  in  the  complainants,  or  to  have  the  spe- 
cific execution  of  the  agreement.  In  the  same  case 
the  heirs  of  Aden  Humbard  filed  a  cross  bill  to  re- 
scind the  contract,  as  may  be  inferred  from  the  an- 
swer, and  as  we  know  from  the  report  of  the  case 
in  3  Head,  100,  where  it  will  be  seen  both  bills  were 
dismissed,  and  the  parties  left  to  their  remedies  at  law. 
The  answer  then  states  that  the  title  never  was  con- 
firmed in  Samuel  in  his  life-time,  nor  in  his  heirs 
after  his  death.  It  seems  they  had  possession  under 
the  agreement,  perhaps,  or  it  may  have  been  as  heirs 
of  Samuel,  who  was  an  heir  of  Aden  Humbard.  In 
this  state  of  the  title  an  execution  is  alleged  to  have 
issued  from  the  Supreme  Court  for  the  costs  of  the 
causes  in  that  court,  which  was  levied  on  this  tract 
of  land  as  the  property  of  defendants,  who  the  answer 
says  were  the  heirs  of  Aden  Humbard.  Under  this 
levy  the  land  seems  to  have  been  sold,  and  bought 
by  one  Sevier,  2d  of  September,  1861.  Respondents 
say  that,  desiring  to,  retain  their  old  home,  they  pro- 
procured    Sevier,   on    the   20th   of   March,    1866,   to   re- 
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liDqaiah  to  them  his  right  to  the  land  on  payment  of 
his  money  bid  for  it^  and  interest.  Sevier  did  relin- 
qnish  his  rights  acquired  under  the  sale^  and  directed 
the  sheriff  to  make  a  deed  to  the  widow  and  heira 
of  Samuel  Humbard^  naming  them^  which  the  sheriff 
or  his  successor  did  on  the  23d  of  March,  1866.  Re- 
spondents insist  that  said  relinquishment  was  not  pro- 
cured for  the  purpose  of  preventing  the  administrator 
from  exercising  his  rights,  nor  to  defraud  creditors  of 
hnd,  nor  was  the  money  paid  out  of  the  estate  for 
said  land,  but  that  they  were  advised  they  could  thus 
porchase  and  hold  said  property,  the  court,  as  they 
say,  having  decreed  that  their  father  could  not  hold 
it  under  the  agreement.  This  last  statement  is  not 
accurate,   however,   but   is   not  important   at   present. 

None  of  the  proceedings  in  the  causes  referred  to 
are  found  in  this  record,  but  the  sheriff's  deed  is 
filed,  from  which  it  appears  that  Milligan,  as  admin- 
istrator of  Samuel  Humbard,  recovered  the  judgment 
for  costs  against  the  respondents,  including  the  widow^ 
as  heirs  of  Samuel  Humbard,  deceased,  and  that  this 
land  was  sold  under  this  execution,  and  purchased  by 
Sevier. 

The  question  presented  is,  whether  the  land,  under 
these  circumstances,  can  be  sold  for  payment  of  the 
debts  of  Samuel  Humbard.  The  case  being  heard  on 
bill  and  answer  alone,  the  sheriff's  deed  being  an  ex- 
hilHt  to  the  answer,  we  must  take  the  answer  to  be 
true  for  this  issue. 

The  act  of  1827,  as  carried  into  the  Code,  sec. 
2267,  nnder  which    this    petition   is    filed,   provides    for 
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a  sale  of  land  when  the  deceased  died  seized  and  pos- 
sessed of  real  estate.  These  words  are  not  here  naed 
in  their  strict  technical  sense,  but  were  intended  to 
authorize  the  sale  of  the  real  estate  belonging  to  the 
deceased,  and  its  appropriation  to  payment  of  his  debt, 
whether  he  held  it  by  an  absolute  legal  title  or  not. 
Whatever  estate  the  deceased  had  in  real  estate  sub- 
ject to  appropriation  to  the  payment  of  his  debts  in 
his  life-time  by  legal  process,  whether  execution  or  by 
other  appropriate  proceeding,  may,  under  this  section 
of  the  Code,  be  likewise  appropriated  after  his  death. 
When  Samuel  Humbard  died,  then,  did  he  have  any 
fiuch  estate  in  this  land,  or  any  estate  at  all?  He 
was  in  possession  of  it  under  a  contract  that  stipu- 
lated he  should  support  his  father  and  mother,  and 
Aden,  the  father,  had  contracted  to  make  him  a  title 
to  the  land.  But  on  bill  tiled  by  his  heirs,  this 
•court  dismissed  the  bill,  thus  settling,  by  adjudication, 
that  he  could  not  obtain  a  title  to  the  land  under 
the  contract,  but  leaving  him  to  his  legal  rights  on 
his  covenant  for  a  deed.  He,  then,  was  simply  in 
possession  of  the  land  which  the  heirs  of  the  vendor 
refused  to  convey,  and  which,  under  decree  of  this 
oourt,  they  cannot  be  made  to  convey.  We  do  not 
think  this  such  a  seizure  and  possession,  or  such  own- 
ership of  the  land  as  would  authorize  this  court  to 
sell  the  land  for  payment  of  debts.  Such  a  sale 
would  convey  no  title  whatever  to  the  purchaser,  and 
would  only  change  the  possession.  Under  the  peculiar 
facts  of  this  case  we  do  not  think  this  ought  to  be 
done.      We    need    not,  in    this  view  of  the  oase,  di»> 
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eoBB  Hke  other  question  arising  on   the  effect  of  relin- 
quishment of  Sevier  and  eonveyanoe  by  the  sheriff. 

Let  the  decree  below  be  reversed  and  bill  dismissed 
at  complainant's  cost  in  this  and  court  below. 


Tipton  v.  Bank  of  Tennessee. 

Gbascebt  PRAonoE.  Final  Decree  Suspended,  A  final  decree  settling 
the  rights  of  the  parties,  was  saspended  hy  order  of  the  Chancellor^ 
upon  the  application  of  solicitor  of  defendant,  until  the  next  term  of 
the  court,  to  allow  defense  on  the  merits,  shonld  evidence  be  produced 
•howing  justice  required  it ;  Held :  Under  such  an  order  the  Chan- 
oellor  had  no  power  to  vacate  the  decree  of  the  former  term,  simply 
to  enable  the  defendant  to  plead  the  pendency  of  an  insolvent  and 
injunction  bill  in  another  court  involving  the  same  matters  of  litiga- 
tion. The  laches  of  defendant  in  not  making  this  defense  earlier,  is 
a  waiver  of  his  right  to  do  so,  he  having  been  regularly  served  with 
process  in  the  present  suit. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court  at  Bogersville, 
May  Term,   1872.      H.   C.  Smith,  Ch. 

Shields,  for  complainant  said: 

This  bill,  filed  in  the  Chancery  Court  at  Bogers- 
▼Qle,  October  28,  1871,  charges  that  the  complainants 
lie  the    personal    representatives  of   A.  B.  Tipton,  de- 
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ceased;  that  the  defendant  many  'years  ago  sold  to 
their  intestate  a  tract  of  land  in  Sullivan  county^  and 
executed  a  bond  to  convey  the  same  in  fee  simple; 
that  the  purchase  money  long  since  was  fully  paid, 
but  no  conveyance  has  been   made. 

It  is  further  charged  that  there  was  an  incumbrance 
on  the  land ;  that  one  Lydia  Ann  Torbet  was  at  the 
time  of  the  sale  entitled  to  be  endowe^d  of  the  land 
as  widow  of  a  former  owner, ,  a  fact  that  was  subse- 
quently judicially  declared;  (and,  we  will  here  remark 
in  parenthesis,  the  doctrine  of  the  c^se,  more  faUy 
elaborated  in  Hendl  v.  Henell,  has  by  this  court  been 
overruled ;)    and   dower  assigned   to  her. 

The  prayer  of  the  bill  is,  that  the  value  of  said 
dower  interest  be  ascertained,  the  defendant  decreed  to 
pay  it,  and  that  certain  real  estate  situate  in  Hawkins 
county  be  sold  for  the  satisfaction  of  the  decree,  and 
that  the  title  to  the  tract  of  land  so  purchased  be 
divested  out  of  the  defendant  and  vested  in  the  heirs 
at  law  of  the   said  Tipton. 

No  defense  was  made,  and  a  judgment  pro  oonfesso 
was   regularly  taken   and   entered. 

A  reference  to  ascertain  the  value  of  said  dower 
was  ordered,  a  report  made,  which  was  confirmed,  and 
at  a  special  term,  held  in  .  January,  1872,  a  decree 
against  the  defendant  for  $842.50  was  pronounced,  and 
also  to  sell  the  said  property  for  the  satisfaction  of 
the   same. 

But,  after  the  decree  was  entered  on  the  minutes, 
the  following  order  was  made:  "On  motion  of  the 
defendant  it  is   ordered  by  the  court  as  upon  the  affi- 
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davit  of  C.  J.  McKinney^  that  the  decree  entered  upon 
a  former  day  of  this  term  be  suspended  until .  the  next 
May  Term,  1872,  the  court  reserving  the  power  to 
vacate  the  decree,  and  allow  Judge  Watson,  as  as- 
signee of  the  bank,  to  make  defense,  should  he  show 
sufficient  grounds  by  affidavit,  showing  that  justice  re- 
quires that   he   be   allowed   to   defend/' 

At  the  May  Term,  1872,  the  following  order  was 
entered :  '^  In  this  cause,  J.  A.  McKinney,  solicitor 
for  the  defendant  Watson,  and  solicitor  and  attorney 
for  the  Bank  of  Tennessee,  appeared,  and  affidavit  be- 
ing waived,  stated  as  on  affidavit,  that  there  was  a 
bill  filed  in  the  Chancery  Court  at  Nashville  for  the 
purpose  of  settling  and  adjusting  all  claims  against  the 
Bank  of  Tennessee,  and  said  court  had  enjoined  all 
creditors  of  the  bank  from  filing  bills,  or  sueing  out 
process  against  said  bank  in  any  other  court,  as  is 
shown  by  a  certified  transcript  of  the  record  herewith 
filed  as  exhibit  A,  and  made  by  order  of  the  court  a 
part  of  the  record,  and  moved  the  court  to  suspend 
all  further  action  in  this  case  in  this  court  until  the 
injunction  at  Nashville  shall  be  dissolved,  or  modified, 
which  motion  is  ordered  to  lie  over  for  further  con- 
sideration." 

At  a  subsequent  day  of  the  same  term,  the  said 
motion  was  overruled,  the  decree  of  the  January  spe- 
cial term  revived,  and  the  clerk  and  master  ordered 
to  execute  it.  And  thereupon,  the  defendants  appealed 
to  this  court. 

The  order  at  January  Term  was  to  suspend  the 
execution    of    the   first    decree    then    entered,   until   the 
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next  May  Term,  to  allow  "Judge"  Watson  to  "defend/* 
provided  he  could  show  that  justice  required  that  de- 
fense should  be  allowed.  This  "Judge''  Watson  failed 
to  do.  It  was  to  show  that  justice  required  that  de- 
fense should  be  allowed^  and  for  this  purpose  alone, 
that  the  final  decree  was  suspended.  No  effort  was 
ever  made  to  show  this,  nor  even  to  make  defense. 
A  further  motion  was  made  to  suspend  further  action 
until  an  injunction  in  another  cause  in  another  coart 
was  dissolved   or  modified. 

Now,  if  this  court  had  been  of  the  opinion,  that 
the  affidavit  and  exhibit  A  to  the  same,  contained 
matter  sufficient  to  authorize  a  further  suspension,  there 
was  no  power  to  make  such  order  left  in  this  court. 
The  final  decree  of  January  Term  was  binding  and 
conclusive  upon  the  court,  except  so  far  as  power  over 
it  had  been  expressly  reserved,  and  this  was  simply 
to  allow  defense  to  the  merits,  if  it  should  appear  to 
the  court  that  justice  demanded  that  such  defense 
should  be   made. 

But,  this  question  arises,  do  the  statements  of  Mr. 
McKinney  and  the  transcript  of  the  record  from  Nash- 
ville, present  sufficient  reasons  and  grounds  for  not 
enforcing  this  decree? 

It  appears  that  on  May  16,  1866,  a  bill  was  filed 
in  the  Chancery  Court  at  Nashville,  in  the  name  of 
the  State  of  Tennessee  and  Samuel  Watson  against  the 
President  and  Directors  of  the  Bank  of  Tennessee,  and 
other  persons  whose  names  and  residences  are  stated. 
This  bill  charges  that  the  Legislature  required  the  said 
corporation    to  make    an    assignment  of   its    property; 
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that  Bach  an  assignment  was  made,  and  the  prayer  is, 
that  the  trust  be  executed  under  the  direction  of  this 
court.  The  bill  also  prays  for  injunctive  relief  in 
these  words:  '^ Complainants  would  pray  your  honor 
in  the  mean  time  to  order  the  writ  of  injunction  to 
issue,  enjoining  all  persons  or  corporations  from  suing 
oat  any  writ  against  said  bank  or  trustee,  either  ori- 
ginal, intermediate  or  final,  or  commencing  any  legal 
proceedings  whatever,  either  in  any  court  of  law  or 
equity   in   the    State   of    Tennessee,   or   elsewhere.'*       It 

« 

fiirtber  appears  that  a  fiat  was  made  ordering  such 
an  injunction   to   issue. 

We  do  not  question  that  such  a  writ  must  be 
obeyed  until  dissolved  by  all  persons  bound  by  it; 
bat  it  certainly  was  granted  in  the  exercise  of  a  power 
which  assumed  to  be  almost  omnipotent,  for  not  only 
are  all  persons  in  the  State  of  Tennessee,  whether 
parties  or  not,  but  all  persons  everywhere,  enjoined 
fi^m  suing  said   corporation. 

As  to  the  validity  of  the  legislation  stated  in  the 
bill, « and  as  to  the  right  to  maintain  the  bill  itself^ 
we  do  not  propose  to  say  anything,  because  those  are 
questions  that  can  not  be  material  in  considering  the 
effect  of  this  injunction.  The  fact  that  such  an  in- 
junction was  granted  and  issued  exists,  and  the  ques- 
tion is,  whether  the  complainants  in  the  present  suit 
are  bound   by   it. 

We  submit  these   propositions: 

1.  An  injunction  should  not  be  granted  against 
persons  who  are  not  parties  to  the  suit;  and  if  granted, 
they  are   not   bound   by    it.     3  Dan.  Chan.  Prac,  1717; 


10 
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Iveaon  v.  Harris,  7  Ves.  Jr.,  257 ;  Fellows  v.  Fellows, 
4  Johnson's  Ch.,  25;  7  Paige^  167.  Exceptions  have 
been  allowed;  but  we  maintain  that  the  practice  works 
intolerable  hardships  and  gross  injustice^  and  should 
not  be  adopted   in  Tennessee. 

2.  If  this  case  were  within  the  principle  of  the 
exceptions  that  have  beeh  allowed^  the  complainants 
had  no  notice.  The  first  notice  they  had,  was  at  the 
May  Term,  1872,  months  after  a  final  decree  had  been 
pronounced.  There  is  no  evidence  of  notice  in  the 
record,  until  the  production  of  the  transcript  in  court 
at  the  May  Term.  Publication,  it  is  true,  seems  to 
have  been  made.  Such  notice  is  seldom  notice  in  fact, 
even  in  those  cases  in  which  it  is  notice  in  law.  But 
we  deny  that  notice  of  an  injunction  can  be  given  by 
publication  in  a  newspaper.  There  is  no  authority  for 
such  a  practice.  We  admit  that  any  notice  in  fact  is 
sufficient — ^but  there  is  no  evidence  of  any  such  notice 
in   this   case. 

It  therefore  follows,  that  as  this  cause  was  prose- 
cuted to  a  final  decree  before  any  notice  of  the  in- 
junction was  given — and  the  corporation  had  ample 
notice  of  the  proceedings — that  the  proceedings  and 
decree  are  valid,  and  that  complainaats  are  entitled  to 
the   benefit   of  thera. 

Barto:^,   for   defendant,   said: 

For  the  trustee  and  bank,  I  submit  that  this  de- 
cree  was   erroneous   and   void   and    must   be   reversed. 

By  the  Act  of  1865-6,  ch.  36,  sec.  33,  the  cbarter 
of  the   Bank   of  Tennessee   is   repealed. 
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By  the  provisions  of  the  28th  ch.  of  Acts  of  1865-6, 
the  President  and  Directors  are  required  to  make  an 
assignment  of  the  assets  of  the  bank.  By  the  7th 
section,  the  Attorney  General  shall  file  a  bill,  making 
all  creditors  parties,  by  publication,  and  enjoining 
them,   etc. 

1.  I  submit,  that  the  court  at  Nashville  having 
properly  obtained  jurisdiction  to  wind  up  the  affairs 
of  the  bank  in  an  insolvent  bill,  the  injunction  was 
properly   granted,   and   is   obligatory   on   all   parties. 

2.  The  jurisdiction  having  attached,  in  the  Chan- 
<«ry  Court  at  Nashville,  the  Chancery  Court  at  Rogers- 
ville  could  make  no  decree  in  regard  to  the  same 
property  or  subject  matter,  that  will  hinder  the  court 
at  Nashville  in  enforcing  all  decrees  rendered  in  that 
cause.  The  court  at  Rogersville  has  no  power  to 
exercise  any  jurisdiction  over  the  property  conveyed, 
and  so  soon  as  notified  of  the  pending  of  the  suit  at 
Nashville,  it  was  the  duty  of  the  Chancellor  to  sustain 
the  motion  to  suspend.  See  Deaderick  v.  Smithy  6 
Hum.,  138 ;  Whiteside  &  WyaJtt  v.  Latham,  2  CoL,  91 ; 
Lane   v.    Marshall,   1   Heis.,   ;    Famstoorth    v.    FelL 

3.  If  the  injunction  was  improperly  granted,  which 
is  not  conceded,  still,  until  dissolved,  it  remains  in 
force,  and  all  decrees  taken  in  disregard  thereof  are 
merely   void.      Rutherford  v.  Mebcalf,   5   Hay.,   58. 

Freeman,  J.,   delivered  the   opinion   of  the   Court. 

This  bill  was  filed  October,  1871,  to  have  a  decree 
divesting  the  Bank   of  Tennessee  of  title  of  a  tract  of 
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land  parchased  by  complainant^  and  have  the  same 
vested  in  said  complainant^  the  purchase  money  having 
been   paid^   bat   no   title   made. 

Incidental  to  this  relief^  it  is  alleged  that  there  had 
been  a  loss  of  part  of  the  land,  by  the  allowance  of 
dower,  which  had  been  assigned  to  Lydia  Ann  Torbett,. 
and  it  is  asked  by  the  prayer  of  the  bill,  that  an 
account  be  had  of  the  value  of  this  incumbrance  and 
a  decree  for  such  value,  and  a  sale  of  certain  real 
estate  of  the  bank  is  asked  to  satisfy  the  decree. 
Process  was  served,  or  acknowledged,  and  we  assume 
on  the  proper  party,  as  no  point  is  made  o.n  this 
question   before   us. 

At  November  Term,  1871,  an  order  pro  confesao 
was  regularly  taken,  for  want  of  an  answer,  or  ap- 
pearance by  the  defendant;  and  thereupon  a  decree 
was  rendered  by  the  court,  settling  the  right  of  com- 
plainant to  a  recovery,  as  prayed  for  in  his  bill;  but 
it  not  appearing  to  the  court  what  was  the  value  of 
the  dower  estate,  it  was  ordered  that  the  clerk  and 
master  inquire  and  report  on  that  question  at  next 
term.  Afterwards,  January  25th,  1871,  at  a  special 
term  of  the  court,  the  master  made  his  report,  valuing 
the  dower  at  $842.50 — said  report  having  been  made 
after  due  notice  given  to  Watson,  the  president  of  the 
bank.  This  report  being  unexcepted  to,  was  confirmed, 
and  a  decree  entered  for  the  amount,  and  an  order 
for  the  sale  of  the  land  attached.  But  at  the  same 
term,  it  was  ordered  as  follows:  *'On  motion  of  the 
defendant,  it  is  ordered  by  the  court,  as  upon  affidavit 
of   C.   J.   McKinney,    that    the    decree    entered    on    a 
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former  day  of  this  term^  (that  is^  the  above  decree 
ordering  the  sale);  be  suspended  until  the  next  May 
term,  1872,  the  court  reserving  the  power  to  vacate 
the  decree  and  allow  Judge  Watson,  assignee  of  the 
bank,  to  make  defense,  should  he  show  sufficient  grounds 
by  affidavit,  showing  that  justice  requires  that  he  be 
allowed   to   defend/' 

At  May  term,  J.  A.  McKinney,  solicitor  for  Wat- 
son and  for  the  Bank,  appeared  and  stated  as  on  affi- 
davit, that  there  was  a  bill  filed  in  the  Chancery  Court 
at  Nashville,  for  the  purpose  of  settling  and  adjusting 
all  claims  against  the  Bank  of  Tennessee,  and  that  said 
court  had  enjoined  all  creditors  of  the  bank  from  -filing 
bills  or  suing  out  process  against  said  bank  in  any 
other  court,  as  is  shown  by  a  certified  transcript  of 
the  record,  herewith  filed  as  exhibit  A,  and  made  by 
the  court  a  part  of  the  record.  And  thereupon  he 
moved  the  court  to  suspend  all  further  action  in  this 
case  in  this  court,  until  the  injunction  at  Nashville 
shall  be  dissolved  or  modified,  which  motion  was  ordered 
to  lie  over  for  fiirther  consideration.  At  a  subsequent 
day  of  the  term,  this  motion  was  overruled,  and  the 
decree  made  at  the  last  term  ordered  to  be  executed, 
from  which    decree   defendant   appealed. 

The  question  presented  on  these  facts,  is  not  whether 
the  decree  rendered  by  the  Chancellor  in  favor  of 
complainant,  on  the  matters  contained  in  his  bill,  is 
correct  and  the  proper  decree  in  the  case,  but  whether 
he  erred  in  proceeding  with  the  cause,  and  in  over- 
ruling the  motion  of  defendant  to  suspend  his  final 
decree  ordering   a   sale   of    the   land,   until  the   dissolu- 
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tion  or  modification  of  the  injunction  in  the  case  at 
Nashville.  It  will  be  seen  that  this  decree  of  Jan- 
uary^  1872^  was  regularly  entered^  was  a  final  decree^ 
as  containing  the  amount  that  was  due,  or  to  be  al- 
lowed as  value  of  the  incumbrance  by  the  dower,  and,, 
as  to  the  sale  of  the  land  attached  was  but  in  the 
nature  of  an  execution  awarded,  to  satisfy  the  amount 
found  due  by  the  clerk  and  master,  the  liability  hav- 
ing been  ascertained  by  the  previous  decree  of  Novem- 
ber,   1871. 

This  decree,  however,  was  ordered  to  be  suspended, 
"the  court  reserving  the  power  to  vacate  the  decree,, 
and  allow  Judge  Watson,  as  assignee  of  the  bank,  to 
make  defense,  should  he  show  sufficient  grounds,  show- 
ing that  Justice  requires  that  he  be  allowed  to  defend. '^ 
This   reservation   was   until   May   term,    1872. 

We  think  it  clear,  that  the  court  could  render  this, 
order,  or  did  only  reserve  the  right  to  vacate  its  de- 
cree, provided  Watson  should  show,  that  justice  required 
that   he   should    be   allowed   to   defend. 

In  the  aspect  of  the  case,  as  it  stood  at  this  time,, 
the  question  is,  whether  the  pendency  of  the  suit  at 
Nashville,  showed  that  justice  required  that  Watson,  as 
assignee,  should  have  been  allowed  to  defend  it.  We 
do  not  think  that  such  was  the  case.  Watson  had- 
been  regularly  served  with  process,  had  failed  to  ap- 
pear and  interpose  any  objection  to  the  proceedings, 
as  he  might  have  done,  if  the  efiect  of  this  proceed- 
ing was  such  as  is  now  insisted  on.  He  chose  to 
waive  this,  and  allow  this  case  to  go  on  to  final  de- 
cree ;    and  then,  without  any   explanation   or  excuse  for 
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his  failure  to  interpose  the  defense  at  an  earlier  day, 
asks  that  the  court  suspend  its  final  decree,  until  the 
iDJnnction  be  dissolved  or  modified.  We  doubt  whether 
the  court  had  the  power,  under  these  circumstances, 
to  suspend  its  decree,  even  if  the  terms  of  the  order 
did  not  preclude  it.  That  is  simply  as  asked  by  the 
defendant.  But  by  the  terms  of  the  reservation  it  is 
clear,  that  the  court  could  only  vacate  this  final  decree, 
upon  a  defense  being  presented  to  the  case  as  it  stood, 
as  it  had  no  power  to  vacate  the  decree  made  at  a 
former  term.  That  had  passed  beyond  its  control. 
In  a  word,  no  defense  to  the  merits  is  presented,  but 
only  a  suspension  of  action  by  the  court.  As  no 
defense  was  then  presented  available  against  the  case 
at  the  stage  in  which  it  stood,  nor  facts  showing  that 
justice  required  such  defense  to  be  made  by  Watson, 
the  court  could  not  under  this  reservation  properly 
vacate  its  decree  already  entered. 

It  is  not  necessary,  in  this  view  of  the  case,  to 
consider  the  question  presented,  as  to  whether  com- 
plainant had  notice  of  the  injunction,  as  we  think  the 
defendant  had,  by  his  own  laches,  waived  that  defense, 
and  let  the  case  pass  beyond  the  point  at  which  he 
could  properly  interpose  the  defense  presented.  The 
decree  of  the   Chancellor  will   be  affirmed. 
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tion  or  modification  of  the  injunction  in  the  case  at 
Nashville.  It  will  be  seen  that  this  decree  of  Jan- 
uary, 1872,  was  regularly  entered,  was  a  final  decree, 
as  containing  the  amount  that  was  due,  or  to  be  al- 
lowed as  value  of  the  incumbrance  by  the  dower,  and,, 
as  to  the  sale  of  the  land  attached  was  but  in  the 
nature  of  an  execution  awarded,  to  satisfy  the  amount 
found  due  by  the  clerk  and  master,  the  liability  hav- 
ing  been  ascertained  by  the  previous  decree  of  Novem- 
ber,   1871. 

This  decree,  however,  was  ordered  to  be  suspended^ 
"the  court  reserving  the  power  to  vacate  the  decree,^ 
and  allow  Judge  Watson,  as  assignee  of  the  bank,  to 
make  defense,  should  he  show  sufficient  grounds,  show- 
ing that  'justice  requires  that  he  be  allowed  to  defend.'* 
This   reservation   was   until   May   term,    1872. 

We  think  it  clear,  that  the  court  could  render  this, 
order,  or  did  only  reserve  the  right  to  vacate  its  de- 
cree, provided  Watson  should  show,  that  justice  required 
that   he   should   be   allowed   to   defend. 

In  the  aspect  of  the  case,  as  it  stood  at  this  time,, 
the  question  is,  whether  the  pendency  of  the  suit  at 
Nashville,  showed  that  justice  required  that  W^atson,  as 
assignee,  should  have  been  allowed  to  defend  it.  We 
do  not  think  that  such  was  the  case.  Watson  had 
been  regularly  served  with  process,  had  failed  to  ap- 
pear and  interpose  any  objection  to  the  proceedings, 
as  he  might  have  done,  if  the  effect  of  this  proceed- 
ing was  such  as  is  now  insisted  on.  He  chose  to 
waive  this,  and  allow  this  case  to  go  on  to  final  de- 
cree;   and  then,  without   any   explanation   or  excuse  for 
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his  failure  to  interpose  the  defense  at  an  earlier  day^ 
asks  that  the  court  suspend  its  final  decree,  until  the 
injunction  be  dissolved  or  modified.  We  doubt  whether 
the  court  had  the  power,  under  these  circumstances, 
to  suspend  its  decree,  even  if  the  terms  of  the  order 
did  not  preclude  it.  That  is  simply  as  asked  by  the 
defendant.  But  by  the  terms  of  the  reservation  it  is 
clear,  that  the  court,  could  only  vacate  this  final  decree, 
upon  a  defense  being  presented  to  the  case  as  it  stood, 
as  it  had  no  power  to  vacate  the  decree  made  at  a 
former  term.  That  had  passed  beyond  its  control. 
In  a  word,  no  defense  to  the  merits  is  presented,  but 
only  a  suspension  of  action  by  the  court.  As  no 
defense  was  then  presented  available  against  the  case 
at  the  stage  in  which  it  stood,  nor  facts  showing  that 
justice  required  such  defense  to  be  made  by  Watson, 
the  court  could  not  under  this  reservation  properly 
vacate   its  decree  already  entered. 

It  is  not  necessary,  in  this  view  of  the  case,  to 
consider  the  question  presented,  as  to  whether .  com- 
plainant had  notice  of  the  injunction,  as  we  think  the 
defendant  had,  by  his  own  laehes,  waived  that  defense, 
and  let  the  case  pass  beyond  the  point  at  which  he 
could  properly  interpose  the  defense  presented.  The 
decree  of  the   Chancellor  will   be  affirmed. 
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Purchaser  under  Deed  of  Trust.  No  crediior  as  such.  A  creditor 
who  has  accepted  a  deed  of  trust  on  land,  and  bid  thereon  a  part  of 
his  debt,  is  not  in  a  position,  as  purefuiser  of  the  land,  to  set  aside  a 
deed  registered  before  the  making  of  his  deed  of  trust,  on  the  ground 
that  it  was  without  consideration  and  in  fraud  of  creditors.  He  does 
not  seek  relief  as  a  creditor  for  the  remainder  of  his  debt,  nor  is  the 
maker  of  the  deed  made  a  party  defendant  to  his  bill. 


FROM    HANCOCK. 


AV^rit  of  error  Chancery  Court  at  SneedviUe,  March 
Term,   1872.      H.  C.  Smith,  Ch. 

No   counsel    marked   or   briefs   filed. 


V 


Freeman,  J.,   delivered   the  opinion   of  the  court. 


In  1850,  a  partnership  was  formed  between  com- 
plainant, then  a  resident  of  Virginia,  and  Lea  Jessee, 
a  resident  of  Hancock  county,  Tennessee,  for  the  pur- 
pose of  carrying  on  a  mercantile  business  in  the  town 
of  SneedviUe.  This  partnership  was  to  continue  four 
years  by  the  articles  of  agreement  between  the  parties, 
but  really  continued  until  the  death  of  Lea  Jessee,  in 
August,  1864.  This  firm  went  under  the  name  and 
style  of  Lea  Jessee  &  Co.  In  1851,  a  partnership 
was  formed  between  the  above  firm  and  R.  M.  Ham- 
blin,   for   the   purpose   of  carrying   on   a   branch   of  the 
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business  at  a  place  known  as  ^^Rob  Camp/^  in  the 
coDDty  of  Hancock.  The  terms  on  which  these  two 
partnerships  were  to  be  conducted,  are  found  in  articles 
of  agreement  set  out  in  the  record,  and  will  be  re- 
ferred to,  as  far  as  questions  are  raised  on  them,  in 
a  subsequent  part  of  this  opinion. 

The  bill  is  filed  in  this  case  mainly  for  the  pur^ 
pose  of  winding  up  and  finally  settling  these  two 
partnerships,  by  Tyler,  the  surviving  partner,  against 
the  representative  widow  and  heirs  and  distributees  of 
Lea  Jessee,  deceased,   and   Hamblin. 

Incidental  to  this,  however,  another  question  is  pre- 
sented. It  is  charged,  that  one  James  A.  Bird  was 
indebted  to  the  firm  of  Lea  Jessee  &  Co.  to  the 
amount  of  several  hundred  dollars,  and  that  to  secure 
the  same,  and  other  creditors,  Bird'  made  a  deed  of 
trast  to  one  Brown,  as  trustee,  of  a  tract  of  land  of 
three  hundred  and  fifty  acres,  in  Hawkins  county ; 
that  the  land  was  sold  under  this  deed  of  trust,  and 
hid  ofi^  by  the  firm,  for  an  amount  less  than  the  debts 
and  interest  secured  by  the  deed,  and  the  other  cred- 
itors paid  their  pro  rata  share  of  the  amount  bid — 
a  deed  was  made  to  the  firm  by  the  trustee.  Since 
said  sale,  one  William  E.  Bird,  a  brother  of  James 
A.,  claims  the  land  under  a  deed  from  his  brother. 
This  deed  from  James  A.  to  William  E.,  was  made 
January,  1843,  and  registered  soon  after  made.  This 
deed  is  alleged  to  be  fraudulent,  and  without  consid- 
eration— ^and  the  prayer  of  the  bill  is,  that  "the  deed 
from  James  A.  to  William  E.  Bird,  be  declared  fraud- 
ulent and  void,   and   set    aside,   and   that  the    land    be 
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sold  as  the  other  lands  in  the  bill  mentioned,  for  the 
purpose  of  settling  up  said  partnership.  James  A* 
Bird   is   not   made   party   to   this   bill. 

The  question  presented,  then,  is  simply  as  to  whether 
H  purchaser  under  a  deed  of  trust,  made  after  another 
conveyance,  which  last  deed  is  registered  regularly,  can 
oome  into  a  court  of  equity  to  have  the  deed,  so  made 
and  registered  before  the  trust  deed  under  which  his 
purchase  is  made,  set  aside  for  fraud  against  creditor's 
or  want  of  consideration.  The  deed  sought  to  be  set 
aside,  although  it  might  have  been  fraudulent  as  to 
exeditors  at  the  time,  was  good  as  between  the  maker 
and   the   party   to   whom   the   land   was   conveyed. 

It  being  registered,  it  was  notice  to  all  the  world, 
and  all  purchasers,  take  with  notice  of  its  existence. 
Creditors  might  have  had  it  declared  void  for  their 
benefit,  and  subjected  the  land  to  satisfaction  of  their 
debts.  It  is  true,  the  purchaser  in  this  case,  under 
the  deed  of  trust,  was  also  at  the  time  a  creditor  of 
James  A.  Baird,  but  does  not  file  his  bill  in  that 
character,  as  is  shown  by  the  form  of  the  bill  and  its 
prayer,  as  well  as  by  the  fact  that  the  alleged  debtor, 
James  A.  Bird,  is  not  made  a  party  to  the  bill. 
This  would  have  been  necessary,  if  the  object  had 
been  to  have  the  land  subjected  to  the  payment  of 
the    debt. 

It  is  unnecessary  for  us  to  decide  the  question,  as 
to  whether  the  deed  was  originally  fraudulent,  as  to 
creditors  seeking  the  enforcement  of  their  debts,  as  no 
such  case  is  made  in  the  bill.  The  Chancellor  prop- 
erly  dismissed   the   bill   as  to   W.   E.   Bird. 
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1.  Bankrupt  Law.    Stale  Court  can  not  Impeach  Discharge  for  JPVattd.    Ta 

a  plea  in  equity  that  before  the  filing  of  the  bill  the  defendant  had 
filed  his  petition  in  bankruptcy,  it  is  no  good  answer  that  the  defend- 
ant had  fraudulently  concealed  certain  property  and  failed  to  include 
it  in  his  assignment.  A  State  court  has  no  jurisdiction  to  attack  a 
discharge  in  bankruptcy  as  obtained  by  fraud.  The  jurisdiction  is 
exclusively  in  the  courts  of  the  United  States. 

2.  Same.     Law  (^  1841  and  1867  differ.    The  decision  of  Qupion  v.  Con/noTf 

11  Hum.,  87,  was  made  under  the  provision  of  the  bankrupt  law  of 
1841.    It  does  not  apply  to  the  present  laws  of  the  United  States. 

[The  transcript  was  not  furnished  reporter.] 

Babton,    for    complainant^    with    whom    was    J.    T. 
Shields^  who  insisted : 

The  replication  to  the  plea  is  valid,  and  if  true 
(as  it  unquestionably  is)  is  conclusive  of  the  case^  and 
the  proceedings  in  bankruptcy  are  no  bar  to  the  ro- 
lief  sought   by   the   bill. 

Courts  of  equity  have  jurisdiction  to  declare  void 
verdicts,  judgments^  decrees  and  other  judicial  proceed- 
ings procured  by  fraud.  1  Story's  Eq.,  sec.  252,  2 
Story's  Eq.,  sec.  1574;  and  HeiskelPs  Dig.,  415,  where 
the  Tennessee  cases  are  cited  and  digested,  showing 
that  a  void  judgment  may   be   so  declared   in   equity. 

In  James'  Bankrupt  Law,  136,  it  is  said:  ^'The 
bankrupt  has  still  another  ordeal  to  pass  through. 
If  sued  bv  a  creditor  for  a  debt  due  before  the  ad- 
judication  of  bankruptcy,  such  creditor  proceeds  with 
his  action,  and  does    not  prove    under    the    bankrupt'a 
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estate^  and  the  bankrupt  having  obtained  his  order  of 
discharge;  pleads  it  in  bar  to  such  action^  the  cred- 
itor maj;  by  way  of  replication  to  such  plea,  impeach 
such  discharge  upon  any  of  the  grounds  in  respect  of 
which  the  act  invalidates  it;  and  the  question  thus 
raised  by  the  pleadings  is  that  which  is  to  be  tried 
by   the  jury." 

Numerous  cases  are  cited  by  this  author  showing 
that  a  State  court  may^  on  such  a  replication  to  a 
plea  of  discharge^  entertain  jurisdiction  to  declare  the 
discharge   void, — among  which   are  Floumoy   v.   Newton, 

8  Georgia,  306 ;  Tompkins  v.  Bennet,  3  Texas,  36 ; 
Swan   v.    LUtleJield,   4  Wash.,  474;     Beekman  v.  NeUon, 

9  Met.,   434. 

And  more  recently,  in  the  cases  of  Beardely  v. 
Hall,  36  Ct.,  270;  Perkins  v.  Gay,  reported  in  Bank- 
rupt Register,  189;  in  the  American  Law  Times,  192, 
in  the  Chicago  Legal  News,  279 ;  and  in  the  Pitts- 
burg  Legal   Journal,    98,   the   same   doctrine   is   held. 

And  these  were  all  cases  in  which  a  final  dis- 
charge was  pleaded,  whereas  in  this  case  only  the  in- 
stitution   of  proceedings   is   pleaded. 

And  it  was  held  in  Bernes  v.  Moore,  2  Bankrupt 
Register,  174,  that  in  no  event  was  any  creditor  pre- 
cluded from  attacking  a  discharge  in  a  State  court 
who  had  no  legal  notice  of  the  filing  of  the  petition; 
and  that  a  creditor  to  whom  notice  was  not  given  as 
required  by  the  act  of  Congress,  was  not  bound  by 
the   proceeding. 

And,   by   reference   to   the   schedule   of  Creed,   it  will 
be   seen   that  the   claims  of  Shields  &  Fulkerson,  tma- 
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teesy  etc.|  and  of  Morris^  are  not  inserted^  and  they, 
therefore,   had   no   notice  and   were   not  bound. 

The  trial  of  the  issue  of  fact  on  the  plea  and 
replication  is  conclusive.  James'  Bank.  Law,  136, 
and  cases  there  cited;  see,  also,  Adams'  Eq.,  342,  as 
to   the  effect  of  trial   on  a  plea. 

Creed  rests  his  defense  on  his  plea.  He  does  not 
demur  to  the  relief  on  any  ground,  nor  does  he  an- 
swer. He  can  not,  therefore,  raise  any  of  the  ques- 
tions as  to  the  necessity  of  judgments  at  law,  returns 
of  nulla  boruiy  etc,  even  if  there  were  anything  serious 
in  them,  attempted  to  be  raised  by  Mrs.  Creed  in 
her  answer.  He  submits  to  the  jurisdiction  by  fail- 
ing to  demur.  And  as  to  Mrs.  Creed,  she  has  no 
right  to  make  any  defense  for  him.  We  have  con- 
oeded  her  right  to  have  the  use  of  the  trust  fund  so 
long  as  she  may  live,  and  that  done,  she  has  no 
further  interest  in  the  case. 

The  complainants  caused  the  property  in  question 
to  be  attached,  which  was  done,  and  they  thereby  ac- 
qoired  an  attachment  lien  on  the  same,  which  remains 
undisturbed   and   in   full   force  and   effect. 

When  the  cause  was  heard,  it  was  admitted  that 
Greed  had  obtained  a  final  discharge;  but  this  is  im- 
material, as  the  fraud  vitiates  the  whole  proceedings. 
See  the   authorities   herein   before   cited. 

T.   A.   R.   Nelson,  for  defendants,   said : 

William   S.   Creed's  plea  to   the  jurisdiction,  on   the 

ground    of    a    pending  suit    previously   commenced    in 

bankruptcy,   is   set  out  in   the   record. 
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The  replication  that  William  S.  Creed  fraudulently 
omitted  to  return  a  valuable  part  of  his  estate  in  his 
schedule,  and  that  defendants  have  not,  in  any  man- 
ner, filed  their  claims  or  become  parties  to  the  pro- 
ceeding in   bankruptcy,  is  contained   in  the   record. 

The  Chancellor's  decree  sustaining  the  plea  to  the 
jurisdiction,  on  the  grounds  that  this  suit  was  not 
commenced  until  the  12th  of  July,  1868,  nearly  seven 
months  after  the  petition  in  bankruptcy  was  filed  on 
the  29th  of  December,  1868,  and  that  William  8. 
Creed   had   obtained   his   discharge,   appears   in   record. 

1 .  The  first  and  most  interesting  question  in  the 
record  is,  whether  a  State  court  has  jurisdiction  to 
declare  that  a  discharge  in  bankruptcy  is  void  for 
fraud.  To  show  that  it  has  not,  I  rely  upon  the 
well-considered  case  of  Carey  v.  Ripley,  57  Maine,  69; 
in  2  Am.  R.,  19;  the  34th  section  of  the  Bankrupt 
Law  in  Brightly's  Annotated  Dig.,  p.  71,  No.  80;  in 
Shawhan  v.    Wherrityy   7   How.,   627. 

Opinions  to  the  contrary,  cited  in  James'  Bankrupt 
Law,  136-138,  seem  to  have  been  founded  upon  the 
Act  of  1841,  which  contained  no  provision  similar  to 
that  in  the  Act  of  1867,  sec.  34.      See  Rice's  Man.,  71. 

When  two  tribunals  have  concurrent  jurisdiction, 
the  one  which  first  obtains  possession  of  the  subject 
must  adjudicate,  and  neither  party  can  be  forced  into 
another  jurisdiction.  Smith  v.  Mclver,  9  Wheat.,  32; 
Shelby  v.  Baaon,  10  How.,  56;  Buck  v.  Colbaihy  3 
Wall.,   334. 

And,  wherever  a  tribunal  has  decided  upon  a  mat- 
ter within   its   regular  jurisdiction,  its  decision   must  be 
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presQined  proper,  and  is  binding  until  reversed  by  a 
superior  tribunal.  It  cannot  be  affected,  nor  can  the 
rights  of  persons  dependent  upon  it  be  impaired,  by 
any  collateral  proceeding.  Elliott  v.  Piersoll,  6  Pet., 
328;  Cocke  v.  HaUey,  16  Pet.,  71;  Hopkins  v.  iee, 
6  Wheat.,  100;  Nations  v.  Johnson,  24  How.,  106; 
Huff  V.  Hutchinson,  14  How.,  586 ;  Christmas  v.  WcU- 
lace,  5  Wal.,  200;  Britton  v.  Corven,  6  Hum.,  315; 
Thacker  v.  Chambers,  5  Hum.,  313;  HaU  v.  Heffley, 
6  Hum.,  442;  see,  also,  4  Sneed,  371;  3  Sneed,  59; 
1  Yer.,   296;     4   Hum.,    174. 

It  is  admitted  that  a  judgment  or  decree  may  bo 
attacked  and  set  aside  for  fraud,  according  to  8  Hum., 
363;  Story's  Eq.  Jur.,  sees.  426-7;  1  Sch.  &  Lef,, 
355,  374,  375,  386;  1  J.  C.  R.,  402;  4  J.  C.  R., 
118;  but  this  can  only  be  done  in  a  suit  brought 
for  that  direct  purpose,  and  not  collaterally.  The 
judgment  or  decree  of  a  court  of  the  United  States 
cannot  be  so  assailed  in  a  State  court.  The  remedy 
is  in  the  courts  of  the  United  States,  either  by  ap- 
peal from  the  proceedings  in  bankruptcy  or  by  bill  in 
equity.  See  Thompson  v.  Tonliquo,  2  Pet.,  157; 
WUeox  V.  Ja^ckaon,  13  Pet.,  498;  United  States  v.  Av* 
redondo,  6  Pet.,  691 ;  Voorhees  v.  Bank  of  the  United 
States,  10  Pet.,  49;  Cocke  v.  Halsey,  16  Pet.,  71; 
IRckey  v.   Stewart,   3   How.,   750. 

As  to  the  plea  and  replication,  see  Story's  Eq. 
PI.,  sees.   697,   878-882. 

Freeman,   J.,   delivered   the   opinion  of  the  court. 
The  bill   in   this  case  was  filed   July  12,  1869.      It 
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seeks  to  enforce  the  collection  of  certain  debts  of 
complainants,  due  from  defendant  Creed,  by  sale  of 
property   mentioned   in    the   bill,   which   is   attached. 

To  this  bill  the  defendant  Creed  filed  a  plea,  set> 
ing  up  the  fact  that  on  the  29th  December,  1868^ 
before  the  filing  of  this  bill,  he  had  filed  his  petition 
in  the  District  Court  of  the  United  States,  at  Knox- 
ville,  to  be  declared  a  bankrupt,  under  the  bankrupt 
law  of  1867 ;  that  he  had  been  regularly  adjudged  a 
bankrupt,  and  an  order  regularly  made  for  meeting 
of  creditors,  on  the  23d  of  September,  1869,  for  the 
purpose  of  choosing  an  assignee;  that  said  suit  in 
bankruptcy  was  still  pending  and  undetermined,  and 
that  the  District  Court  had  acquired  jurisdiction  of  all 
the  assignable  property  of  said  Creed,  had  exclusive 
jurisdiction   over   the  matters  in   complainants'  bill,  etc. 

To  this  plea  complainants  file  a  replication,  in 
substance,  "that  said  Creed  fraudulently,  willfully,  and 
with  the  design  and  intent  to  defraud  his  creditors, 
omitted  from  the  schedule  annexed  to  his  |3eti1ion  in 
bankruptcy  certain  valuable  property,"  proceeding  to 
describe  the  said  property  with  particularity,  and  con- 
cluding with  the  averment,  that,  as  the  result  of  said 
alleged  fraudulent  concealment,  the  said  proceedings  in 
bankruptcy,  under  which  these  complainants  have  in 
no   manner   filed   their  claims,   are   utterly   void. 

Proof  was  taken  on  the  question  raised  by  this 
replication,  but  before  the  hearing,  a  certificate  of  dis- 
charge in  bankruptcy  was  filed  as  evidence  in  the 
cause,  which  seems  to  have  been  considered  by  the 
court    below;     and    on    final    hearing,   the    court    being 
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of  opiDion  that  the  Chancery  Court  had  no  jurisdic- 
tion to  grant  the  relief  sought  in  the  bill,  under  the 
facts  shown  in  the  record,  dismissed  complainants'  bill, 
from   which   they   appealed   to  this  court. 

The  question^  mainly  urged  in  argument,  is  not 
precisely  presented  by  the  plea  and  replication  in  this 
case — that  is,  whether  a  court  of  a  State  has  the  right 
to  declare  a  discharge  in  bankruptcy,  under  the  Act 
of  1867,  void,  as  having  been  obtained  by  fraud,  such 
as  suppression  of  assets,  or  not  returning  a  full  and 
true  inventory  of  his  property,  by  the  bankrupt, — but 
only  the  question  as  to  whether  the  pendency  of  a 
soit  in  bsyikruptcy,  and  adjudication  that  a  party  is 
a  bankrupt,  may  be  defeated  in  its  effects  on  the 
rights  of  creditors  to  sue  in  a  State  court,  by  show- 
ing a  fraudulent  suppression  of  property,  or  failure  to 
return  the  same  in  his  inventory  by  the  bankrupt. 
But  as  the  discharge  was  obtained  before  decree,  and 
filed  as  evidence,  and  seems  to  have  been  in  part  the 
basis  of  the  Chancellor's  decree,  it  is  perhaps  proper 
to  decide   the   question    in   both    aspects. 

The  Constitution  of  the  United  States  gives  "the 
Congress''  of  United  States  power  to  establish  an  uni- 
form rule  of  naturalization,  and  uniform  laws  on  the 
sabject  of  bankruptcies  throughout  the  United  States; 
and  it  has  been  held,  we  l)elieve,  without  any  con- 
trary view  in  the  courts  of  the  United  States — that 
is,  the  Federal  courts — since  the  leading  case  of  S(ur- 
gis  v.  Orovminshield,  decided  in  1819,  that  when  Con- 
gress has  deemed   fit  to  exercise  this   power — the    power 

to   pass   such    laws,  or   such    laws   that    ninv   already   ex- 
11 
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ist  in  the  States  are  suspended — the  exercise  of  the 
power  by  the  Federal  Government  being  incompatible 
with  the  exercise  of  the  same  power  by  the  States. 
Congress  chose  to  exercise  the  power  granted  by  the 
Act  of  1867,  and  passed  the  law  now  in  force,  au- 
thorizing a  debtor  upon  petition,  as  therein  prescribed^ 
to  bring  his  suit  in  the  District  Court  of  the  United 
States,  seeking  a  discharge  from  his  indebtedness.  In 
the  language  of  a  late  work  on  the  subject — Bump 
on  Bankruptcy,  p.  51 :  "The  commencement  of  pro- 
ceedings in  bankruptcy  on  the  part  of  the  debtor,  is 
the  commencement  of  a  suit  jin  the  District  Court  by 
him  against  all  his  creditors,  in  which  action  he  is 
plaintiff  and  the  creditors  defendants — the  debtor  ask- 
ing the  court  for  a  judgment  against  the  defendants 
discharging  him  from  indebtedness  to  them."  This 
is  perhaps  as  accurate  a  statement  of  the  proceeding 
and  its  purpose  as  will  be  found,  when  taken  in  con- 
nection with  the  additional  idea  that  it  is  commenced 
in  the  only  court  having  jurisdiction  to  administer  the 
law  of  Congress,  passed  in  the  exercise  of  its  exclu- 
sive power  over  the  subject,  as  granted  in  the  Con- 
stitution. It  is  true  it  is  not  a  proceeding  in  reniy 
where  the  seizure  of  the  property  gives  the  court  ju- 
risdiction, but  it  is  a  case  where  the  creditor,  being 
a  party,  is  entitled  to  his  day  in  court.  As  soon  as 
the  petition  is  filed,  the  property  of  the  bankrupt  is 
placed  under  the  custody  of  the  court,  in  su«h  a 
sense  at  least,  that,  upon  an  appointment  of  an  as- 
signee, and  assignment  executed,  it  relates  back  to  the 
day   of    filing    the    petition,   and    vests    the    property    in 
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him  firom  that  time:  Bump  on  Bank.,  325,  326. 
And  from  the  date  of  filing  the  petition,  the  property 
is  not  subject  to  interference  or  seizure  under  any 
proceeding  of  any  other  court  instituted  after  the  com- 
mencement of  the  bankrupt  proceedings.  See  Bump, 
276,  and  cases  cited.  This  must  necessarily  be  so, 
or  otherwise  bankrupt  proceedings  would  be  a  mere 
form,  so  &r  as  distribution  of  a  debtor's  property 
among  his  creditors  is  concerned;  for  if  it  could  be 
seized  under  State  process  after  the  filing  of  his  peti- 
tion, eager  creditors,  seeking  to  avoid  a  pro  rata  dis- 
tribution, would  readily  absorb  it,  or  cover  it  with 
individual  suits  in  order  to  gain  a  preference  for  their 
claims.  And  it  is  provided  by  sec.  21,  second  clause, 
"that  no  creditor,  whose  debt  is  provable,  shall  prose- 
cute to  final  judgment  any  suit  at  law  or  equity  there- 
for against  the  bankrupt  until  the  question  of  the 
debtor's  discharge  shall  have  been  determined.^'  It 
has  been  held  in  several  cases  that  the  object  of  this 
section  is  to  prevent  a  race  of  diligence  between  cred- 
itors, and  applies  to  all  cases  where  the  personal  lia- 
bility of  the  debtor  is  sought  to  be  fixed  or  ascer- 
tained by  a  final  judgment,  pending  the  determination 
of  the  question  of  discharge :  2  Bank.  Beg.,  81 ; 
Bnmp.   on   Bankr.,   377. 

The  question  of  whether  a  discharge  in  bankruptcy 
will  discharge  a  particular  debt,  is  one  that  can  only 
be  tried,  after  the  discharge  is  obtained,  when  the 
debt  shall  be  sought  to  be  enforced  and  the  discharge 
is  pleaded   in   bar  of  a  recovery. 

Without    elaborating    this    question^    we    hold    that, 
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pending  the  proceedings  for  a  discharge  in  bankruptcy, 
when    a    plea    is    interposed    as    in    this    case    of    sach 
pendency,  no  suit  can  be  sustained  to  enforce  a  prova- 
ble   claim;    and    if    any   has    been    commenced    before 
the    commencement  of   the  bankrupt    proceedings,   it   is 
provided,   that    on    application    to    the    Court — ^that    is, 
District  Court — they  will   be   stayed  to  await   the  ques- 
tion  of  a  discharge,  under  the  terms   laid  down  in   the 
third    clause    of   the  above    section.      So    far,  then,   as 
the   matter   of  the   replication   seeks   to  avoid   the   effect 
of  the   adjudication   of  the   party   to  be   a   bankrupt   on 
account    of   his    failure    to    render    a    perfect    schedule, 
and   defeat  or   avoid   the   effect   of   the   pending  of   the 
proceedings   in   bankruptcy   in   advance,   we   think    it   is 
clearly    insufficient.        In    addition     to    this,    the    very 
matter   sought  to   be   set   up,   is  a    ground '  on   which   a 
discharge   may   be   successfully   resisted   if   interposed   in 
the   suit  already  pending,   and  if  that  court  should   fail 
to  decide  correctly  on   the  question,  an  appeal   is   given 
to    a    higher    tribunal    for    its    correction.       It    is    true 
the   statement    is    made,   in    conclusion   of    the    replica* 
tion,   that   complainants   have   in   no   manner    filed   their 
claims;      but     this    does     not     exclude     the    idea     that 
they    are    parties    to    the     proceedings,    as     parties     to 
such    a   suit   are    not   made    by   filing   their    claims,    but 
are   so   by   service   of   the    notices    founded    in   the   law 
of  Congress. 

So  much  for  this  aspect  of  the  case.  But  as  the 
discharge  has  already  been  obtained,  and  the  question 
of  its  validity  is  presented  in  argument  before  us  on 
the   grounds  stated   in  the  replication,  and   proof  taken, 
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ire  prooceed  to  investigate  the  question,  can  a  State 
■court,  when  a  bankrupt's  discharge  is  presented  as  a 
defense  to  a  debt  created  before  institution  of  bank- 
rupt proceedings,  inquire  into  the  validity  of  such  dis- 
charge, or  declare  it  void  for  fraud  in  obtaining  it, 
such  as  is  alleged  in  this  replication?  Under  the 
bankrupt  law  of  1841,  it  was  held  by  this  court,  in 
the  case  of  Gupton  v.  Connor,  11  Hum.,  298,  that 
this  could  be  done.  That  decision,  however,  was 
based  upon  the  following  provision  of  the  law  of 
1841:  ''The  discharge  and  certificate,  when  duly 
granted,  shall,  in  all  courts  of  justice,  be  deemed  a 
faW  and  complete  discharge  of  all  debts,  contracts  and 
other  engagements  of  such  bankrupt,  which  are  prova- 
ble under  this  act,  and  shall  and  may  be  pleaded  as 
a  flill  and  complete  bar  to  all  suits  brought  in  any 
court  of  jurisdiction  whatever,  and  the  same  shall  be 
conclusive  evidence  of  itself  in  favor  of  such  bank- 
rnpt,  unless  the  same  shall  be  impeached  for  some 
fraad,  or  willful  concealment  of  his  property  or  rights 
of  property,  as  aforesaid,  contrary  to  the   provisions  of 

this  Act.''       The    court    held    that,    by   this    provision, 

* 

the  discharge  was  only  made  prima  facie  conclusive, 
subject,  however,  to  be  impeached  by  any  creditor,  in 
any  court,  wherever  it  might  be  pleaded.  Such  is 
the  express  provision  of  the  law. 

But  the  Act  of  1867  has  not  this  provision,  but 
quite  a  contrary  one.  Sec.  34  of  that  Act  provides: 
"That  a  discharge  duly  granted  under  this  Act  shall, 
with  the  exceptions  aforesaid  (that  is,  exceptions  in 
^c.  33),   release    the   bankrupt   from    all    debts,   claims, 
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liabilities  and  demands,  which  were  or  might  have 
been  proved,  against  his  estate  in  bankruptcy,  and 
may  be  pleaded,  by  a  simple  averment — that  on  the 
day  of  the  date  sach  discharge  was  granted  to  him^ 
setting  the  same  forth  in  hcec  verba — as  a  complete 
bar  to  all  suits  brought  on  any  such  debts,  claims,, 
liabilities  or  demands,  and  the  certificate  shall  be  con- 
clusive evidence,  in  favor  of  such  bankrupt,  of  the 
fact  and  the  regularity  of  such  discharge/'  It  is  then 
])rovided,  "that  any  creditor  or  creditors  of  said  bank- 
rupt, whose  debt  was  proved,  or  provable  against  the 
estate  in  bankruptcy,  who  shall  see  fit  to  contest  the 
validity  of  said  discharge,  on  the  ground  that  it  was 
fraudulently  obtained,  may,  at  any  time  within  two 
years  after  the  date  thereof,  apply  to  the  court  which 
$^ranted   it,   to   set  aside  and   annul   the   same/' 

From  this  section,  as  we  have  quoted  it,  it  is  clear 
that  the  discharge  is  not  made  prima  facie  evidence; 
but  "his  certificate,"  says  the  Act,  "shall  be  conclu- 
sive evidence  in  his  favor,  and  of  the  fact  and  regu- 
larity of  such  discharge."  And  then,  instead  of  the 
provision  of  the  Act  of  1841,  which  we  have  quoted — 
that  it  shall  be  conclusive  "unless  the  same  shall  be 
impeached  for  some  fraud  or  willful  concealment  of 
his  property,"  etc. — it  is  provided  how  it  shall  be 
impeached;  that  is,  by  any  creditor  or  creditors  whose 
debt  was  either  proven   or  provable  against  the  estate, 

"at  any  time  within  two  years  after  the  date  thereof,"^ 

« 

in   the   court  in    which    it   was   granted. 

The  whole  proceeding  and  subject  is  regulated  by 
the    Act    itself,    the    whole    matter     being    exclusively 
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within  the  control  of  Congress,  by  virtue  of  the  con- 
stitutional provision  giving  the  Congress  the  power  to^ 
pass  uniform  laws  on  the  subject  of  bankruptcy.  Hav- 
ing  provided  the  mode .  in  which  the  decree  of  the 
District  Court  might  be  impeached,  it  must  be  held 
that  such  mode  is  exclusive.  •  If  we  should  sustain 
the  view  of  complainant,  we  have  the  anomaly  of  a 
decree  of  a  court  of  exclusive  jurisdiction  being  at- 
tacked collaterally,  when  presented  as  evidence,  in  vio- 
lation of  the  universally  settled  principle  that  a  decree 
of  a  court  of  competent  jurisdiction  can  only  be  at- 
tacked by  a  -  direct  proceeding  instituted  for  that  pur- 
pose, and  that  the  judgments  and  decrees  of  such 
ooarts  are  to  be  held  conclusive  when  collaterally  pre- 
sented, unless  they  are  void  on  their  face.  See  6- 
Hum.,   444 ;     4   Sneed,   371  ;     3   Sneed,   59. 

In  the  case  of  Covey  v.  Ripley,  2  Amer.  R.,  20,. 
the  Supreme  Court  of  Maine  says:  "The  proceedings 
in  bankruptcy  are  statutory  proceedings.  The  powers 
exercised  and  remedies  given  in  bankruptcy,  are  given 
by  statute.  The  impeaching  tribunal  is  specified,  and 
this  designation,  according  to  well  established  princi- 
ples of  interpretation,  forms  a  part  of  the  remedy  and 
excludes  all  others.'^  The  court  cites  several  cases  in 
support  of  the  principle,  and  it  is  certainly  a  sound 
one.  The  court,  in  the  above  case,  says  the  author- 
ity conferred  by  Act  of  1867  upon  the  United  States 
courts  to  set  aside  and  annul  a  discharge  in  bank- 
ruptcy, is  incompatible  with  the  exercise  of  the  same 
power  by  the  courts  of  the  State;  for,  if  such  power 
can  be   exercised    by   the   State    courts,   we   might   have 
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the  anomalous  state  of  things  presented  of  a  discharge 
held  to  be  valid  by  the  United  States  court  having 
exclusive  jurisdiction  to  grant  it,  and  clear  power  to 
test  its  validity,  declared  void,  by  a  State  court  where 
it  incidentally   came   in  question.'^ 

We  think  the  decision  cited  is  a  sound  view  of 
the  law,  and  well  sustains  the  views  we  have  pre- 
sented in  this  opinion.  We  may  add,  that  sound 
policy  would  favor  the  mode  laid  down  in  the  statute, 
for  there  ought  to  be  an  end  of  litigation  somewhere, 
and  if  the  discharge  can  be  attacked  for  causes  such 
as  alleged  in  this  case,  then  it  may  be  done  at  any 
and  all  times  in  the  future,  and  in  any  case  when 
presented,  and  such  an  attack  might  be  made  years 
after  the  discharged  debtor  was  dead,  when  he  could 
not  explain  circumstances  alleged  of  apparent  fraud, 
and  when  witnesses  were"  dead,  or  their  memory  had 
failed  with  reference  to  the  transactions  in  question. 
We  therefore  hold,  that,  under  the  Act  of  1867,  a 
discharge  in  bankruptcy  cannot  be  attacked  or  im- 
peached when  collaterally  brought  in  question  in  a 
State  court,  for  causes  such  as  are  alleged  in  this 
case;  but  the  same  is  conclusive,  unless  it  be  attacked 
in   the   manner   prescribed   by   the   Act  of  1867. 

This  question  is  conclusive  of  the  case,  and  renders 
it  unnecessary  to  examine   others. 

The  decree  of  the  Chancellor  will  be  affirmed. 
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Set-off.    Plam^ff  oimnot  ditmiss  after  account  ordered.    After  an  aocount 
ordered  by  the  court  under  Code  sec.  2924,  in  an  action  at  law,  the 
plaintiff  cannot  dismiffi  his  suit  without  the  consent  of  defendant. 
Gode  cited :  Sec.  2964. 


FBOM    OR££N£. 


Appeal  in  error  from  the  Circuit  Court  of  Greene. 
M.  L.  Hall,  Criminal  J.  of  Knox,  sitting  by  inter* 
change  with   E.   E.   Gillenwatbrs. 

Ingersoll  &  McKee,   for  Galbraith. 

This  was  an  action  brought  by  the  Railroad  Com- 
pany against  Gralbraith  and  his  security  upon  his  bond 
as  depot  agent  for  alleged  balances  due  from  him  on 
the  settlement  of  accounts.  Among  other  things  the 
defendant  pleaded  set-off.  A  trial  was  had;  the  jury 
found  nothing  due  from  the  defendant  on  his  accounts 
for  the  time  covered  by  his  bond,  but  found  for  the 
defendants  the  amount  of  his  set-off.  Upon  this  judg- 
ment was  rendered.  The  cause  was  brought  to  this 
court  at  the  September  Term,  1870,  and  was  reversed 
upon  the  ground  that  as  the  jury  found  the  plaintiff 
had  no  claim,  there  could  be  no  judgment  for  the 
set-off.  1  Heis.,  482,  The  cause  was  remanded  with 
an  intimation  that  it  was  a  proper  case  to  refer  to 
the    clerk,   under    sec.    2924    of   the    Code,   it    being   a 
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case   of   complicated   accounts.       The   cause   was   accord- 
ingly   referred   to   the   clerk. 

The  action  was  covenant  upon  the  bond  of  Gral- 
biaithy  and  executed  the  1st  of  January,  1860.  The 
plaintiff^s  right  of  recovery  rested  alone  upon  any  lia- 
bility they  might  be  able  to  show  against  Galbraith 
arising  between  the  1st  day  of  January,  1860  (the 
date  of  the  bond),  and  September,  1860  (the  termina- 
tion of  his  agency).  The  account  ordered,  however, 
embraces  the  entire  period  of  Galbraith's  agency,  be- 
ginning in  1858.  It  also  inquires  into  other  matters, 
that  is,  the  amount  paid  by  Galbraith  for  claims  pur- 
chased by  him  on  the  railroad,  and  which  constitute 
his  set-off.  The  account  was  taken,  and  resulted  in 
showing  a  large  balance  in  favor  of  Galbraith,  both 
on    the   accounts   as   agent   and    on    his   offset. 

Upon  this  the  complainant  excepts  to  the  report, 
but  abandons  his  exceptions  and  dismisses  the  suit. 
The  defendant  moved  for  judgment  or  decree  for  the 
amount  in  his  favor,  and  appeals  from  the  refusal  of 
the  court  to  render  this  decree.  Riley  &  White  v» 
Cbrter,   3   Hum.,    230. 

The  question  submitted  is,  whether  or  not  a  decree 
referring  a  cause  like  this  to  the  clerk,  under  sec. 
2924  of  the  Code,  does  not,  in  legal  effect,  convert 
it  into  an  equity  cause,  as  if  a  bill  and  cross  bill 
were  filed  for  the  settlement  of  complicated  accounts. 
Here  the  decree  for  account,  at  the  plaintiff's  instance, 
covers  a  much  wider  scope  than  was  embraced  by 
their  declaration.  This  very  complicated  account  is 
taken    at    great    trouble    and    expense.       The    plaintiff 
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abandons  his  exceptions,  virtually  conceding  that  it  is 
correct,  and  dismisses  his  suit;  turns  the  defendant 
out  of  court  and  compels  him  to  bring  another  suit^ 
to  retake  the  same  account  to  settle  the  same  contro- 
versy. 

The  plaintiff's  ground  is,  that  as  nothing  was  found 
due  the  plaintiffs  or  the  agency,  there  can  be  no  set* 
off  recovered.  But  there  were  conflicting  accounts  in 
regard  to  the  agency,  and  it  was  upon  the  adjudg- 
ment and  balancing  of  these  accounts  that  a  balance 
was  found  in  favor  of  complainant.  It  is  submitted 
that  the  plaintiff,  having  brought  the  defendant  into 
court  to  settle  these  accounts,  must  abide  the  settle- 
ment, and  the  defendant  is  entitled  to  a  decree  for 
the  balance   in   his   favor. 

It  is  furthermore  insisted  that  if  the  cause,  not- 
withstanding the  reference  to  the  clerk,  was  not  changed 
to  an  equity  cause,  or  of  that  nature,  then  the  dis- 
missal by  the  plaintiff  relates  back  before  the  former 
trial  and  verdict,  and  ignores  the  finding  of  the  jury 
on  the  trial  of  nothing  due  from  defendant  to  plaintiff^ 
and  the  court  will  not  assume  because  of  such  a  ver- 
dict, when  the  plaintiff  subsequently  proposes  to  dis- 
miss or  withdraw  his  case,  that  there  is  nothing  due 
from  defendant  to  plaintiff,  and  the  cause  as  to  de- 
fendant's right  to  judgment  for  his  set-off,  stands  as 
tiiough  there  had  never  been  a  trial  at  all.  It  will 
be  observed  that  the  motion  by  the  defendant  is  for 
judgment  on  .the  plea  of  set-off,  though  the  amount 
which  is  doe  is  evidenced  by  the  report  of  the  clerk. 
RUey  A   WhiU   v.   Carter,   3    Hum.,   230. 
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Barton,  Pettibone  &  Robinson,  for  R.R.  Co. 

Sneeb,   J.,  delivered  the  opinion   of  the  court. 

The  action  was  be^an  by  the  Railroad  Company 
on  the  21st  of  March,  1862,  upon  the  covenants  of 
Galbraith^s  bond  as  depot  agent,  to  recover  a  large 
deficit  alleged  to  be  due  the  Company  from  said  agent 
upon  account  of  his  agency.  Among  other  |>lea8  the 
defendant  below  filed  a  plea  of  set-off,  specifically  set- 
ting forth  a  large  indebtedness  of  the  plaintiff  to  him. 
Upon  a  trial  at  the  June  Term,  1869,  there  was  a 
verdict  for  the  agent  upon  his  plea  of  set-off  for 
^1,656.62,  upon  which  judgment  was  rendered.  In 
this  verdict  there  was  no  finding  at  all  for  the  plain- 
tiff, and  no  response  to  the  issues  except  the  verdict 
for  the  defendant  for  the  sum  stated.  Upon  an  ap- 
peal in  error  to  this  court  the  judgment  was  reversed 
upon  the  ground  that  the  verdict  ignored  any  cause 
of  action  by  the  plaintiff,  and  that  in  such  case,  ac- 
cording to  the  repeated  rulings  of  this  court  in  con- 
struing our  statutes  of  set-off,  the  defendant  could 
take  nothing  by  his  plea.  1  Heis.,  482.  The  bill 
of  exceptions  before  the  court  upon  the  first  appeal 
contained  ample  evidence,  notwithstanding  the  verdict 
that  there  were  large  mutual  dealings  between  the  par- 
ties, and  this  court  being  of  opinion  that  it  was  a 
proper  case  of  complicated  account  to  be  remanded 
for  further  proceeding.  Under  the  statute  the  case 
was  accordingly  remanded.  The  statutes  of  set-off  con- 
tain the  following  provision  under  which  the  case  was 
then    remanded :    ^^  If    the    matter    in    issue    upon    the 
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pleadings  are  of  complicated  account,  the  court  may 
direct  a  reference  to  the  clerk,  or  a  special  commis- 
sioner, as  in  a  court  of  chancery,  allowing  a  trial  by 
jury  of  any  matters  of  &ct  arising  upon  such  account, 
as  in  chancery  cases.''  Code,  sec.  2924.  The  case 
having  been  thus  remanded,  the  matters  in  issue  upon 
the  plea  of  set-off  were  accordingly  referred  to  the 
clerk,  who  took  and  stated  an  elaborate  account,  show- 
ing the  existence  of  large  mutual  demands  between 
the  parties,  with  a  large  balance  in  favor  of  defend* 
ant.  Upon  the  coming  in  of  this  report  the  plaintiff 
filed  exceptions  to  the  same,  alleging  divers  errors,  and 
claiming  large  credits  not  allowed  in  the  account.  The 
plaintiff  then  abruptly  dismissed  its  suit  without  invok- 
ing the  action  of  the  court  upon  the  exceptions  filed, 
and  thereupon  the  defendant  moved  for  judgment  in 
his  behalf  for  the  excess  so  found  by  the  account  to 
be  due  him.  This  motion  the  court  disallowed,  and 
judgment  was  rendered  for  the  defendant  simply  that 
he  go  hence  and  recover  his  costs.  The  defendant 
has  appealed   in   error. 

The  defense  of  set-off  is  a  creation  of  the  statute,  and 
under  our  earliest  statute  was  defensive,  and  intended  to 
defeat  the  action  without  more.  By  subsequent  legis- 
lation it  was  made  an  aggressive  defense,  and  assumed 
the  nature  of  a  cross  action.  Acts  1856,  ch.  457; 
1815,  ch.  53.  Under  the  first  named  act,  if  the 
plaintiff  brought  his  action  upon  an  honest  demand 
agunst  the  defendant,  and  the  latter  could  show  that 
the  plaintiff  was  indebted  to  him,  if  the  demand  set 
off  by  the   defendant  was  equal   in   amount   to   that  of 
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the  plaintiff,  it  resulted  in  the  defeat  of  the  plaintiff, 
and  if  the  demand  of  defendant  was  less  in  amount, 
the  plaintiff  was  defeated  pro  tarUo,  The  practical 
operation  of  this  old  statute  so  well  accorded  with 
the  policy  of  the  law  in  preventing  a  multiplicity  of 
evils,  that  the  law  of  set-off  was  gradually  improved 
upon  and  amended  until  the  plea  has  acquired  the 
dignity  of  a  cross  action,  and  the  defendant  in  the 
action  often  becomes  the  plaintiff,  and  is  entitled  to 
the  rights  pertaining  to  that  action.  Thus  it  was  held 
by  this  court  before  we  had  any  very  specific  statute 
upon  the  subject  that  it  was  a  cross  action,  with  a 
view  to  the  recovery  of  a  judgment  against  the  ad- 
verse party,  and  the  plaintiff  cannot,  by  dismissing 
his  suit,  escape  from  the  issue  which  he  has  volun- 
tarily made.  So  soon  as  the  plea  of  set-off  is  made 
exhibiting  the  defendant's  excess  of  demand,  it  becomes 
a  cross  action,  and  the  party  pleading  is  in  fact  plain- 
tiff, and  the  other  is  defendant,  however  they  may  be 
named  in  the  proceeding..  Riley  v.  White,  3  Hum., 
232;  Edington  v.  Pickle,  1  Sneed,  124.  The  general 
statute  provides  that  the  plaintiff  may,  at  any  time 
before  the  jury  retires,  take  a  non-suit  or  dismiss  his 
action  as  to  any  one  or  more  defendants,  but  with 
the  important  proviso  that  if  the  defendant  has  pleaded 
a  set-off  or  counter  claim,  he  may  elect  to  proceed 
on  said  counter  claim  in  the  capacity  of  a  plaintiff! 
Code,  sec.  2964.  But  it  is  well  settled  that  if  the 
plaintiff  have  no  debt  against  defendant,  the  latter  can 
have  no  judgment  for  any  thing  against  the  plaintiiF 
except  the  costs.       There  must   be  actual  subsisting  and 
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mutual  debts  between  the  parties  to  authorize  the  judg- 
ment of  set-off  in  behalf  of  the  defendant.  If  it 
turn  out  that  the  plaintiff  have  no  claim  at  all,  or 
that  his  denmnd  be  false,  iabricated,  or  fraudulent,  or 
such  that  the  law  will  not  enforce,  then  under  the 
construction  uniformly  given  to  our  statutes  the  defense 
of  set-off,  as  far  as  a  judgment  for  defendant  is  au- 
thorized, will  not  avail,  however  honest  and  bona  fide 
the  demand  of  the  defendant  may  be.  But  this  doc- 
trine has  no  application  where  there  are  in  fact  mu- 
tual, actual,  and  subsisting  Recounts  between  the  par- 
ties, and  the  demand  of  the  plaintiff  is  simply  absorbed 
and  overreached   by   that   of   the   defendant. 

We  hold  that  as  the  exceptions  were  not  acted 
upon,  it  does  not  appear  whether  there  was  a  sub- 
sisting demand  on  the  part  of  the  plaintiff  against  the 
defendant,  and  it  was  error  to  allow  plaintiff  to  dis- 
miss. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  action  upon  the  exception,  and  for  a  trial 
by  jury  if  demanded  by  either  party  upon  any  matter 
of  fact  developed  in  the  account,  and  further  proceed- 
ings in   accordance   with   this  opinion. 
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Cardin  V,  Boyd. 

Consideration.  Failure,  Amgnee  of  bounty  eiaim.  A  party  who  has 
bought  a  claim  for  Boldier's  bounty  from  the  ansignee  of  the  soldier 
before  the  bounty  has  \>een  allowed  by  the  proper  department,  Buch 
assignment  being  void  by  act  of  Congress,  may  recover  the  price  paid 
as  money  paid  upon  a  consideration  which  has  failed. 


FROM    MONROE. 


Writ   of   error   and    supersedeas    from    Circuit    Court 
of   Monroe,   January   Term,    1872.       E.   T.   Hall,   J. 

BuRGE,   for   Cardin,    said : 

It  is  claimed  for  plaintiff  in  error  that  there  is 
but  one  question  of  law  involved,  to- wit:  Whether  a 
person  who  may  buy  a  claim  as  the  second  assignee 
thereof  against  the  United  States  before  its  allowance, 
and  pay  therefor,  can  disaffirm  his  contract  thus  exe- 
cuted and  consummated,  and  recover  back  from  first 
assignee  his  money  on  failure  through  mala  fides  of 
the  claimant  to  get  the  money  paid  on  such  claim, 
delivered  to  him  when  same  allowed  and  paid  by  the 
government.  And  it  is  maintained  that  there  cannot 
be  had  any  such  recovery,  and  the  following  proposi- 
tion of  law  is  presented  and  relied  upon  in  support 
of  this  proposition :  A  party  to  an  executed  contract, 
which  is  void  or  contrary  to  public  policy,  or  is  both 
void  and  contrary  to  public  policy,  cannot  be  allowed 
the  aid   of   a   court  of  justice  to  set  aside  the  contract 
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and  redress  himself  on  his  disaffirmance  of  the  same, 
but  he  will  be  repelled.  Allen  v.  Dodd,  4  Hum., 
131-134;  Yerger  v.  Rains,  4  Hum.,  259-267;  Haggatt 
V.  WhUey  2  Swan,  270;  Wood  v.  Stone,  2  Col.,  396; 
2  Par.  Con.,  253,  254;  262^,  262A;  Chitty  Con., 
192,  193. 

The  statute  violated  is  as  follows:  ''That  all  trans- 
fers and  assignments  hereafter  made  of  any  claim  upon 
the  United  States,  .  .  •  shall  be  absolutely  null 
and  void,  unless  the  same  shall  be  freely  made  and 
executed  in  the  presence  of  at  least  two  sUitesting  wit- 
nesses after  the  allowance  of  such  claim.'^  See  Act 
of  Congress,  approved  February  26,  1853,  sec.  1,  7, 
entitled  "An  act  to  prevent  frauds  upon  the  treasury 
of  the  United  States.  Raff's  War  Claimant's  Guide, 
336;  U.   S.   Statutes   at   large,   vol.    10,    pp.    170,    171. 

But  should  it  be  considered  that  the  foregoing  po- 
sitions are  not  tenable,  and  that  such  assignments  as 
were  attempted  of  said  claim  are  valid,  then  it  is  be- 
lieved that  the  plaintiff  cannot  recover  as  against  Car- 
din,  but  that  he  must  go  against  McDermott,  the  first 
assignor  against  whom  plaintiff's  right  of  action  was 
complete  as  soon  as  McDermott  collected  the  claim, 
and  for  two   reasons: 

1.  Because  of  McDermott's  collection  and  deten- 
tion of  the   money,   he   being   the   original   assignor. 

2.  Because  of  Boyd's  having  constituted  McDer- 
mott, or  his  identifying  witness,  Johnson,  his  (Boyd's) 
agent  to  go  to  Knoxville  and  draw  the  money  for 
him,  Boyd,  and  his,  McDermott's,  failure,  without  Car- 
din's    feult,   to   pay    it    to    Boyd    after   he,    McDermott, 

12 
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had  80  collected    it.       Besides,   Cardin   was    not    bound 
as  an  assignor  of    negotiable  paper  would   have  been. 

McCbosky,  for  defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 
I 

Thomas  McDermott,  colored,  had  been  a  private  in 
the  United  States  army,  and  under  the  laws  of  Con- 
gress was  entitled  to  a  bounty  of  about  $200.  This 
he  assigned  to  Cardin  in  December,  1867,  and  Cardin 
assigned  it  to  Boyd  October,  1868.  By  the  Act  of 
Congress  such  transfer  and  assignment  of  a  claim  upon 
the  United  States  was  declared  null  and  void,  unless 
made  after  the  allowance  of  such  claim  in  the  pres- 
ence of  two  attesting  witnesses.  In  this^  case  the 
claim  was  not  allowed  until  after  the  assignment  to 
Boyd,  and  he  took  nothing  by  the  assignment  made 
by   Cardin   to   him. 

McDermott  drew  the  money  himself,  the  disbursing 
officer  refusing  to  pay  it  on  his  power  of  attorney  or 
assignment.  He  left  it  in  the  hands  of  Johnson  for 
safe  keeping,  and  subsequently  gave  Cardin  an  order 
oh   Johnson   for   it,   and   it   was   paid   to   him. 

Boyd  brought  this  action  to  recover  back  the  money 
paid  to  Cardin  for  the  claim.  It  is  clear  Boyd  got  no 
consideration  for  the  money  paid  to  Cardin.  Cardin 
had  no  right,  under  the  assignment  to  him,  to  draw 
or  receive,  or  transfer  to  another,  any  claim  to  the 
money  due  to  McDermott,  and  Boyd  might  well  main- 
tain   his    action    to   recover   back    from    Cardin    money 
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paid  to  him  under  a  mistaken  belief  by  both^  that 
Boyd  was  receiving  and  Cardin  assigning  a  valuable 
<x>nsideration  for  the  money  paid.  The  suit  here  is 
not  to  enforce  a  contract  which  is  mcUum  in  se,  im- 
moraly  or  against  public  policy^  but  was  instituted  to 
recover  back  money  paid  by  Boyd  to  Cardin  for  an 
obligation  on  McDermott,  which  could  not  be  enforced 
at  law.  We  think  the  ruling  of  the  Circuit  Judge, 
that  the  plaintiff  might  abandon  the  void  contract,  or 
contract  which  could  not  be  enforced,  and  sue  for  and 
recover  the  money,  was  correct. 
Let  the   judgment  be  affirmed. 


Wilson  v.  Eifler. 

1.  Bankrupt  Law.  Attacked  Property.  Where  a  decree  has  been  ren- 
dered in  the  Supreme  Court  of  this  State  reversing  a  cause  and  re- 
manding it  to  the  Chancery  Court  for  the  ascertainment  of  complain- 
ant's debt  and  its  collection,  the  bankruptcy  of  the  defendant  cannot 
then  defeat  an  attachment  made  when  the  suit  began. 

%  Same.  Same.  Replevied,  The  proper  decree,  the  defendant  being  ad- 
judged bankrupt  pending  the  suit,  is  an  ascertainment  of  the  debt  and 
a  decree  against  the  surety  in  the  replevy  bond  for  the  same,  but  to 
be  diflchu]g;ed  by  the  delivery  of  the  property.  A  trustee  for  credit- 
on,  who  has  joined  in  the  replevy  bond,  is  liable  also  to  judgment  on 
the  bond.  x 

3.  KEGiarBATioir.    Notation,    lUcgcU,    X  deed  taken  to  the  BegiBter's  office 
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before  the  levj  of  an  attachment,  and  delivered  to  a  person  there  not 
being  the  Register  or  a  deputy,  who  noted  the  time  of  delivery  on  the 
back  of  the  deed,  but  not  on  the  note  book,  is  not  effectaally  noted  for 
registration. 


FROM    KNOX. 


Writ  of  error  and  supersedeas^  decree  March  Term 
Chancery  Court,  Knoxville,  1872,      O.  P.  Temple,  Ch. 

Logan,  for  complainants^  with  whom  was  Lewis^ 
who   said : 

The  bankruptcy  of  Eifler  cannot  avoid  the  couclu- 
sion  to  which  the  Chancellor  came,  and  his  decree  is 
strictly  in  accordance  with  the  law.  In  Bump's  Bank- 
rupt Law  the  court  say,  no  attachment  made  prior  to 
the  period  of  four  months  next  preceding  the  com- 
mencement of  proceedings  in  bankruptcy  is  dissolved. 
Not  being  dissolved,  it  remains  in  full  force.  When 
the  attachment  is  so  made  prior  to  that  time,  the 
debtor's  title  to  the  property  attached  passes  to  the 
assignee,  subject  to  the  creditor's  lien,  acquired  by  vir- 
tue of  such  attachment.  The  lien  may  be  enforced 
by  any  requisite  proceedings  therefor  which  do  not  in- 
volve a  judgment  in  personam,  A  judgment  only  to 
be  enforced  against  the  property  attached,  but  not  to 
be  enforced  against  the  person  of  the  defendant,  or 
any  other  property,  may  be  entered,  even  though  a 
discharge  has  been  granted  and  pleaded  in  bar  of  the 
•^action.       Bump's  Bankrupt  Law,   331. 

The  authorities  referred  to  are  adjudicated  cases 
under  the  existing  bankrupt  law,  and  are  precisely  in 
point   and  decisive  of  the  case  in  question.       The  Chan- 
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cellor  rendered    on  that    subject   just   such   a  decree  as 
is  approved  by  these  adjudications. 

Gratz,   for  defendant. 

The  following  questions  present  themselves  for  the 
adjudication  of  this  honorable   court: 

1.  Was  the  deed  properly  received  and  noted  for 
registration  ? 

2.  If  it  was,  does  it  vest  the  property  in  the 
trustee  as  against  the  attachment  of  the  complain- 
ant? 

3.  Was  it  necessary  for  Davenport  to  file  a  croas 
biU^  or  an  answer  in  the  nature  of  a  cross  bill,  or 
could   he   obtain   the   relief  under  his   answer. 

4.  Eifler  being,  by  reason  of  his  discharge  in  bank- 
ruptcy, released  from  any  liability  to  the  complainants, 
can  his  property,  or  property  attached  as  his,  be  sub- 
jected to  satisfaction  of  a  debt  from  which  he  is  re- 
leased  bv   law? 

1.  As  to  the  first:  The  deed  upon  its  face  shows 
it  to  have  been  received  in  the  office  August  18,  1866, 
at  ten  o'clock  a.m.,  registered  in  deed  book  D.,  vol. 
3,  p.   366,   and   noted   in   note   book   A.,   p.    213. 

There  is  proof  that  the  regular  deputy  register  had 
gone  to  court,  and  requested  his  law  partner,  M.  L. 
Hall,  to  enter  upon  the  record  all  papers  brought  for 
registration.  He  had  left  blank  receipts  signed  to  be 
filled  up  as  occasion  required.  Under  these  circum- 
stances we  insist  that  the  registration  is  sufficient,  and 
carries  it  back  to  the  actual  time  when  noted.  .  Mont-, 
gomery  v.    Btick,    6    Hum.,   416.       But    we    also    insist 
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that  the  record  which  shows  the  deed  to  have  been 
registered  as  above  described,  cannot  be  attacked  in 
this  collateral  proceeding. 

The  deed  having  been  properly  registered,  the  proof 
also  shows  that  J.  M.  Logan,  the  attorney  of  com- 
plainants, had  actual  notice  of  the  filing  of  the  deed 
for  registration  before  the  levy  of  the  attachment. 
The  result,  therefore,  is,  that  the  property  was  no 
longer  that  of  Eifler,  when  the  attachment  was  levied, 
but   of   Davenport. 

3.  The  question  now  arises  whether  the  answer  of 
Davenport  brought  this  change  of  property  sufficiently 
and  properly  to  the  attention  of  the  Chancellor,  or 
whether  it  was  necessary  for  him  to  file  a  cross  bill? 
The  object  of  a  cross  bill  is  for  a  defendant  to  ob* 
tain  from  the  plaintiff,  or  co-defendant,  or  both,  equit-^ 
able   relief   touching  the   matter   in    litigation. 

The  respondent,  Davenport,  in  the  meaning  and 
spirit  of  the  foregoing  instance,  sought  no  relief  as 
against  Wilson  &  Co.  Wilson  &  Co.  had  levied  an 
attachment  upon  property  as  belonging  to  Eifler,  while 
in  fact  it  belonged  to  Davenport.  Suppose  the  com- 
plainant had  sued  them  both,  alleging  that  one  owed 
the  debt  .and  the  other  claimed  the  property,  etc.  It 
would  in  effect  be  the  same  result.  The  question  for 
the  Chancellor  to  decide  was  simply  as  to  whether  it 
was  Eifler's  or  Davenport's  property,  and  this  coold 
be  and  was  raised  by  the  answer.  A  cross  bill  would 
have  been  had  on  demurrer.  Barbour's  Chancery  Prac- 
tice,  vol.    2,   ch.    9,   book   4,   p.    129. 

The  bill  alleges  that  the  property  was  that  of  Eifler,. 
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the  answer  of   Davenport  was    that    it    is   not    Eifler's 
but    his    own    property.       No    decree   of    the    court    is 
necessary  to   give  us  the  property,  we  have   it  already; 
the  decision  of  the  court  upon   the  question   made  that 
it  was  not   Eifler^s   property  is  sufficient,  and   no  active 
decree  was  necessary  for  Davenport  to  obtain  his  right. 
4.     The   last  question  presents  some  curious  features, 
worthy  of  the  serious  consideration  of  the  court.     Eifler,. 
by  the   decree   of  the   Chancellor,   and   by  operation   of 
the  bankrupt  law,  is  forever  and  entirely  released   from 
the    original    indebtedness.       If   this    be   so,   and    there 
can    be   no  doubt    about    that,  it    seems  that    all   liena 
created    by  reason   of   the   very   indebtedness    must   fall 
with    it.       Suppose  a   note    is    given,   and    in   order  ta 
secure   the   payment  of   it  a   mortgage   is  executed.       I 
could    imagine    many   cases   where    the   note    might    re- 
main in  force  and  be  good,  while  the  mortgage  &ils,  but 
I  confess  to   be   unable   to   imagine   any  case  where  the 
note   fails   and   the   mortgage   remains  good. 

But  another  consideration  is  this:  Assuming  that 
the  attachment  still  holds  good,  although  the  original 
debt  should  fail,  the  question  is,  where  this  claim  should 
be  made.  A  cause  should  not  be  divided,  but  if 
one  court  has  jurisdiction  for  one  purpose  it  has  it 
for  all  purposes.  The  suggestion  of  bankruptcy  in 
one  of  the  lower  courts  of  the  State,  by  the  terms 
of  the  bankrupt  law,  operates  as  an  injunction  upon 
the  parties  litigant,  and  prevents  them  from  proceed* 
ing  with  their  case.  The  jurisdiction  in  bankruptcy 
is  vested  solely  in  the  District  Courts  of  the  United 
States,  and   a  discharge   obtained    therein    is  conclusive. 
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except   when    gotten    by   frauds    and  even  this  cannot  be 
pleaded   except   within  two   years   from   its  date. 

Taking  these^  and  other  reasons^  does  it  not  appear 
reasonable  when  we  insist  that  it  is  the  duty  of  the 
creditor  to  present  his  claim  by  attachment  in  the 
District  Court  of  the  United  States,  and  his  failure 
to  do   80   must   be   taken   as  a   waiver. 

Another  very  cogent  reason  for  our  position:  Sup- 
pose A.,  being  a  creditor  of  B.,  attaches  his  property. 
The  practice  is  to  levy  the  same  upon  any  property 
found  by  the  sheriff.  But  suppose  the  property  at- 
tached largely  exceeds  the  debt  claimed,  must  the  pro- 
ceedings in  bankruptcy  await  the  long  and  tedious  pro- 
cess of  our  State  courts?  The  very  object  of  the 
bankrupt  law  is  a  speedy  conversion  of  the  property 
of  the  bankrupt,  and  distribution  among  the  creditors. 
If  our  position  be  not  true,  the  very  object  of  the 
bankrupt  law  fails  entirely.  It  seems  to  us  the  only 
true  practice  is  to  let  the  assignee  marshal  all  the  as- 
ijets,  and  if  the  lien  by  attachment  holds  good,  to 
pay    the    creditor   the   amount   of  his   debt. 

But  again,  as  before  stated,  the  District  Court  of 
the  United  States,  by  express  provisions  of  the  bank- 
rupt law,  has  sole  and  exclusive  jurisdiction  of  all 
matters,  as  well  as  estate  (no  matter  if  encumbered 
with  liens),  belonging  to  the  bankrupt,  to  the  entire 
exclusion  of  the  State  courts.  The  extent  of  the 
powers  of  the  court  of  bankruptcy  is  fully  shown  in 
the  first  section  of  the  Act:  ''The  jurisdiction  extends 
to  all  cases  and  controversies  arising  between  the  bank- 
rupt   and    any   creditor,   etc.,   to    collect    all    the    assets 
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of  the  bankrupt,  to  the  ascertainment  and  liquidation 
of  liens,   specific  claims,   adjustment  of  priorities,'^  etc. 

When  a  court  of  bankruptcy  has  acquired  jurisdic- 
tion, proceedings  of  other  courts  in  relation  to  the 
bankrupt's  estate  inoperative  and  void.  PiUoio  v.  Lang- 
tree,  5  Hum.,  389;  Houston  v.  OUy  Bank  of  New  Or* 
leans,  6  Howard,   504. 

It  is,  therefore,  in  conclusion,  submitted  to  the  hon- 
orable court  that — 

1.  The  deed  from  Eifler  to  Davenport  vested  the 
property  afterward  attached  in  the  assignee,  Jos.  Da- 
venport, and  that  his  answer  sufficiently  raised  the 
issue  in   the  court  below. 

2.  That  under  the  bankrupt  law  the  property  of 
the  bankrupt  is  removed  into  the  United  States  Court, 
where  all  the  assets  are  marshalled  and  distributed, 
subject  to  liens,  and  in  accordance  with  liens,  and  that 
therefore  the  remedy  of  complainant  was  to  enforce 
his  lien,   if  it  exists,   before  that  tribunal. 

As  to  the  writ  of  error  of  complainant,  we  believe 
it  is  not  necessary  to  burden  the  court  with  an  argu- 
ment. Under  the  provisions  of  the  bankrupt  law  he 
is  clearly  no  longer  personally  responsible  for  the  debt. 
The  discharge  could  only  be  set  up  by  cross  bill,  and 
this  is  done.  There  certainly  was  no  final  judgment, 
as  contemplated  by  the  Bankruptcy  Act,  when  the 
cross  bill  was  filed. 

Deadebice,  J.,  delivered  the  opinion  of  the  court. 

This  cause  was  before  this  court  at  its  September 
Term,  1869,   at  which   time   it  was   held   that   the   plea 
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in  abatement  filed  by  the  defendants  was  sufficiently 
verified  for  the  purposes  of  this  cause.  It  was  further 
adjudicated  that  as  against  Eifler  the  evidence  of  an 
intent  fraudulently  to  convey  his  property  was  suffi- 
cient to  authorize  an  attachment  against  his  property^ 
and  that  the  Chancellor  should  have  rendered  a  de- 
cree  against  him. 

The  decree  of  the  Chancellor  as  to  Eifler  was  re- 
versed, and  the  cause  remanded  to  the  Chancery  Court 
with  directions  to  ascertain  the  amount  due  to  com- 
plainants, and  to  render  a  decree  in  their  favor  for 
the  amount  so  ascertained,  and  to  make  the  necessary 
orders  and  decrees  for  the  satisfaction  of  that  decree. 
7   Col.,   32. 

It  was  further  held  that  the  title  of  Davenport^ 
trustee,  in  the  deed  of  assignment  made  by  Eifler  to 
the  property  alleged  to  have  been  assigned  was  not 
in  issue,  and  that  in  order  to  an  adjudication  upon 
the  question  of  the  validity  of  his  title,  he  should 
have  put  that  matter  in  issue  by  proper  pleadings,  so 
as   to   enable   the  court   to    pass   upon   it. 

Davenport  had  become  a  party  upoii  his  petition, 
and  then  united  with  Eifler  in  the  plea  in  abatement. 
The  court  held  that  Davenport  had  no  interest  in  the 
question  of  complainant's  right  to  an  attachment  against 
Eifler,  unless  said  attachment  interfered  with  his  rights 
to  the  property  attached,  and  dismissed  the  bill  as  to 
him,  but  without  prejudice.  Upon  the  cause  being 
remanded  to  the  Chancery  Court,  Davenport  was  al- 
lowed to  become  a  party  defendant  upon  his  applica- 
tion, and   he  filed   his  answer  to  the  complainant's  bill^ 
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« 

ezhibitiog  with  his  answer  the  assignment  of  Eifler  to 
him  as  trustee  for  certain  creditors  therein  named.  In 
this  answer  he  claims  the  property  levied  on  by  at- 
tachment by  virtue  of  said  assignment  to  him,  which 
he  insists  was  acknowledged  and  registered  before  the 
levy  of  the  attachment,  and  also  because  as  to  some 
of  the  articles  claimed  to  have  been  attached,  the  levy 
was  vague  and  uncertain,  and  therefore  void.  Daven- 
port died,  and  Jos.  Gratz  was  appointed  trustee  in 
his   stead. 

After  the  cause  was  remanded  to  the  Chancery 
Court,  Eifler  filed,  on  the  28th  of  April,  1870,  his 
cross  bill  in  said  cause,  representing  that  on  the  26th 
of  December,  1868,  he  had  filed  his  petition  in  the 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee,  for  the  adjudication  of  himself 
as  a  bankrupt,  and  that  on  the  29th  of  July,  1869, 
a  discharge  was  granted  him  from  all  his  debts,  etc. 
Upon  the  foregoing  facts  we  are  of  opinion  that  it 
has  been  judicially  determined  in  this  case  that  Eifler's 
property  was  liable  to  the  attachment  issued  in  this 
case,  and  we  are  further  of  opinion  that  the  trustee 
and  his  surety  in  the  replevin  bond  are  liable  to  com- 
plamants  for  the  amount  of  their  debt,  unless  the 
record  shows  that  the  assignment  was  registered  or 
noted  for  registration  before  the  levy  of  the  attach- 
ment. It  appears  that  the  assignment  was  left  with 
M.  L.  Hall  on  the  day  the  attachment  was  levied; 
that  Hall  was  Clefk  of  the  Circuit  and  District  Court 
of  the  United  States,  and  kept  his  office  in  the  rear 
of  the  court  house,  and  that   H.   M.   Aiken,  the  Dep- 
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aty  Register  of  Knox  county,  kept  the  Register's  books 
in   his   (HalFs)  office.       Hall   says  that   on   the  18th  of 
August,    1866,   Aiken   was  absent,   and  the  deed  of  as- 
signment was   brought    into   his    (HalPs)   office,   and   he 
made    the   following    endorsement  on   said    deed :    ''  Re- 
ceived August   18,  1866,  10  o'clock  a.m."       Hall  states 
he  was    neither   Register    nor    Deputy   Register  at    the 
time,  but   made   the  memorandum  to  enable   Mr.  Aiken 
to   know   the   time   when   the   deed  was   brought   to  the 
office   for  registration;    that    he   made   no   entry   on   the 
note  book  in  the  Register's  office.       Aiken,  the  Deputy 
Register,   shows  that    the   deed    was   not    in   fact    regis- 
tered   for  several   days    after  it   was   left    at   the   office, 
and   was    not   entered    upon    the   note   book    until  after 
the    levy   of   the   attachment,   although    the    counsel    of 
complainants    had    notice    of    its    execution    before    the 
levy   of    the    attachment.       But    the    rights    of   an    at- 
taching creditor   are   not   affected   by   notice  of  a   previ- 
ous   unregistered    deed,   and    the   question    to   be   deter- 
mined   is,   was    the    deed    of    assignment    registered,   or 
noted  for  registration,  within  the  requirements  and  mean- 
ing of  our   statutes,  before   the   levy  of  the   attachment. 
Sec.    454   of   the   Code   requires    the   register  to   keep   a 
book   in  which   he   shall   note  the   day  and   the   hour  at 
which   instruments   were   left  with    him   for   registration. 
Sees.   2072  to   2075   inclusive,   show  that  to   give  valid- 
ity  to  an    instrument  as  a   registered    paper  as  against 
creditors,   or  bona  fide  purchasers   without   notice,   there 
must   be  an   actual   registration   of  the   instrument,  or  it 
must  be   noted    for  registration   in   the  manner  and   by 
the   officer   prescribed   by   the   statute. 
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Without  discussing,  therefore,  the  question  as  to 
whether  the  pleadings  in  this  case  are  of  such  char- 
acter as  to  authorize  the  trustee  to  assert  his  rights 
to  the  attached  property,  we  are  of  opinion  that  the 
assignment  was  not  registered  or  noted  for  registration 
in  time  and  manner  so  as  to  defeat  the  attaching 
creditor. 

Upon  the  coming  in  of  the  cross  bill  of  Eifler, 
and  the  certificate  of  his  discharge  in  bankruptcy,  the 
Chancellor  declined  to  give  a  personal  judgment  against 
him  for  complainant^s  debt,  but  gave  a  decree  against 
the  trustee  and  his  surety,  allowing  them  to  discharge 
themselves  by  delivery  of  the  property  attached,  ex- 
cept two  mirrors,  or  so  much  thereof  as  might  be 
sufficient  for  the  satisfaction  of  complainants  debts,  and 
in  the  event  the  property  was  delivered  he  ordered  it 
to  be  sold  for  the  satisfaction   of   the   debt. 

In  this  we  think  there  was  no  error,  and  we  affirm 
the  decree. 
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Stone  v.  Hopkins. 

Replevin.  Property  not  relumed  by  officer.  Oom  or  detin/ue,  A  lepleyin 
warrant  issued  from  a  Justice  of  the  Peace ;  the  return  did  not  show 
whether  the  property  was  delivered  to  the  plaintiff  or  noi ;  but  it  was 
not  in  fact  delivered.  The  case  having  gone  into  the  CSrcuit  Goiirt| 
the  defendant  moved  to  quash,  assigning  no  cause  on  record,  bat  the 
reason  being  that  the  warrant  issued  without  the  affidavit  required 
by  law  in  replevin.  Plaintiff  then  took  the  pauper  oath,  and  the 
court  refused  to  quash.  Held:  The  proceedings  were  to  be  treated 
as  a  suit  in  case,  and  the  action  of  the  court  was  proper. 


FROM    ROANE. 


Appeal  in  error  from  Circuit  Court  of  Roane  county, 
August  Term,   1869.       E.  T.  Hall,  J. 

Childress,  for  plaintiff  in  error,  said: 
Hopkins  brought  this  action  of  replevin  before  a 
justice  of  the  peace  for  Roane  county,  on  the  23d  of 
October,  1866,  and  set  for  trial  on  the  25th  October, 
1866,  when  a  judgment  was  entered  against  Hopkins 
and  his  securities  for  the  costs.  From  this  judgment 
Hopkins  appealed  to  the  next  term  of  the  Circuit  Court 
of  Roane  county,  and  filed  his  affidavit  as  a  pauper, 
in  lieu  of  giving  bond  and  security,  as  required  by 
law   in    actions   of  replevin. 

In  the  Circuit  Court,  Stone,  the  plaintiff,  took  his 
rule  to  quash  the  proceeding  before  the  justice,  which 
motion  was  overruled  by  the  court.  The  plaintiff  in 
error,  Stone,  excepted. 
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And  it  is  now  insisted  that  the  Circait  Court  erred 
in  refusing  to  quash  the  proceedings  because^  firsts  the 
defendant^  Hopkins^  filed  no  affidavit  of  his  title^  and 
giving  a  description  of  the  horse  in  question^  as  re- 
quired  by   law. 

The  Circuit  Court  should  also  have  dismissed  the 
appeal,  because  no  bond  and  security  for  said  appeal, 
and  to  indemnify  the  defendant  for  wrongfully  replevy- 
ing the   horse   in   question. 

After  several  continuances,  this  cause  was  tried  at 
the  August  Term,  1869,  of  Roane  Circuit  Court,  and 
resulted  in  a  verdict  for  the  defendant  in  error.  Plain- 
tiff in  error,  Stone,  moved  the  court  for  a  new  trial, 
which   was   refused,   and   exceptions   taken. 

The  plaintiff  in  error.  Stone,  insists  that  the  Circuit 
Court  of  Roane  should  have  quashed  the  proceeding 
for  the  want  of  the  affidavit  required  by  law,  before 
suing  out  his  replevin  warrant,  and  also  because  no 
security  for  cost,  and  to  indemnify  the  defendant  for 
wrongftilly   suing  out   his   replevin   had   been   given. 


for  defendants. 


McFaRland,  J.,  delivered  the  opinion  of  the  court. 

Hopkins  began  this  action  before  a  justice  of  the 
peace  against  Stone.  The  warrant  is  in  the  ordinary 
fonn  of  a  replevin  warrant  for  a  bay  horse — ^a  bond 
was  taken  with  security,  but  not  in  the  form  required, 
and  no  affidavit  appears  to  have  been  made,  as  required 
by  law,  for  the   issuance   of  a   replevin    warrant.       The 
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officer  returned  the  warrant  ^'executed  and  returned 
for  trial/'  but  does  not  show  that  the  horse  was  taken 
out  of  the  possession  of  the  defendant  and  delivered 
to  the  plaintiff.  From  the  subsequent  proceedings  it 
appears  that  this  was  not  done — though  the  return  ot 
the  officer  does  not  show  affirmatively  either  that  this 
was  or  was  not  done.  The  justice  gave  judgment  for 
the  defendant;  and  the  plaintiff  appealed  to  the  Circuit 
Court;  taking  and  subscribing  the  pauper's  oath,  in  lieu 
of   an  appeal   bond. 

In  the  Circuit  Court  the  defendant  entered  a  motion 
to  quash  the  proceedings  before  the  justice,  which  was 
overruled.  Upon  the  trial  a  verdict  was  rendered  in 
favor  of  the  plaintiff,  assessing  his  damages  for  the 
detention  of  the  horse  at  10  cents  for  the  time  that 
the  plaintiff  had  not  had  the  horse  sued  for,  and  as- 
sessing  the  value  of  the  horse,  with  interest,  at  $29.50. 
A  new  trial  was  refused  and  judgment  entered.  From 
this  judgment  the  defendant,  Stone,  had  appealed  in 
error. 

The  error  relied  upon  is,  in  the  refusal  of  the 
Court  to  dismiss  or  quash  the  proceedings  for  want 
of  the  affidavit  required  by  the  statute.  If  the  suit 
was  then  being  prosecuted  as  a  replevin  suit — the  prop- 
erty having  been  taken  out  of  defendant's  possession 
and  delivered  to  the  plaintiff's — then  a  motion  to  dis- 
miss for  want  of  the  affidavit  should  have  prevailed — 
unless  an  amendment  might  have  been  allowed,  which 
we  do  not  decide.  But  it  is  provided  that  "in  the 
event  the  officer  returns  that  the  property  has  not  been 
taken,   the    plaintiffs    may   elect  to    proceed   in   case   or 
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detinue — and  the  cause  shall  then  be  conducted  as  if 
the  leading  process  had   been   in   one  of   those  forms.'' 

The  return  of  the  officer  does  not  in  this  case,  in 
terms,  show  that  the  property  was  not  found,  or  any 
reason  why  it  was  not  taken  and  delivered  to  the 
plaintiff;  but  we  must  take  the  return,  in  the  light 
of  the  subsequent  proceedings,  to  mean,  that  the  prop- 
erty was  not  delivered  to  the  plaintiff  under  the  writ. 
The  motion  in  the  Circuit  Court  does  not  show  the 
ground  upon  which  it  was  made — it  was  simply  a 
general  motion  to  quash  the  proceedings,  which  was 
overruled.  The  proper  motion  would  have  been  to 
dismiss  the  suit  for  want  of  the  proper  affidavit.  Upon 
the  assumption  that  the  plaintiff  did  not  get  possession 
of  the  property  under  the  warrant,  then  the  case  was 
afterwards  presented  by  him  as  an  action  for  the  value 
of  the  horse.  This  he  might  do,  without  an  affidavit 
and  under  the  pauper's  oath.  Notwithstanding  the 
warrant  was  in  the  first  instance  improperly  issued  as 
a  replevin  warrant,  in  the  event  the  property  is  not 
delivered  to  the  plaintiff,  he  may  elect  to  proceed  in 
case,  and  in  that  event,  it  proceeds  as  if  the  warrant 
had  originally  issued  in  that  form.  In  this  view, 
there  was  no  error  in  refusing  to  quash  the  proceed- 
ings. 

No  other  error  is  assigned,  and  the  judgment  will 
be   affirmed. 


13 
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1,  Set-oft.     Something  must  he  due  Ftainiiff,      The  jury  must  find  some- 

thing due  plaintiff,  or  they  cannot  allow  the  defendant  anything  as 
set-off:  citing  3  Head,  670 ;  1  Heis.,  482.  If  nothing  he  due  plaintiff 
defendant,  although  he  prove  his  claim,  can  only  have  judgment  for 
costs. 

2.  Sams.      Mutuality  qf  Demand,      A  several  demand  cannot  be  proved^ 

where  two  plead  joint  set-off.  A  joint  demand  only  can  be  shown : 
citing  2  Yer.,  558 ;  5  Col.,  270 ;  2  Heis.,  202. 


FROM    BIX)UNT. 


Appeal  in  error  from  the  Circuit  Court  of  Blount 
county,  April  Term,   1871.      E.  T.  Hall,  J. 

McGiNLBY  &  Hood,  for  Henry. 

Rowan,  for  Walker. 

« 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  against  James  and  John 
Walker,  before  a  justice  of  the  peace,  upon  a  note  for 
about  $300,  upon  which  there  were  credits.  Upon 
the  trial  in  the  Circuit  Court  the  controversy  was  as 
to  the  payment  of  $180,  claimed  to  have  been  made 
by  James  Walker  before  the  date  of  the  credits  entered 


/   / 
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opon  the  note.      This  1180,   with  the    credits    entered 
npon    the    note    and  the    amount    of    usury    admitted^ 
I         voald  overpay  the  note.      The  verdict  of  the  jury  Is^ 
I*       ^'That  they  find  the  matter  in  favor  of  the  defendants 
and  against    the    plaintiff^  and  that  the    plaintiff   does 
I        owe  the  defendants  the  sum  of  one  hundred  and  thirty- 
two  dollars  and  thirty-six  cents'' — for  which    judgment 
was  rendered    in  favor  of   the    defendants  and  against 
the    plaintiff.       From   this    judgment    the    plaintiff   has 
appealed  in  error.      The  disputed  question  of  fiu^ts  was 
submitted    to  the    jury^   principally  upon   the    evidence 
of  the  parties  themselves^  upon  a  charge   not  excepted 
to.     Their  testimony  is  in  direct  conflict.      Upon  rules 
that  are  well  settled  for  the  government  of  this  court, 
we  could   not  disturb   their  verdict,  as  they  have  very 
positive  and  direct  evidence  to  support  it.      They  have 
chosen  to  believe  the  evidence    upon   one  side  in  pre- 
ference to  the  other — ^aud  this  with  the  witnesses  before 
tiiem.      From  all  we  see  in   the  evidence,  they  might 
well  have  found  this  verdict.      And  the*  Circuit  Judge 
was  satisfied  to  let  it  stand.      All  other  questions  aside, 
we  could   not  disturb    this    verdict — especially  as  there 
have  been  two  verdicts  to  the  same  effect. 

But,  can  this  judgment  in  favor  of  the  defendants 
for  $132.36  stand?  Under  our  statutes,  mutual  debts 
may  be  set-off  against  each  other.  Originally  this  was 
only  allowed  to  the  extent  to  defeat  the  plaintiff's  de- 
mand; but  by  the  Act  of  1851-2— Code  2922— if  the 
debt  or  demand  so  offered  to  be  set-off,  exceed  the 
amount  of  the  plaintiff's  demand,  such  excess  being 
found  by  the  jury,  judgment  shall  be  rendered  against 
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ihe  plaintiff  in  favor  of  the  defendant  for  such  excess. 
This  Act  was  construed  to  mean,  that  such  judgments 
could  only  be  rendered  in  favor  of  the  defendant, 
when  the  jury  found  the  plaintiff  had  a  demand,  but 
that  it  was  exceeded  by  the  defendant's  demand,  and 
could  not  apply — when  the  jury  find  that  in  reality 
the  plaintiff  had  no  demand — in  such  case  there  is 
nothing  against  which  the  set-off  can  apply :  Brazdton 
V.  The  N.  &  C.  R.  B.  Co.,  3  Head,  570.  And  the 
same  has  been  held  ailer  the  passage  of  the  Act  of 
1856,  and  the  adoption  of  the  Code.  See  E.  T.  &  Va. 
-B.    iJ.    Go.   V.    Gatbraith,   1    Heis.,   482. 

In  this  case,  the  evidence  which  the  jury  have 
believed,  shows  that  the  demand  upon  which  the  suit 
was  brought,  had  been  fully  paid  before  the  action 
was  brought,  and  they  so  in  effect  find.  They  do 
not  find  that  the  demand  of  the  defendants  exceeds 
the  demand  of  the  plaintiff  the  amount  stated,  or  that 
upon  the  adjustment  of  their  accounts,  or  claims,  (or 
anything  of  equivalent  import),  this  sum  is  due  the 
defendants.  Nor  could  they  have  so  found  upon  the 
evidence — but  they  "find  the  matter  in  favor  of  the 
defendants  and  against  the  plaintiff'^— evidently  meaning 
that  the  plaintiff  had  no  subsisting  claim  whatever. 
At  this  their  verdict  should  have  stopped.  The  re- 
mainder of  their  verdict  should  be  rejected — such  is 
the   clear  import  of  the  authority  referred   to. 

The.  result  of  this  would  be,  that  the  Circuit  Judge 
should  have  disregarded  the  finding  of  the  jury  upon 
the  set-off,  and  if  satisfied  with  the  finding  of  the 
jury  in  favor   of   the    defendants,   as  to  the  plaintiff'* 
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debt,  rendered  judgment  for  the  defendants  for  oosts 
ODly.  See  1  Heis.,  485,  and  3  Head,  570 — ^in  whicH 
latter  case   this  coarse   was   adopted. 

Upon  another  ground,  the  finding  of  the  jury  as 
to  the  set-off  is  not  supported  by  evidence.  Upon  the 
defendants'  theory,  they  have  paid  the  debt,  and  one 
of  them  has  paid  the  plaintiff  in  excess  to  the  amount 
here  claimed.  This  would  be  a  claim  due  from  the 
plaintiff  to  the  defendant  who  thus  paid  it  to  him, 
and  prima  facie  would  not  be  a  debt  due  the  defend- 
ants jointly — though  it  might  be  if  the  money  belonged 
to  them  jcrintly.  If  this  amount  was  due  one  of  the 
defendants  only,  it  could  not  be  set-off  against  the 
plaintiff's  demand.  Turbeville  v.  Broach,  5  CoL,  270; 
Flint  V.    TUman,   2   Heis.,   202;    2   Yer.,   258. 

The  judgment  will  be  reversed,  and  the  judgment 
rendered  here  that  the  Circuit  Court  should  (have  ren- 
dered,  in   favor  of  the  defendants   for  the  costs. 
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DoDSON  V.  Hall. 

LxABE.  Oonsiructum.  A  lease  proyiding  for  clearing  and  three  crops  on 
each  piece  cleared,  construed  to  extend  the  whole  lease  until  the  time- 
on  the  last  clearing  shall  run  out. 


FROM    BOANE. 


Appeal  in  error  from   the  Circuit  Court  of   £oane^ 
August  Term,   1872.      E.  T.  Hall,  J. 

Prosseb,    for    plaintiff   in    error,    with    whom    was 
Stalby,   who  said: 

This  is  an  action  which  was  brought  by  B.  B» 
Hall  against  James  Dodson,  before  three  justices  of 
the  peace,  to  recover  the  possession  of  a  tract  of  land 
in  Roane  county.  It  is  called  in  the  warrant  an  ac- 
tion of  ^^ forcible  and  unlawful  entry  and  detainer.'^ 
There  was  judgment  for  Hall  before  the  justices,  and 
Dodson  appealed.  Hall  obtained  a  writ  of  possession^ 
under  the  Act  of  February  9,  1870,  ch.  64,  (Shank- 
land,  p.  124)  which  was  executed  and  the  plaintiff  in 
error  dispossessed.  In  the  Circuit  Court  there  waa 
verdict  and  judgment  for  Hall  for  all  the  land  sued 
for  except  two  acres.  Dodson's  motion  for  a  new- 
trial  having  been   disallowed,  he  appealed  in  error. 

The    action,    though    called    ^^  forcible  and    unlawful 
entry  and  detainer^'   in    the  warrant,  was    intended    to 
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be  ftn    action  of  ^'nnlawftil    detainer/'  and  it  will   be 
80  regarded,  although  no  amendment  was  made. 

Hall  leased  the  land,  in  the  year  1868,  to  Robert 
Luffinan.  Laffman  assigned  the  lease  to  W.  R.  Lyt- 
tieton,  and  Lyttleton  assigned  it  to  Dodson,  the  plain- 
tiff in  error.  The  case  will  turn  on  the  construction 
of  this  lease.  After  reciting  that  Hall  has  rented 
Laffman  certain  land,  the  lease  proceeds:  '^Said  Luff- 
man  to  cultivate  all  the  old  lands  that  are  now  in 
ealtivation,  and  is  to  pay  the  third,  and  is  to  repair 
the  fencing,  and  is  to  be  paid  out  of  the  proceeds  of 
the  land.  Luffman  is  to  put  the  &rm  in  good  farm- 
ing order,  and  is  to  clear  twenty  acres  of  land,  or 
more  if  desired,  and  is  to  put  it  under  a  good  fence, 
and  is  to  have  three  crops  of  all  the  land  he  clears. 
Luflinan  is  to  clear  six  acres  for  the  present  year, 
1868;  the  next,  ten  acres,  and  the  rest  to  be  agreed 
npon  hereafter.  Luffman  is  to  take  care  of  the  tim- 
ber. What  buildings  he  puts  up  is  to  be  cut  off 
the  land  that  he  clears,  except  board  timber." 

Defendant's  counsel  asked  the  court  to  charge  that, 
under  a  proper  construction  of  the  lease,  defendant 
would  be  entitled  to  hold  the  land  covered  by  the 
lease  until  he  had  had  three  crops  from  all  the  land 
he  had  cleared.  This  the  court  refused,  but  charged 
as  follows:  "That  if  the  jury  should  believe,  from 
the  evidence,  that  the  defendant  or  his  assignor  had 
had  three  crops  from  the  six  acres  cleared  in  1868, 
and  three  crops  from  the  ten  acres  cleared  in  1869, 
and  only  two  crops  from  that  part  of  the  land  cleared 
in  1870,  then,  under  a  proper  construction  of  the  lease. 
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the  plaintiff  Hall  would  be  entitled  to  recover  all  the 
land  embraced  in  the  lease  except  the  part  cleared  in 
1870;  and  as  to  this,  he  would  not  be  entitled  to 
recover  until  the  expiration  of  the  year  1872,  or  until 
defendant  had   gathered  three  crops  therefrom.'^ 

It  is  respectfully  submitted,  that  the  instructions  of 
the  court  are  erroneous.  They  seem  to  have  been 
given  without  reference  to  the  other  parts  of  the  con* 
tract,  and  as  if  the  land  cleared  by  the  tenant  was 
all  that  the  lease  covered.  Under  this  construction, 
Hall  could  have  brought  his  action  on  the  1st  day 
of  January,  1871,  and  recovered  all  the  land  except 
the  ten  acres  cleared  in  1869  and  the  two  acres 
cleared  in  1870.  If  the  tenancy  ended  as  to  the  six 
acres  at  the  expiration  of  the  year  1870,  and  as  to 
the  ten  acres  at  the  expiration  of  the  year  1871, 
when  did .  it  end  as  to  the  old  land,  or  the  land  in 
cultivation  at  the  time  the  lease  was  made?  By 
what  authority  is  it  said  that  a  part  of  said  land 
shall  be  held  by  one  tenure,  and  another  part  by  a 
tenure  different?  There  is  but  one  contract,  and  the 
time  of  holding  is  the  same  for  each  and  every  part 
of  said  land.  It  is  obvious  the  provision  in  the 
lease,  that  the  tenant  is  to  have  three  crops  off  of 
all  the  land  be  clears,  is  but  a  method  of  prescribing 
the  limitation  of  his  estate.  'The  termination  of  the 
estate  is  not  otherwise  expressed.  It  is  as  though 
Hall  had  said  to  Dodson:  I  have  a  tract  of  land 
which  I  will  lease  you.  Part  of  it  is  ready  for  cul- 
tivation. You  will  cultivate  that  part  and  pay  me, 
by  way  of  rent,  one-third  of  the  crop,       I  want  about 
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twenty  acres  cleared.  You  will  clear  six  acres  of 
this  in  1868.  For  your  labor  and  expense  of  clear- 
ii^S  i^i  you  shall  have  three  crops  off  of  it.  The  six 
acres  shall  then  be  considered  a  part  of  the  ''old 
lands/'  for  which  you  are  to  pay  one-third.  In  1869 
yon  will  clear  ten  acres,  and  for  so  doing  you  shall 
have  three  crops  off  of  it.  The  ten  acres  shall  then 
also  form  part  of  the  ''old  lands''  for  which  rent  is 
to  be  paid.  We  will  agree  upon  the  time  for  clear- 
ing the  rest,  and  when  you  shall  have  had  three 
crops  therefrom  the  lease  shall  terminate.  This  is  the 
true  construction,   and   is  easy   and   natural. 

Hall  and  Dodson  did  agree  upon  "the  rest" — ^two 
acres — in  1870,  Hall  being  unwilling  to  have  any 
more  cleared.  Dodson  cleared  the  two  acres  agreed 
opon,  and  cultivated  them  in  1870  and  1871.  Hall 
brought  this  suit  on  the  3d  of  January,  1872— one 
year  before   any   right  of  action   accrued. 

Brown   &  Hicks,   for   defendant: 

This  action  of  unlawful  detainer,  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  in- 
volves the  construction   of  a  written   lease. 

The  plaintiff  in  error  (as  assignee  of  this  lease) 
insists  that  he  was  entitled  to  remain  upon  and  hold 
all  the  land  covered  by  the  lease  until  he  had  had 
three  crops  from  all  the  land  he  had  cleared,  and  his 
counsel  asked   the  court  so  to  instruct   the  jury. 

But  the  court  instructed  the  jury,  in  substance^ 
that  if  the  defendant  had  not  had  three  crops  from 
all  the  land    he    had    cleared,    that   would    not    entitle 
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him  to  hold  posseasion  of  that  portion  which  he  had 
had  three  crops  from. 

This  construction  of  the  lease  was  evidently  correct. 
It  evidently  was  not  the  intention  of  the  parties  that 
the  lessee  should  have  more  than  three  crops  from 
any  portion  of  the  land  he  cleared.  The  defendant 
admitted  that  he  had  sown  one  of  the  fields  after  his 
time  was  out.  But  it  really  seems  that  the  leajse 
itself  is  as  clear  as  argument  can  make  it,  that  it 
was  the  intention  of  the  parties  that  three  years'  en- 
joyment of  each  separate  piece  of  land  which  the  de- 
fendant might  clear^  should  be  all  the  remuneration 
he  should  receive  for  clearing  it.  Any  other  con- 
struction of  the  lease  would  lead  to  absurd  conse- 
quences. Suppose  that  the  tenant  had  cleared  twenty 
acres  the  first  year  and  none  the  second^  and  the 
third  year  had  cleared  one  rood.  Would  it  be  con- 
tended that^  as  remuneration  for  clearing  the  rood,  he 
would  not  only  be  entitled  to  hold  and  cultivate  the 
rood  for  three  years,  but  also  the  twenty  acres  for 
two  years  after  his  three  years'  enjoyment  thereof  had 
expired?  Certainly  such  was  not  the  intention  of  the 
contracting  parties.  If  such  was  their  intention,  then 
the  tenant,  by  clearing  a  rood  every  year,  might  hold 
the   farm   for  twenty  years. 

An  objection  seems  to  be  raised  to  the  manner  in 
which  the  defendant  in  error  brought  his  suit.  He 
brought  the  suit  in  his  own  name  when,  as  plaintiff 
in  error  insists,  he  should  have  brought  it  as  guar- 
dian. If  the  defendant  is  entitled  to  the  possession  of 
the    land,   it  is    immaterial   whether    his    right  to    that 
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poeaeaaioii  is  in  his  own  right  or--j>ur  autre  droit^n 
another's  right.  At  all  events,  it  is  not  a  matter 
going  to  the  merits  for  which  this  court  will  reverse. 

McFabulsd,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  unlawful  detainer,  commenced 
before  three  justices  of  the  peace,  by  Hall  against 
Dodson.  Hall  made  a  written  lease  of  certain  prem- 
ises to  Luffman,  who  assigned  the  same  to  Lyttleton, 
and  he  to  Dodson,  who  was  in  possession  at  the  com- 
mencement of  the  suit.  The  case  turns  upon  the  con* 
stmotion  of  this  lease.  The  material  parts  are  as 
follows:  ^'Bailey  B.  Hall  has  agreed  with  Robert 
Lofman  to  lease  him  the  part  of  land  known  as  the 
part  of  George  Dutton's  land,  as  the  guardian  of  said 
George  Dutton,'^  etc.  The  following  is  the  agreement: 
^Said  Luffman  to  cultivate  all  the  old  lands  that  is 
Dow  in  cultivation,  and  is  to  pay  the  third,  and  is 
to.  repair  the  fencing,  and  is  to  be  paid  out  of  the 
proceeds  of  the  land.  Luffman  is  to  put  the  farm  in 
good  forming  order,  and  is  to  clear  twenty  acres  of 
land,  or  more  if  desired,  an^  is  to  put  it  under  a 
good  fence,  and  is  to  have  three  crops  off  of  all  the 
land  he  clears.  Luffinan  is  to  clear  six  acres  for  the 
present  year  (1868),  the  next  year  ten  acres,  and  the 
lest  to  be  agreed  to  hereafter,  etc.  Luffman  is  to 
take  care  of  the  timber.  What  buildings  he  puts  up 
ia  to  be  cnt  off  of  the  land  that  he  clears,  except 
board  timber.'^  This  has  no  date,  but  shows  it  was 
aacuted  in  the  year  1868.  The  six  acres  were  cleared 
by  Loffinan  in   1868,  and  Dodson,  his  assignee,  cleared 
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the  ten  acres  in  1869,  and  in  the  year  1870  cleared 
two  acres,  as  the  proof  shows,  because  Hall  did  not 
want  any  more  cleared.  The  suit  was  commenced 
the  3d  of  January,  1872,  after  three  crops 'had  been 
made  upon  the  land  cleared  in  1S68  and  1869,  bat 
before  three  crops  had  been  made  on  the  land  cleared 
in   the   year   1870. 

Under  the  construction  given  the  lease  by  the  Cir- 
cuit Judge,  there  was  verdict  and  judgment  for  all  the 
land  except  the  two  acres  cleared  in  1870.  Dodson 
appealed. 

The  contract  is  indefinite  and  somewhat  ambiguons 
in  its  terms.  No  time  is  definitely  fixed  for  its  ter- 
mination. It  clearly  appears,  however,  that  of  the 
twenty  or  more  acres  that  were  to  be  cleared,  four 
acres  were  to  be  cleared  after  the  year  1869,  which 
would  be,  of  course,  as  late  as  1870.  From  this  the 
tenant  was  to  receive  three  crops,  which  would  extend 
the  time  as  to  this  four  acres  to  the  end  of  the  year 
1872.  This  is  not  denied;  but  it  is  insisted  that, 
as  to  the  land  cleared  in  1868  and  1869,  the  lease 
terminated  when  three  crops  had  been  received  there- 
from,  which   was   before   the  suit   began. 

To  this  construction  there  are  several  serious  ob- 
jections. First,  the  lease  appears  to  be  one  entire 
contract,  and  for  one  entire  term,  whatever  it  may  be« 
The  whole  farm  is  embraced  in  the  lease,  and  it  was 
contemplated  that  the  lessee  might  reside  upon  it. 
This  is  apparent  from  the  following  clauses  of  the  ar- 
ticle: '^Lufiman  is  to  put  the  farm  in  good  £urm- 
ing  order.     *    *     Is  to  cultivate  all  the  old   land  that 
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ia  now  in  cnltivation,  and  pay  the  third.  *  *  Lu£F- 
fflan  is  to  take  care  of  the  timber.  What  buildings 
he  pats  up  are  to  be  cut  off  the  land  that  he  clears, 
except  board  timber.^'  So  it  is  reasonably  certain 
that  the  lease  embraced  the  farm,  and  the  lessee  might 
pot  up  buildings  probably  to  reside  in.  In  this  view, 
it  would  be  more  reasonable  to  hold  that  the  lease 
would  terminate  as  to  the  entire  farm  at  the  same 
time,  in  absence  of  anything  to  the  contrary;  and  as 
it  is  conceded  that  the  lease,  as  to  the  land  cleared 
b  1870,  extended  to  the  year  1872,  this  would  carry 
the  entire  lease  to   that  time. 

Again^  the  construction  given  that  the  lease  termi- 
nated, as  to  each  piece  of  land  cleared,  when  the 
leasee  had  received  three  crops  therefrom,  would  ftir- 
nish  no  rule  by  which  to  determine  when  the  lease 
terminated  as  to  the  old  land.  This  the  lessee  was 
to  cultivate  and  pay  one-third^  after  repairing  the 
fences,  and  this  may  have  embraced  a  large  part  of 
the  fiirm;  and  as  to  this,  there  is  nothing  to  indi- 
cate that  the  lease  was  terminated  at  any  period  prior 
to  the  termination   of  the  entire  term. 

This  construction  does  not  give  the  lessee  the  rents 
ibr  any  longer  period  than  agreed  upon — the  term 
upon  which  rents  were  to  be  paid  are  fixed,  that  is, 
one*third  of  the  crop.  We  are  of  opinion  that  the 
most  reasonable  construction  to  be  given  this  lease  is, 
fliat  it  extended  long  enough  to  allow  the  lessee  to 
remain  in  possession  and  receive  three  crops  from  the 
land  cleared  in  1870,  that  is,  to  the  end  of  the  year 
1872;    but  that  the  lessee  would,  of  course,  pay  rents 
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as    agreed    upon    for    the    old    lands,    and    the    lands 
cleared  in   1868  and   1869  after  the  third  crop. 

From  this  view,  it  results  that  the  judgment  must 
be  reversed. 


Berry  &  Cleveland  v.  Jones. 

1.  SuRViviKO  Partner.    Receiver.    No  pay,    A  Burviving  partner,  in  the 

absence  of  any  stipulation  entitling  him  to  compensation,  being  9p- 
pointed  reoeiver  at  his  own  instance,  claiming  the  right  to  wind  op 
the  firm  business,  is  entitled  to  no  compensation  as  receiver. 

2.  Evidence.    Incompetent   Witnem.    Allowed,  not  required.    An  order  of 

court  allowing  the  deposition  of  a  defendant  to  be  taken  on  his  own 
behalf,  "  to  be  read  as  evidence  or  not  as  the  court  may  direct  on  tike 
hearing,"  does  not  authorize  the  use  of  the  deposition  under  the  ex- 
ception in  the  Act  of  1870  in  regard  to  persons  required  to  testify  hy 
the  court. 


FROM    MCMINN. 


Appeal  from  decree  of  Chancery  Court  at  Athens 
by  transfer  from  Madisonville^  May  Term^  1871.  D. 
M.  Key,  Ch. 

Cocke  &  Henderson,  for  complainants: 
The  first  question  we  desire  to  submit  to  the  oonrt 
is,  did  the  Chancellor,  nnder  the    law,  have  the  right 
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and  power  to  allow  the  defendant  Jones  $1,000  for 
hiB  servioes  as  receiver?  Collyer  on  Partnership,  aeos. 
183,  199,  219;  3  Kent's  Com.,  183,  199,  and  notes; 
Sto.  on  Partnership,  seos.  182,  186;  Franklin  v.  Rolh 
mmm,  1  Johns.,  oh.  157;  Piper  v.  Smith  et  ob,  1 
Head,  93. 

The  second  question  is,  was  Jones,  the  defendant, 
a  competent  witness  against  the  administrators  of  B* 
B^  Cleveland?  That  he  was  not,  is  clear  by  the 
Act  of  February   24,   1874,  Shankland,  p.   266. 

Jones'  deposition  was  first  taken  June  6,  1869. 
The  second  deposition  was  taken  December  1,  1870. 
This  deposition^  was  excepted  to.  An  order  was  made 
allowing  the  deposition  of  Jones  to  be  taken,  to  be 
nsed  as  the   court   might   afterward   determine. 

It  might  be  insisted  that  neither  of  these  deposi- 
tions could  be  read.  But  the  first  deposition  is  of 
no  importance,  while  the  second  and  third  depositions 
of  Jones  fnmished  the  whole  facts  upon  which  the 
Chancellor  based  his  decree. 

The  two  errors  of  the  Chancellor,  in  allowing  the 
extravagant  and  unauthorized  compensation  to  Jones, 
and  in  relying  upon  his  evidence,  makes  the  reversal 
of  his  decree  inevitable,  and  the  remanding  of  the 
canse  necessary. 

Brown  &  Hicks,  for  defendant: 

1.  There  is  no  exception  to  the  rule,  that  a  re- 
ceiver  is  entitled  to  emolument  unless  he  agrees  to 
aoeept  the  office  without  emolument.  Although  it 
may    have    been    the    duty   of   the    person    to    do    the 
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whole  duty  of  a  receiver  before  being  appointed  to 
the  office^  it  forms  no  exception:  Bykea  v.  Hadmffs, 
11    Ves.   Jr.,   363. 

2.  That  a  court  of  chancery  has  power  to  admit 
testimonies  (in  taking  an  account)  not  having  the 
character  of  legal  evidence,  see  Lupton  v.  WhUe,  15 
Ves.   Jr.,   442-3. 

3.  No  objection  is  seen  to  the  constitutionality  of 
the  act  of  the  Legislature.  It  applies  to  all  the  cit- 
izens of  the  State  alike,  and  is  no  partial  law.  In 
the  administration  of  justice  many  things  are,  both 
according  to  the  common  law  practice  and  the  statutes^ 
entrusted  to  the  discretion  of  the  courtd,  and  statutes 
have  never  been  considered  objectionable  on  that  ac- 
count. 

McFabland,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  the  personal  representatives 
of  R.  R.  Cleveland,  deceased,  to  settle  a  partnership 
that  had  existed  between  said  Cleveland  and  the  de- 
fendant Jones,  and  which  was  dissolved  by  the  death 
of  Cleveland  on  the  —  day  of  April,  1868.  The 
bill  was  filed  on  the  6th  of  June,  1868,  and  charges 
that  Jones  was  refusing  to  allow  them  to  inspect  the 
books  and  papers  of  the  firm,  or  to  account  for  the 
money  on  hand,  and  was  speculating  on  the  means 
of  the  firm,  and  that  they  believed  he  was  about 
fraudulently  to  waste  or  dispose  of  the  assets. 

Under  the  prayer  of  the  bill  the  entire  assets  of 
the  firm  were  attached,  and  upon  application  for  the 
appointment    of    a    receiver,    the    Chancellor    appointed 
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the  defendent  Jones,  who  gave  bond  in  the  sum  of 
ten  thousand  dollars,  and  afterwards,  in  the  progress 
of  the  cause,  discharged  the  duties  of  a  receiver  in  a 
manner  satisfactory  to  the  complainants,  or  at  least 
they   do   not  complain   of  this. 

Upon  the  answer  and  proof  in  the  cause  the- 
charges  of  the  bill — of  fraud  and  other  misconduct 
npon  the  part  of  the  defendant,  afler  the  death  of 
Cleveland,  as  the  grounds  for  the  interference  of  the 
court  and  the  appointment  of  a  receiver — are  not,  in 
our  opinion,  established,  and  we  do  not  think  any 
ground  existed  for  the  attachment  and  the  appoint- 
ment of  a  receiver  at  so  early  a  period  after  the 
death   of  Cleveland. 

Under  an  interlocutory  decree  pronounced  by  the 
Chancellor,  an  account  was  taken  by  the  master  and 
report  filed,  showing  the  entire  assets  of  the  firm,  the 
capital  due  to  each,  and  the  amounts  due  to  each, 
party  of  the  surplus.  There  seem  to  be  no  debts 
owing,  and  the  accounts  are  not  complicated.  This 
report  of  course  furnishes  a  satisfactory  basis  for  a 
final  decree.  Only  two  exceptions  were  filed  to  this 
report,  both  by  the'  complainants :  1st.  Because  the 
sum  of  $1,000  is  allowed  to  the  defendant  Jones  for 
his  services  as  receiver.  2d.  Because  the  master  only 
allows  complainants  $1,500  for  capital  of  R.  R.  Cleve- 
land, whereas  it  should  be  $2,000,  in  support  of  which 
the  exception  refers  to  an  admission  of  Jones,  proven 
by   witness   Hight. 

The  Chancellor  overruled  these  exceptions  and  con- 
firmed the  report,  and  rendered  a  final  decree,  settling 
14 
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the  rights  of  the  parties  upon  the  basis  therein  shown. 
From  this  decree  the  complainants  have  appealed,  and 
the  questions  before  us  arise  only  upon  these  two  ex- 
ceptions. 

It  is  conceded  that,  as  a  general  rule,  receivers 
are  entitled  to  reasonable  compensation  for  their  ser- 
vices. On  the  other  hand,  it  is  equally  well  settled 
that  one  partner  cannot  be  allowed  compensation  for 
extra  service  in  behalf  of  the  firm,  either  before  or 
after  its  dissolution,  without  an  express  stipulation  to 
that  effect:  Piper  v.  8'piith,  1  Head,  93,  and  author* 
ities  there  cited.  In  a  case  where  the  surviving  part- 
ner has  been  compelled  to  attend  to  the  settlement 
of  a  large  and  complicated  business,  the  rule  may 
sometimes  operate  hardly,  but  it  is  too  well  settled  to 
be  now  departed  from.  Shall  we  regard  the  defend- 
ant as  having  discharged  these  duties  as  receiver  or 
as  surviving  partner?  "A  receiver  is  an  indifferent 
person  between  the  parties,  appointed  by  the  court  to 
receive  the  property  in  question  pending  the  suit, 
where  it  does  not  seem  reasonable  to  the  court  that 
either  party  is  competent  to  do  so,  as  in  the  case  of 
an  infant":  Daniels'  Ch.  Practice,  1406.  He  is  an 
officer  of  court  and  subject  to  its  orders.  In  this 
cause,  the  property  is  returned  to  the  defendant,  upon 
his  executing  a  bond  and  assuming  to  discharge  the 
duties  of  a  receiver.  The  duties  discharged  by  the 
defendant  in  the  settlement  of  the  business  are  no 
more  than,  as  surviving  partner,  he  was  bound  to  do 
without  compensation;  and  this,  in  his  answer,  he 
claimed   the    right    to   do,   and    this    right   was    allowed 
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him  upon  his  executing  bond ;  for^  had  the  Chancel- 
lor strictly  exercised  the  power  of  appointing  a  re- 
ceiver^ it  would  have  resulted  in  the  appointment  of 
some  indifferent  person.  It  is  true^  as  receiver^  tlie 
defendant  had  to  make  his  reports  to  the  court,  but 
he  was  allowed,  without  exception,  his  actual  expenses 
for  aflsietance  in  making  his  report;  and  theae  reports, 
80  far  as  his  own  labor  was  concerned,  were  probably 
no  more  than  would  have  been  required  of  him  in 
order  to  exhibit  to  the  complainants  from  time  to  time 
the  state  of  the  business,  as  it  would  have  been  his 
duty  to  do  had  no  suit  been  pending,  and  no  m6re 
than  would  have  been  required  f)f  him  had  this  suit 
been  prosecuted  without  a  receiver.  As  the  bond  he 
gave  only  required  him  to  discharge  faithfully  his  du- 
ties and  account  for  assets  in  his  hands,  and  as  we 
have  seen  he  was  already  bound  to  this  as  surviving 
partner,  the  fiict  that  he  executed  bond  does  not  con- 
trol the  question.  We  think,  as  the  defendant  in- 
sisted upon  his  right  as  surviving  partner  to  settle 
the  business,  he  must  be  held  to  have  done  so  under 
the  same  rule  applicable  in  other  cases,  that  is,  with- 
out compensation.  This  exception  should,  therefore, 
have  been  sustained.  We  do  not  think  the  case  of 
Sykes  V.  HadingSy  11  Ves.  Jr.,  relied  upon  for  the 
defendant,   sustains   his   proposition. 

As  to  the  other  exception,  the  report  of  the  mas- 
ter shows  that  Cleveland  advanced  $2,000  of  capital, 
but  that  $500  of  this  sum  had  been  returned  to  him, 
leaving  only  $1,500  of  his  original  capital  due ; 
whsreas,    the    exception    claims    that    the   whole    $2,000 
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is  still  due.  It  appears  that  the  master  bases  his 
report,  in  part  at  least,  as  to  the  return  of  this  $500 
of  capital,  upon  the  testimony  of  the  defendant  Jones, 
which   was  excepted   to. 

The  Act  of  the  24th  February,  1870,  is  as  fol- 
lows: ''Sec.  1.  That  in  all  civil  courts  in  this  State 
no  person  shall  be  incompetent  to  testify  because  he 
or  she  is  a  party  to  or  interested  in  the  issue  tried. 
Sec.  2.  In  actions  or  proceedings  by  or  against  ex- 
ecutors, or  administrators,  or  guardians,  in  which  judg- 
ments may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with  or  statement  of  the  testator, 
intestate,  or  ward,  unless  called  to  testify  thereto  by 
the  opposite  party,  or  required  to  testify  thereto  by 
the  court.^' 

The  deposition  of  Jones,  which  is  excepted  to,  was 
taken  after  the  passage  of  this  act.  Before  the  depo- 
sition was  taken,  at  December  Term,  1870,  an  order 
revising  the  former  decree  for  account,  which  order 
contains  the  following:  "The  master  is  authorized  by 
the  court  to  take  the  deposition  of  respondent  Jones, 
on  behalf  of  said  Jones,  to  be  used  as  evidence  or 
not  as  the  court  may  direct  on  the  hearing  of  the 
cause.^  The  deposition  was  taken,  as  we  have  seen, 
although  excepted  to  by  the  complainants,  but  no 
further  order  or  decree^  was  made  by  the  court  in 
reference  thereto,  no  allusion  being  made  to  it  in  the 
final  or  other  decree.  The  prohibition  against  the 
evidence  of  a  witness  in  the  case  specified  by  the  sec- 
tion  quoted,  is  conclusive,  and  would  defeat  any  power 
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the  court  might  have  previously  possessed  to  examiue 
parties  upon  the  taking  of  accounts^  unless  under  the 
manner  specified  in  the  section — that  is^  unless  called 
to  testily  by  the  opposite  party,  or  required  to  testify 
by  the  court.  The  order  referred  to  does  not,  in 
terms,  require  the  defendant  to  testify,  but  allows  the 
deposition  to  be  taken,  subject  to  the  decision  of  the 
court  as  to  whether  it  shall  be  heard.  The  meaning 
of  the  section  is,  that  in  causes  where  the  court,  in 
view  of  the  questions  involved  and  the  facts  in  proof, 
can  see  that  the  evidence  of  the  party  may  enable 
the  court  to  arrive  at  the  truth,  it  may  in  its  discre- 
tion require  the  party  to  testify.  This  contemplates 
that  the  court  shall,  of  its  own  motion,  decide  that 
the  case  is  one  calling  for  this  action,  and  shall  there- 
fore require  the  party  to  testify,  and  this  without  re- 
^rd  to  the  interests  of  the  witness  himself.  Doubts 
have  been  experienced  as  the  power  of  the  Legisla- 
ture to  authorize  the  courts  to  exercise  this  discretion, 
upon  the  ground  that  it  is  in  reality  but  suspending 
the  general  rules  of  evidence  in  particular  cases,  but 
this  we   do   not   decide. 

At  all  events,  this  does  not  appear  to  us  to  be  a 
case  contemplated  by  the  statute  where  the  court,  in 
the  exercise  of  its  discretion  and  in  view  of  the  facts, 
has  required  the  party  to  become  a  witness,  and  there- 
fore made  his  evidence  competent,  but  simply  a  case 
where  the  party  has  offered  and  read  his  own  evi- 
dence, over  the  objection  of  the  other  party;  and  it 
was  error  to  consider   it. 

The    result    of    any    other    construction    would    be, 
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that,  although  the  witness  is  incompetent^  yet  the 
court  could  commit  no  error  in  admitting  the  evi- 
dence, for  to  admit  it  would  be  held  equivalent  to 
requiring  the  witness  to  testify  under  the  power  given 
the   Ck)urt. 

We  therefore  reject  this  evidence;  and  it  remains 
to  see  if  the  item  excepted  to  is  sufficiently  sustained 
by  other  evidence,  for  if  so,  we  would  not  reverse  a 
decree  right  in  itself  upon  the  legal  evidence,  because 
it  is  further  supported  by  illegal  evidence.  Excluding 
this  evidence  of  Jones,  however,  we  think  the  weight 
of  evidence  is  against  the  report  upon  this  item^ 
There  is  proof  that  Jones  f)aid  or  handed.  Cleveland 
at  one  time  $500  out  of  the  firm  money,  but,  ex- 
cluding Jones'  own  .evidence  upon  the  point,  the  other 
evidence  makes  it  most  probable  that  this  was  in  pay- 
ment of  sums  borrowed  from  Cleveland,  and  not  a 
return  of  part  of  his  capital.  This  is  more  consist- 
ent with  Jones'  admissions  made  to  witnesses,  and  the 
facts   in   proof. 

These  two  exceptions  will  therefore  be  sustained,, 
and  the  balance  of  the  report  confirmed  and  final  de- 
cree rendered.  The  entire  costs  of  the  court  below 
were  properly  charged  to  complainants,  as  there  were 
no  grounds  for  filing  the  bill.  The  costs  of  this 
court  will  be  paid   by   Jones. 
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Upton  v.  Philips  &  Howe. 

1.  Error  Corah  Nobis.    Error  Apparent  on  the  Becord    A  writ  of  error 

coram  nobis  is  not  the  proper  remedy,  where  the  error  ia  apparent  on 
the  record. 

2.  Reple\t  Bond.       Oood  under  Sectims  3512,  773  (^  Code.      Bepleyj 

bonds  may,  at  the  election  of  the  party,  be  given  in  double  the  amount 
of  the  debt  or  demand,  and  to  perform  the  judgment  of  the  court. 
In  a  bond  so  conditioned,  the  decree  against  the  surety  to  pay  the 
debt  18  correct.  A  bond  not  fixing  the  value  of  the  property,  or  pro- 
viding for  its  return,  cannot  be  construed  to  be  for  the  return  of  the 
property.  Courts  cannot  look  to  hard  cases.  The  legal  result  of  the 
terms  of  the  bond  is  to  be  enforced. 


FROM    MONROE. 


Appeal  in  error  from  the  Circuit  Court  of  Monroe 
county,  January   Term,   1871.       E.  T.  Hall,  J. 

Brown  &  Hicks,  for  plaintiff  in  error: 
let.  Where  judgment  is  rendered  by  motion  against 
a  party  having  a  real  defense,  (no  matter  what  may 
be  the  nature  of  that  defense),  and  who  had  no  notice 
of  the  motion,  the  party  aggrieved  is  entitled,  by  ex- 
press  slcUiUe,  to  the  remedy  of  a  writ  of  coram  nobis. 
Code,  sec.  3117.  And  see  to  same  effect,  Ounn  v.  Nealy 
2  Heis.,   318. 

2d.  Dixon,  (with  his  surety),  kept  his  covenants 
by  abiding  by  and  performing  the  order  and  judgment 
of  the  court,  (in  his  favor),  at  September  Term,  1867, 
as  he  had   undertaken   to   do. 
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3d.  The  final  judgment  should  have  given  the  ob- 
ligors the  option  of  discharging  the  penalty  of  the 
bond,  by  Dixon  surrendering  himself  into  custody. 
The  principle  of  the  case  of  Polk  v.  PUiimwier,  2  Hum., 
500^  (that  covenants  superadded  to  those  required  by 
statute  may  be  rejected)^  does  not  apply  where  the 
covenants  are   in   the   disjunctive. 

Replevy  bonds  are  subject  to  the  rules  prescribed 
in  sections  773,  774  of  the  Code ;  i.  e.  we  are  es- 
topped from  denying  the  validity  of  the  bond  and  of 
the  proceedings  in  which  it  was  given,  and  upon  the 
conditions  being  broken,  Philips  &  Howe  would  be 
entitled  to  all  the  remedies  which  they  would  be  en- 
titled to  upon  a  bond  executed  in  conformity  to  the 
statute. 

We  do  not  deny  the  validity  of  the  bond,  nor  of 
the  proceedings  in  which  it  was  given.  Neither  do 
we  deny  that  if  the  conditions  of  the  bond  have  in 
fact  been  broken,  Philips  &  Howe  are  entitled  to  the 
same  remedies,  (such  as  a  judgment  by  motion),  as 
they  would  be  entitled  to  upon  the  breach  of  the 
condition  of  a  bond  in  strict  conformity  to  the  statute. 
But  has  the  condition  of  the  bond  been  broken?  That 
is  the  question,  and  not  what  is  the  remedy  of  Philips 
&  Howe,  if  it  has  been  broken.  Philips  &  Howe 
received  the  benefit  of  the  property  attached — the  saw 
mill  and  the  house  and  lot,  and  various  other  sums. 
After  getting  all  this  and  the  face  of  their  bond  be- 
sides,  they   ought  not   to   complain. 

4th.  The  words  "satisfied  the  order  and  judgment 
of    the   court,"   etc.,   were    intended    to    mean   that   the 
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property  attached  shoald  be  forthcomiDg  to  satisfy  any 
order  of  sale  made  by  the  coart^  agreeably  to  sections 
3514,  3535  of  the  Code.  The  property  was  forth- 
coming and  its  proceeds  applied  to  the  judgments. 
This  is  all  that  could  have  been  required  under  a  bond 
in  strict  conformity  to  the  statute.  Code^  sections 
3514,   3536. 

Brian  &  Richmond^  for    defendants,  said : 

The  facts  in  this  case  necessary  to  be  noticed  are 
these:  Philips  &  Howe,  in  an  action  for  debt  brought 
by  them  against  William  M.  Dixon  in  the  Circuit 
Court  of  Monroe  county,  attached  certain  property  of 
said  Dixon,  which  was  returned  to  Dixon  upon  the 
execution  of  a  replevy  bond  made  by  said  Dixon  and 
signed  by  plaintiff  in  error,  as  security.  Upon  the 
trial  of  said  cause.  Philips  &  Howe  obtained  judgment 
against  Dixon,  and  judgment  was  rendered  ujmn  the 
replevy  bond  against  the  plaintiff  in  error  for  the 
amount   of  said  judgment. 

Afterwards  the  plaintiff  in  error  filed  his  petition 
for  writ  of  error  coram  nobis,  and  a  supersedeas  issued 
to  stay  the  collection  of  the  judgment.  Defendants  in 
error  moved  the  court  to  dismiss  the  petition,  which 
was  overruled.  Thereupon  plaintiff  in  error  made  an 
assignment  of  errors,  to  which  defendants  in  error  de> 
murred.  The  Circuit  Court  sustained  the  demurrer 
and  dismissed  the  petition,  from  which  an  appeal  in 
error  was   prayed   by   Upton   to   this   court. 

The  court  below  erred  in  not  dismissing  the  peti- 
tion upon    motion.      The  ground  upon  which  plaintiff  in 
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error  asks  to  have  jadgment  reviewed  or  reversed  is^ 
that  the  judgment  was  rendered  upon  said  bond  by 
motion,  and  that  he  had  no  notice  of  the  same.  A 
surety  in  a  replevin  bond  is  bound  by  the  result  of 
the  litigation  with  his  principal.  And  if  the  court 
had  jurisdiction  of  the  subject  matter  and  of  the  par- 
ties, he  is  bound  by  the  orders  and  judgment.  See 
Welh   V.    Grifn,    2    Head,   568. 

Defendants  in  error  insisc  that  upon  the  execution 
of  said  bond,  plaintiff  in  error  became  a  party  to  the 
proceedings,  and  was  not  entitled  to  notice,  and  by 
the  provisions  of  the  Code  of  Tennessee,  see  sections 
3513  and  3514,  the  court  properly  rendered  the  judg- 
ment upon  the  bond,  hence  plaintiff  in  error  did  not 
bring  himself  within  one  of  the  three  classes  of  cases 
provided  in  the  Code  for  the  correction  of  errors  by 
writ   of  error   coram  nobis.      See   Code,   section   3116. 

2.  The  dmurrer  was  well  taken  to  the  errora  as- 
signed in  the  judgment.  The  writ  of  error  coram 
nobis  only  lies  for  error  of  fact  upon  which  judg- 
ment is  founded.  In  this  case,  the  plaintiff  in  error 
stated  in  his  petition  and  assignment  of  errors,  no  fact 
contradicting  the  facts  recited  in  the  record,  upon 
which    the  judgment   was   rendered. 

The  errors  complained  of  are,  if  anything,  errors 
of  law  arising  from  a  wrong  construction  of  the  bond 
upon  which  judgment  was  rendered,  and  are  also  ap- 
parent upon  the  face  of  the  record,  and  must  have 
been  passed  upon  by  the  court  at  the  time  of  the 
rendition  of  said  judgment.  Defendants  in  error  insist 
that   all   other  questions  aside,   they   are    entitled,   upon 
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a  legal  oonstruotion  of  said  bond,  and  under  the  pro- 
vigions  of  the  statute,  to  a  judgment  upon  said  bond, 
and  submit   the   following   propositions   of  law: 

Illegal  or  senseless  conditions  in  a  bond  may  be 
rejected^  and  the  court  will  so  construe  the  bond  as  to 
make  it  efiective  for  the  purpose  for  which  it  was  given. 

A  bond  will  be  construed  most  strongly  against  the 
obligor,  where  it  is  capable  of  more  than  one  con- 
struction. 

The  court,  in  construing  a  writing,  will  be  gov- 
erned by  the  intention  and  object  of  the  parties  in 
executing  the   same. 

Obligors  on  repleviu  bonds  in  attachment  proceed- 
ings are  estopped  to  deny  the  validity  thereof.  Stephens 
V.  The  Green  County  Iron  Co.,  decided  at  the  present 
term  of  this  court.  The  same  principle  will  apply  in 
this  case. 

The  statute  settles  the  right  of  the  defendants  in 
error  to  a  jndgment  upon  said  bond.  Section  3512 
of  the  Code  of  Tennessee,  provides  that  replevy  bonds 
are  subject  to  the  rules  prescribed  in  sections  773  and 
774  of  the   Code. 

These  sections  provide  that  a  bond  which  is  not 
in  the  penalty  payable  or  conditioned  as  prescribed  by 
law,  or  is  otherwise  defective,  such  bond  is  not  void 
or  voidable,  but  stands  in  the  place  of  the  original 
bond,  etc.  The  Legislature  evidently  intended  by  those 
provisions  of  the  Code,  to  estop  parties  to  a  bond, 
apon  tiie  faith  of  which  they  had  obtained  property, 
from  setting  up  any  technical  defense  to  avoid  the 
payment  of  the  same. 
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There  was  no  error  in  not  providing  in  the  judg- 
ment^ that  the  same  might  be  satisfied  by  a  retom  of 
the  property  attached,  because  the  penalty  of  the  bond 
was  not  in  double  the  value  of  the  property  attached, 
but  in  double  the  amount  of  the  debt  due  at  the  time. 
Section  3514  of  the  Code  of  Tennessee  evidently  con- 
templates that  where  a  judgment  has  been  rendered 
for  the  full  penalty  of  the  bond,  it  can  only  be  sat- 
isfied by  surrendering  the  property  attached,  in  case 
the  bond  is  in  double  the  value  of  the  property  so 
attached,  as  provided  in  section  3509;  but  in  case  the 
bond  is  in  double  the  amount  of  the  debt,  and  judg- 
ment is  rendered  for  the  penalty,  then  the  same  can 
be  satisfied  by  payment  of  the  debt.  In  this  case  the 
judgment  was  taken  for  the  amount  of  the  debt,  in- 
stead of  the  penalty  of  the  bond — the  bond  having 
been  given  in  double  the  amount  of  the  debt,  as  nearly 
as  could  be  calculated  at  the  time.  Consequently, 
substantial  justice  is  done — ^at  least  there  is  no  error 
of  which   the   plaintiff  in    error  can   complain. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

Philips  &  Howe  sued  W.  M.  Dixon  in  an  action 
of  debt,  and  afterwards  sued  out  an  ancillary  attach* 
ment,  which  was  levied  upon  a  steam  saw-mill  and  a 
house,  as  the  property  of  the  defendant.  Thereupon, 
Dixon,  with  the  plaintifi^  in  error  Upton  as  hia 
surety,  entered  into  a  replevin  bond,  and  the  property 
was  released   to   Dixon. 

Upon  the  trial   Philips  &  Howe  recovered  a  judg- 
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ment  against  Dixon  for  $2,909.01  and  coats,  and  the 
coart  rendered  judgment  for  this  amount  against  said 
Dixon,  and  Upton  as  surety  upon  the  bond,  and 
awarded  execution.  Thereupon  Upton  siied  out  a  writ 
of  error  coram  nobis,  and  assigned  what  he  assumed 
to  be  errors  of  fact  in  the  proceeding — the  substance 
of  which  was,  that  the  judgment  is  not  authorized  by 
the  bond.  A  demurrer  was  sustained  to  this  assign- 
ment of  error,  and  the  writ  of  error  coram  nobis  dis- 
missed; and  from  this  judgment  Upton  has  appealed 
in  error,  and  at  the  same  time  he  has  by  writ  of 
error  brought  up  the  original  cause,  and  the  questions 
involved  are  therefore  before  us  in  both  aspects. 
Without  discussing  the  matter  at  length,  we  are  of 
opinion  that  a  writ  of  error  coram  nobis  is  not  the 
mode  of  correcting  an  error,  of  the  character  assumed 
to  have  been  committed  in  these  proceedings.  The 
relief  granted  upon  this  proceeding  is  confined  to  errors 
of  fact  occurring  in  proceedings  of  which  the  person 
seeking  relief  had  no  notice,  or  where  he  had  no  op- 
portunity to  defend,  or  was  prevented  from  making 
his  defense  by  accident,  surprise,  mistake,  or  fraud, 
unmixed  with  fraud  upon  his  own  part.  Code,  section 
8116;    1   Swan,   341. 

The  replevin  bond  constitutes  part  of  the  record. 
Code  3513,  and  whether  or  not  the  bond  authorized 
the  judgment  rendered  in  this  cause,  is  a  question 
vising  clearly  upon  the  record,  and  did  not  depend 
opon  any  fact  outside  of  the  record  and  not  then  known 
to  the  court — and  in  truth  it  is  not  alleged  that  any 
such  fact  existed;    but  the   entire   substance   of  the  de- 
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fense  is^  that  the  judgment  was  not  the  one  authorized 
by  law  upon  the  bond.  Therefore  we  hold  that  the 
writ  of  error   coram  nobis  was   properly   dismissed. 

The  question  then  arises  upon  the  record  of  the 
original  cause.  Code,  sec.  3509,  enacts  that  "  The  de- 
fendant to  an  attachment  suit  may  always  replevy  the 
property  attached,  by  giving  bond  with  good  securiiy, 
payable  to  the  plaintiff,  in  double  the  amount  of  the 
plaintiff's  demand,  or  at  the  defendant's  option,  in 
double  the  value  of  the  property  attached,  conditioned 
to  pay  the  debt,  interest  and  costs,  or  the  value  of 
the  property  attached,  with  interest,  as  the  case  niiiy 
be,   in    the   event   he   shall   be   cast   in    the   suit.*' 

Section  3510  provides,  that  the  officer  levying  the 
attachment  shall  take  the  bond,  fix  the  value  of  the 
property  and  judge  of  the  sufficiency  of  the  security. 
Section  3514  is  as  follows :  "  The  court  may  enter  up 
judgment  or  decree  upon  the  bond,  in  the  event  of 
recovery  by  the  plaintiff,  against  the  defendant  and 
his  sureties  for  the  penalty  of  the  bond,  to  be  satisfied 
by  the  delivery  of  the  property  or  its  value,  or  the 
payment  of  the   recovery,   as  the  case   may   be.'' 

We  understand  these  provisions  to  mean  that  the 
defendant  has  the  right  to  have  his  property  restored 
to  him  upon  giving  a  bond — that  bond  might  be,  &t 
the  defendant's  election,  either  in  double  the  amount 
of  the  plaintiff's  demand  and  conditioned  to  pay  the 
debt,  interest  and  costs  in  the  event  of  the  plaintiff^s 
recovery;  or  it  may  be  in  double  the  value  of  the 
property  attached,  conditioned  to  pay  the  value  of  the 
property    attached,    in    the   case    the    plaintiff    recover. 
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This  option  is  given  to  the  defendant  for  his  benefit; 
for  it  may  happen  that  property  of  a  very  large 
amount  may  be  attached  for  a  very  small  demand. 
In  sQch  case  the  defendant,  in  order  to  obtain  a  sur- 
render of  his  property,  shall  not  be  required  to  give 
a  bond  in  double  the  value  of  the  entire  property,  and 
oonditioned  to  pay  the  value;  but  he  may  have  his 
property  returned,  upon  giving  bond  in  double  the 
amount  of  the  plaintifi^^s  demand,  and  conditioned  to 
pay  the  same,  if  recovered.  On  the  other  hand,  a 
very  small  amount  of  property  may  be  attached  for  a 
very  large  debt,  or  various  articles  of  property  may 
be  attached — in  such  case  the  defendant  is  not  required 
to  give  bond  for  the  whole  debt,  but  may  have  his 
property  returned  upon  giving  bond  for  double  its 
value. 

In  the  event  the  plaintiff  recover,  the  judgment  to 
be  rendered  upon  the  bond  depends  upon  the  terms 
and  conditions  of  the  same,  whether  it  be  of  the  one 
case  or  the  other  as  above  explained.  In  either  case 
the  judgment  must  be  for  the  penalty  of  the  bond. 
If  the  bond  be  in  double  the  amount  of  the  plaintiff's 
demand,  conditioned  to  pay  the  same,  interest  and 
costs,  then  the  judgment  should  be  for  the  penalty  of 
the  bond,  to  be  satisfied  by  the  payment  of  the  re- 
covery. If  the  bond  be  for  double  the  value  of  the 
property  attached,  conditioned  to  pay  its  value,  then 
the  judgment  should  be  for  the  penalty  of  the  bond, 
to  be  satisfied  by  delivery  of  the  property  or  its  value. 
This  is  the  plain  and  obvious  meaning  of  the  sections 
of  the  statute   quoted. 
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The  question  then,  is,  under  this  construction  what 
may  be  the  proper  judgment  to  render  upon  the  bond 
in  this  case?  The  plaintiff's  demand,  as  set  forth  in 
his  affidavit,  was  $2,563.35  and  interest.  The  bond 
is  payable  to  the  plaintiffs.  Philips  &  Howe,  and  in 
the  penalty  of  $5,200.  The  condition  is  as  follows : 
"The  condition  of  this  obligation  is  such,  that  whereas 
the  property  of  said  Wm.  M.  Dixon  has  been  attached 
at  the  suit  of  the  said  Philips  &  Howe,  and  the  same 
is  returned  to  him  on  the  execution  of  this  bond* 
Now  if  the  said  Wra.  M.  Dixon  shall  appear  at  the 
next  Circuit  Court  for  Monroe  county,  on  the  2d  Mon- 
day of  September  next,  at  the  return  of  said  attach- 
ment, and  abide  by  and  perform  and  satisfy  the  order 
and  judgment  of  said  court  or  surrender  himself  into 
custody,    then    the   above   obligation    to   be   void." 

It  is  very  clear  that  this  bond  is  not  in  accord- 
ance with  the  requirements  of  the  statute  in  either 
respect. 

By  section  3512  of  the  Code,  it  is  provided  that 
replevy  bonds  are  subject  to  the  rules  prescribed  in 
sections  773  and  774  of  the  Code.  Section  773  pro- 
vides that  official  bonds,  not  in  the  penalty  payable 
or  conditioned  as  prescribed  by  law,  or  is  otherwise 
defective,  are  not  void,  but  stands  in  the  place  of  the 
official  bond,  and  subject  to  the  same  remedies.  Section 
774  provides,  that  where  an  officer  or  other  person , 
who  is  required  by  law  or  the  course  of  judicial  pro- 
ceedings to  give  a  bond  for  the  performance  of  an  act 
or  the  discharge  of  a  duty,  receives  money  or  property 
upon   the   faith   of    such    bond^   he   or  his    sureties    are 
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estopped  to  deny  the  validity  of  the  bond  or  the  le- 
gality of  tbe  proceedings  under  which  the  money  or 
property    was  obtained/' 

Under  these  provisions  it  is  clear,  as  we  have  held 
at  the  present  term  in  the  case  of  Stephens  v.  The  Oreene 
County  Iron  Campanyy  that  the  bond  is  valid,  and  the 
defendant  and  his  security  are  estopped  to  deny  the  va- 
lidity or  proceedings,  and  the  plaintiffs  in  the  cause  are 
entitled  to  the  same  remedies  as  if  the  bond  were  in 
accordance  with  the  statute.  But  the  question  remains, 
is  this  to  be  taken  as  a  bond  for  double  the  plaintiffs^ 
demand,  conditioned  to  pay  the  debt,  or  a  bond  in 
double  the  value  of  the  property  attached,  conditioned 
to  pay  the  value  of  the  property  or  return  the  same? 
As  we  have  seen,  the  law  directs  the  officer  to  take 
the  bond,  to  fix  the  value  of  the  property,  and  he 
should  perhaps  fix  the  value  of  each  article  of  property 
separately.  In  this  case,  the  bond  does  not  show 
whether  the  penalty  is  the  double  value  of  the  prop- 
ty  attached,  nor  does  it  show  that  any  value  was  fixed 
upon  the  property.  It  does  show  that  the  penalty  is 
a  few  dollars  more  than  double  the  amount  of  the 
plaintiff's  demand,  as  stated  in  his  affidavit.  It  is 
argued  that  Dixon  was  ready  to  comply  with  the  terms 
of  his  bond,  that  is,  appear  at  the  return  term  of  the 
attachment,  and  abide  by  the  judgment  of  the  court,, 
or  surrender  himself  into  custody.  It  is  said  that  at 
the  return  term  of  the  attachment  the  only  judgment 
rendered  by  the  court  in  the  case,  was  to  sustain  a 
demurrer,  and  Dixon  was  ready  to  abide  by  this  judg- 
ment or  surrender  himself  into  custody. 
15 
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This  construction  of  the  bond  would  render  it  nu- 
gatory and  deprive  the  parties  of  the  remedy  which 
the  law  gives  when  the  bond  is  properly  executed. 
These  provisions^  when  thus  construed,  must  be  rejected^ 
especially  the  provision  that  he  shall  surrender  himself 
into  custody — this  is   unnecessary,  and    without  meaning. 

The  defendant  has  seen  proper  to  execute  a  bond 
in  double  the  amount  of  the  plaintiff's  demand ;  the 
condition  that  the  law  required  to  be  annexed  to  this 
bond  was,  to  pay  the  plaintiff's  demand,  if  he  recover. 
The  condition  of  the  bond  is,  that  the  defendant  shall 
abide  by  and  perform  and  satisfy  the  judgment  of  the 
court,  which,  in  ordinary  acceptation,  is  understood  to 
mean,  that  he  shall  pay  the  judgment,  if  one  is  re- 
€Overed.  Was  it  error  in  the  court  not  to  affix  to 
this  judgilient  a  condition,  that  it  should  be  satisfied 
as  to  the  surety  by  a  return  of  the  property  or  its 
value?  If  there  was  anything  in  the  bond  from  which 
we  could  construe  it  to  be  conditioned  to  pay  the  value 
of  the  property  or  return  the  same,  then  this  might 
be  done;  but  there  is  no  language  that  will  bear  this 
construction,  and  we  are  constrained  to  hold  this  to 
be  a  bond  in  double  the  plaintiffs'  demand,  conditioned 
to   pay   the   same,    if  the    plaintiffs   recover. 

It  is  said  that  this  is  a  case  of  great  hardship— 
that  in  reality  the  entire  property  attached  has  been 
sold  under  execution  and  applied  to  the  judgment, 
leaving  a  large  balance  due,  and  that  the  plaintiffs 
have  had  the  benefit  of  all  the  property  they  held 
under  their  attachment.  This  is  a  hardship  that  we 
cannot    relieve    against.       The    liability   of    the    parties 
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depends  upon  the  bond  and  the  law  regulating  the 
same. 

If  they  executed  a  bond  covering  the  plaintiff^K 
demand,  and  conditioned  to  pay  the  same,  when  in 
reality  the  property  attached  was  only  of  half  valne 
sufficient  to  pay  it — in  the  absence  of  fraud  or  other 
equitable  defense,   there  can   be   no  relief. 

Affirm   the  judgment. 


Remine  V,  Vance. 


ChaitcerT  Pbactice.  Equities  met  and  denied.  No  caste  for  accounL 
It  i0  error  to  order  an  account,  where  the  case  is  heard  not  by  oonaent 
but  upon  bill  and  answer  under  the  rule,  the  answer  in  response  to 
the  bill  meeting  and  denying  all  the  equities.  There  is  nothing  to 
take  an  account  of. 


FROM    GREENE. 


Appeal  from  Chancery  Court,  November  Term,  1870. 
H.  C.  Smith,  Ch. 

Pettibone  &  Robinson,   for  complainant: 
let.     This   decree    is    interlocutory.       It   neither   de- 
clares the   rights   of  the   {mrties,  nor   does   it   even    pre- 
tend to   settle  the  facts    upon  which  such  rights   depend, 
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nor  does  it  dispose  of  the  costs;  and  it  expressly  re- 
serves all  questions  of  law  and  fact  until  the  final 
hearing  on  bill,  answer,  decree  pro  oonfe^Oy  report  of 
master,  and  proof  to  be  taken,  etc.  Overton  v.  Bigehwy 
10  Yer.,  48;  Allen  v.  Barhsdahy  1  Head,  238;  DeloBs 
V.  Hurdery  1  Sneed,  104;  QUI  v.  Oreed^  3  Col.,  297; 
Meek  v.  Mathis,  1  Heis.,  536;  Abbott  v.  Fagg,  1  Heis., 
742. 

2d.  And  the  decree  not  coming  within  the  reser- 
vation of  section  3157  of  the  Code,  nor  final,  the  ap- 
peal must  be  dismissed.  Meadows  v.  Staiey  7  Col.,  416; 
Harrison  v.  Famesworthy  1  Heis.,  751. 

McKee,   for  defendant: 

The  decree  in  this  case  from  which  the  appeal  was 
taken,  referring  the  cause  to  the  master,  does  not  ap- 
pear to  have  been  by  agreement,  but  upon  hearing  ;^ 
and  therefore,  although  by  the  terms  of  the  decree, 
all  questions  are  reserved  until  the  coming  in  of  the 
master^s  report,  yet  the  effect  of  the  decree  is  to  settle 
the  principle  involved  mainly,  viz :  that  respondent  is 
indebted  to  complainant  by  account,  as  claimed  in  the 
bill,  when  such  indebtedness  is  expressly  denied  in  the 
answer,  which  is  called  for  on  oath,  and  the  cause 
was  heard  without  proof.  It  is  therefore  insisted  that 
the  decree  ordering  the  account,  is  one  "determining 
the  principles  involved,"  in  the  language  of  the  section 
of  the  Code  3157,  inasmuch  as  the  decree  of  reference 
was  pronounced  by  the  court,  and  not  one  by  agree- 
ment for  the  purpose  of  expediting  the  progress  of  the 
cause. 
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The  answer  meets  and  denies  every  material  alle- 
gation of  the  bill^  including  that  as  to  the  suretyship 
of  the  note  to  Hardin.  True^  the  answer  says  it  was 
executed  by  the  parties  for  a  debt  of  respondent  to 
Hardin;  but  then  follows  the  statements  that  respond- 
ent sold  to  complainant  mules.  Respondent  owed  Har- 
din, and  desired  to  pay  the  Hardin  debt  with  the 
proceeds,  and  complainant  assumed  to  pay  it,  but  Har- 
din would  not  take  complainant's  note  for  the  debt, 
unless  respondent  would  sign  it  also,  which  was  ac- 
cordingly done,  and  the  debt  transferred  from  respond- 
ent to  complainant  as  debtor,  and  complainant  became 
the   principal,   and   respondent  the   surety   thereon. 

There  was  no  proof  to  justify  the  taking  of  an 
account,  and  the  decree  ordering  it  was  properly  ap- 
pealed  from.      See   West  v.   WeaveVy  3  Heis.,  589. 

Nicholson,  C  J.,  delivered  the  opinion  of  the  Court, 

This  cause  was  heard  on  bill  and  answer — not  by 
consent  of  parties,  but  under  the  rule  that  all  causes 
stand  for  hearing  after  answer.  The  allegations  of  the 
bill  are  fully  and  completely  met  and  denied  in  the 
answer.  Yet  the  Chancellor  held  that  it  was  a  proper 
case  for  an  account,  and  so  ordered.  This  was  error. 
As  the  answer  was  respons've  to  the  bill,  and  met 
and  denied  all  the  equities  set  up,  there  was  nothing 
to  be  referred  for  account.  The  decree  is  reversed, 
and   the   bill   disniissed   with   costs. 
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Kyle  v.  Riley. 

1.  Ghanc£BY  PiiEADiNO.     Dtmurrer  in  aiunver.     WaioecL    A  partj  putting 

a  demurrer  into  the  answer  waives  it  by  not  having  it  disposed  of  be- 
fore the  hearing. 

2.  Same.     Other  defentes  unived  aUo.    The  defense  that  there  was  no  ob- 

stacle  to  defense  at  law  waived  by  not  bringing  to  hearing  before  trial 
upon  the  merits. 


FROM   HAWKINS. 


Appeal    from  decree   of  .Chancery   Court,   September 
Term,   1869.      H.   C.   Smith,   Ch. 

Shields,   for  complainant. 

FuLKERSON,   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court.. 

The  bill  in  this  case  is  filed  to  enjoin  a  judgment 
rendered  in  the  Circuit  Court  of  Hancock  county  in 
favor  of  Riley  against  Kyle  and  others  for  about  J900^ 
The  judgment  was  given  on  a  note  of  $800,  exeout^^y 
in  part  consideration  for  a  slave  sold  by  Riley  to 
Kyle  and  Branner  in  1860.  No  defense  was  made 
to  the  note,  and  the  reaspn  for  not  relying  on  the 
defense  of  fraud  in  representing  the  slave  to  be  sound, 
is  that  when  the  court  was  held  in  1863,  it  was  dan- 
gerous for  union  men  to  travel  through  the  country 
to  Sneedville,  and  that  there  was  a  general  suspension 
of  attention  to  business  in  court  by  a  kind  of  tacit 
consent   among   parties.       The   bill  charges  that   the  de* 
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fendant  represented  the  slave  to  be  sounds  and  that 
complainants,  trusting  to  the  representation,  purchased 
and  agreed  to  give  a  sound  price.  But  they  charge 
that  the  slave  was  unsound  at  the  time  of  the  sale, 
and  that  defendant's  representation  was  false  and  fraud- 
ulent. They  charge  that  the  slave  became  so  diseased 
that  in  1862  he  was  sold  by  them  for  about  f600  in 
depreciated   confederate   money. 

Defendant    answered    that   if   complainants    had    any 
defense   they   could    have   made   it   at   law,  as  there  was 

m 

no  obstacle  to  their  attending  court  and  making  that 
defense;  and  he  relies  upon  their  failure  to  defend  at 
law  by  way  of  demurrer  incorporated  in  his  answer. 
He  admits  the  sale,  and  denies  any  fraud  in  the  sale, 
but  insists  that  the  slave  was  sound  at  the  time  of 
the  sale.  Defendant  waived  his  defense  by  demurrer 
by  failing  to  invoke  the  action  of  the  court  thereon, 
but  proceeding  to  trial  on  the  merits.  Having  waived 
his  defense  by  objection  to  the  jurisdiction,  the  de- 
fendant was  compelled  to  try  on  the  merits  of  his 
case. 

Complainants  alleged  that  defendant  falsely  repre- 
sented the  slave  to  be  sound  at  the  time  of  the  sale. 
Defendant  does  not  respond  directly  to  this  allegation, 
but  he  denies  that  negro  was  diseased  when  complain- 
ants bought  him,  and  that  if  he  was  diseased  he  con- 
tracted the  disease  after  the  sale.  No  exception  was 
taken  to  the  answer,  but  the  parties  prepared  for  trial 
on  the  issue  as  to  the  question  of  soundness  or  un- 
soundness at  the  time  of  sale.  The  evidence  of  com- 
plainants shows   that    the   negro   was   unsound   sometime 
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after  the  sale^  and  that  he  continued  ansound  for  a 
year  or  two,  when  he  was  sold  for  $600  in  confeder- 
ate money;  but  none  of  complainant's  evidence  has 
reference  to  the  condition  of  the  negro  at  the  date  of 
the  sale,  nor  is  there  any  evidence  from  which  it 
could  be  inferred  with  any  certainty  that  he  was  un- 
sound  at   that   time. 

On  the  other  hand,  the  defendant  proves  by  many 
witnesses  acquainted  with  the  negro  for  years,  that 
down  to  the  date  of  the  sale  he  was  regarded  as  a 
sound   and   healthy   negro. 

Upon  the  whole  evidence  we  concur  with  the  Chan- 
cellor, that  complainants  have  failed  to  sustain  the  al- 
legations  of  their   bill,   and    affirm    his   decree. 


Hale  v.  Hord. 

1.  Chancery  JuRifeDicnoN      Lout  papers.    The  Code,  sec.  3907,  provid- 

ing for  Bupplying  lost  papers,  does  not  take  away  from  the  Courts  of 
Chancery  their  jurisdiction  to  grant  relief  in  case  of  the  loss  of  records 
at  law. 

2.  Same.     Will  gmnt  fidl  relief.    The  record  of  a  pending  ejectment  cause 

being  lost — on  a  bill  filed  to  supply  the  loss  and  for  relief — the  court 
will  decree  upon  the  title,  and  especially  where  no  demurrer  is  inter- 
posed objecting  to  the  jurisdiction  to  grant  this  relief. 

3.  Grant.     Dejtcnption  partly  good^  partly  bad.    A  grant  upon  an  entry 

msde  in  Hawkins  county,  calling  to  begin  on  the  Greene  county  line. 
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but  JO  fact  beginning  a  half  mile  vMin  Greene  county,  is  not,  for  that 
reason,  void  as  to  the  lands  lying  in  Hawkins  county,  but  valid. 


FROM    KNOX. 


Appeal  from  Chancery  Court  at  Rogersville,  special 
January   Term,    1872.       H.   C.   Smith,   Ch. 

James  T.   Shields,  for  complainants  said : 

The  case  stated  by  the  bill  is  this:  On  July  5, 
1839,  the  State  of  Tennessee  granted  to  George  Hall 
twenty-five  hundred  acres  of  land,  lying  in  Hawkins 
county,  the  boundaries  of  which  are  set  forth  with 
particularity.  In  1847  the  said  George  Hale  con- 
veyed an  undivided  one- fourth  of  said  land  to  James 
K.  Neill  as  "  natural  guardian ''  of  the  children  of 
Catharine  D.  Neill,  who  was  a  deceased  daughter  of 
the  said  George,  and  the  remainder  of  the  tract  to 
his  son,   James   Hale. 

On  April  22,  1850,  the  said  James  reconveyed  to 
said  George.  About  the  year  1856  or  1857  one  Thos, 
Hord,  claiming  adversely  to  the  title  of  said  George, 
took  possession  of  a  portion  of  said  tract,  and  in  about 
one  year  afterward  the  said  George  and  the  said  James 
E.  Neill  instituted  an  action  of  ejectment  against  him 
in  the  Circuit  Court  of  said  county,  in  which  issue 
was  joined,   but    the    cause    has    never    been    tried    in 

that  court. 

The  bill  further  states  that  the  said  Thomas  Hord 
claimed  to  have  a  grant,  or  other  color  of  title,  to 
said  land,  but  if  in  point  of  fact  he  had  such,  the 
grant  of   the   said    Hale   was   a   much   older  and   a   sn- 
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perior  title^  and  the  plaintiffs  in  said  action  had  a 
good  right  to  recover,  but  that  during  the  recent  war 
were  unintentionally  and  unavoidably  lost  or  destroyed, 
and  although  the  clerk's  office  has  been  carefully  and 
thoroughly  searched  for  them,  they  cannot  be  found. 
It  is,  then,  shown  the  parties  to  said  action  of  eject- 
ment are  all  dead,  and  that  the  complainants  and  de- 
fendants, as  heirs  at  law,  represent  them  respectively. 
It  is  cliarged  that  the  papers  of  said  cause  having 
l)een  lost  or  destroyed,  as  aforesaid,  it  becomes  neces- 
sary for  complainants  to  seek  relief  in  equity;  and  the 
complicated  and  complex  character  of  the  title  of  the 
complainants  rendering  it  difficult  for  a  jury — so  much 
so  as  to  embarrass  the  remedy,  under  the  statute  re- 
quiring all  the  interests  of  the  plaintiffs  to  be  speci6e- 
ally  found — to  find  a  proper  verdict,  is  stated  as  a 
further  and  additional  ground  for  the  interposition  of 
a  court   of  equity. 

The  prayer  of  the  bill  is  that  the  lost  papers  be 
supplied ;  that  the  complainant's  title  to  the  property 
and  right  to  it€  possession  be  declared ;  that  they  be, 
by  proper  process,  placed  in  possession  of  the  same, 
and   the   equities   between   themselves  be  settled. 

The  bill,  as  this  statement  shows,  seeks  relief  on 
three   grounds : 

1.  The   destruction   and    loss  of   the   record    in   the 

suit  at   law. 

2.  The  remedy  at  law  is  not  clear  and  unembar- 
rassed because  of  the  nature  of  the  titles  of  the  com- 
plainants. 

3.  It    is    an    ejectment    bill,    of    which    the    court 
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mast   take  jurisdiction^  unless  there   is  a  demurrer  spe- 
cifically  to  the   jurisdiction   of  the  court. 

To  this  bill  the  defendants  filed  a  demurrer,  and 
assigned   three   grounds  of  demurrer. 

1.  The  bill  shows  on  its  feoe  that  the  said  Thos. 
Herd,  in  bis  life-time,  to-wit.,  in  the  year  1866  or 
1857,  took  adverse  possession  of  the  land  defendants 
claim  under  color  of  title.  This  is  a  complete  bar  to 
complainant's  right  of  entry.  The  bill  shows  that  this 
possession  was  taken  during  the  life-time  of  the  said 
George   Hale,   the  ancestor. 

We  presume  that  when  the  venerable  counsel  who 
drew  the  demurrer  raised  this  question,  he  had  in  his 
mind  the  ancient  principle  of  the  common  law,  that 
when  a  person  acquires  an  estate  in  fee  simple  in 
land  by  descent,  it  is  necessary  that  he  should  enter 
on  the  lands  to  gain  a  seizin  in  deed  in  order  to 
transmit  it  to  his  heirs,  without  reflecting  that  it  has 
always  been  doubted  whether  this  rule  ought  to  be 
maintained  in  this  country,  and  that  the  Statute  of 
Descents  in  our  State,  1784,  ch.  22,  sec.  2,  declaring 
that  ''when  any  person  shall  die  seized  or  possessed 
of,  or  having  any  right,  title,  or  interest  in  and  to 
vaj  estate  of  inheritance  in  land,  or  other  real  estate 
in  fee  simple,  and  such  person  shall  die  intestate,  his 
estate  shall  descend,"  etc.,  completely  abrogates  the 
rule.       Ouion  v.   Burton,   Meigs,   566;  4   Kent,   388. 

2.  ''The  papers  in  the  action  at  law  would  be  as 
easily  supplied  at  law  as  in  chancery."  We  quote 
tbe  precise  language  of  the  demurrer. 

Grant    this    to    be    true  —  that    under    our    (statutes 
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the  lost  record  oould  be  supplied  at  law,  yet  it  can 
also  be  done  in  equity.  The  jurisdiction  of  the  court 
of  chancery  to  grant  such  relief  is  very  ancient;  there 
is  nothing  in  the  statutes  that  abrogates  this  jurisdic- 
tion, and  the  jurisdiction  of  the  two  courts  is  now 
concurrent,  the  principle  that  equitable  jurisdiction  is 
not  changed  or  obliterated  by  the  courts  of  law  tak- 
ing jurisdiction  in  cases  in  which  they  formerly  had 
not  jurisdiction,  in  the  absence  of  an  express  legisla- 
tive  restriction,   being   well   established. 

The  charge  in  the  bill  is  (and  such  is  the  proof), 
that  the  entire  papers  and  record  of  the  action  of 
ejectment  were  destroyed.  We  submit  that  a  court 
of  equity  had  jurisdiction  to  give  relief  against  such  « 
an  accident,  and  that  although  the  court  in  which  ttie 
suit  was  pending  might  have  also,  under  our  statutes, 
given  similar  relief  (but  feebly),  yet  the  jurisdictioa 
of  the  former  court  remains,  and  the  complainants  had 
already  the  right  to  elect  in  which  court  they  woald 
seek   relief. 

It  is  true  that  in  Graves  v.  Keaton,  3  CoL,  12, 
decided  at  Jackson  in  1866,  Judge  Hawkins  says  that 
to  supply  a  lost  paper  in  a  cause,  application  must 
be  made  to  the  court  in  which  the  same  is  pending ; 
and  it  may  be  that  the  same  doctrine  has  been  held 
in  some  other  case.  But  granting  that  that  case  was 
correctly  decided  (which  in  fact  we  doubt),  it  is  not 
a  precedent  against  the  principle  for  which  we  are 
now  contending.  In  the  case  now  before  the  court 
the  whole  record  was  destroyed,  in  the  other  case  only 
a  paper,   a   part  of   the    record    only.       It    is  certainly 


SEPTEMBER  TERM,  1872.  237 


Hale  V.  Hord. 


a  more  speedy  and  less  expensive  mode  of  supplying 
the  loss  of  a  single  paper  to  apply  to  the  coart  in 
which  the  cause  is  pending;  but  notwithstanding,  does 
not  the  ancient  jurisdiction  of  chancery  remain?  Be 
this  as  it  may,  we  insist  that  in  a  case  where  the 
whole   record   is   destroyed   the   question   is   clear. 

But  independent  of  this  ground  of  jurisdiction,  and 
without  reference  to  it,  the  prayer  of  the  bill  is  for 
relief  on  the  merits,  on  the  ground  that  the  complain- 
ants have  title  to  the  property.  This  is  the  legal 
efiect  of  the  charges  and  prayer,  Therefore,  if .  there 
were  no  statements  in  the  bill  sufficient  to  bring  the 
case  within  the  jurisdiction  of  the  court,  and  the  bill 
presented  simply  a  question  of  legal  title,  the  defend- 
ants, under  this  demurrer,  could  not  avail  themselves 
of  the  exception  to  the  jurisdiction,  because  such  an 
exception  must  be  clearly  and  distinctly  taken.  5 
Col.,   240;    1    Heis.,    74,    239;    3    Head,   — . 

The  demurrer,  if  it  takes  any  exception,  and  it  is 
snbmitted  that  it  does  not,  simply  states  that  lost  pa- 
pers can  be  supplied  *  in  the  one  court  as  easily  as  in 
the  other,  and  does  not  except  to  the  jurisdiction  be- 
eanse  on  the  merits  of  the  case  there  is  an  unembar- 
rassed remedy  at  law,  and  that  the  remedy  is  legal 
and  not  equitable.  The  demurrer  was  disallowed  by 
Chancellor  Lucky,  and  the  defendants  required  to  an- 
swer; but,  as  will  be  seen,  when  the  cause  was  tried 
before  Chancellor  Smith,  he  "  went  back "  upon  the 
record,  sustained  the  demurrer — such  was  the  substance 
of  his  action — and   dismissed   the   bill. 

The  answer   does   not  controvert   that  the   complain- 
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ant's  title  covers  the  land  in  dispute,  admits  that  the 
defendant  is  in  possession^  and  does  not  pretend  that 
the  defendant's  title  is  older  or  better  than  the  com- 
plainant'Si  further  than  is  so  done  in  these  words, 
which    we   quote: 

"They  deny  that  said  Hale  made  the  entry  upon 
which  his  pretended  grant  was  issued  in  Hawkins 
county,  but  as  they  are  informed  and  believe,  he  made 
the  entry  in  Greene  county  instead  of  Hawkins;  and 
if  said  grant  claims  to  be  founded  upon  an  entry 
made  in  Hawkins  county,  it  is  a  false  and  fraudulent 
claim,   as   these   respondents   will    fully   show." 

The  facts  are  as  follows :  The  entry  of  George  Hale 
was  made  in  the  entry  taker's  office  of  Hawkins 
county  February  22,  1827,  and  on  its  face  so  de- 
scribes the  land  entered  as  to  show  that  it  is  situated 
in  Hawkins  county.  The  grant,  the  recital  of  which 
shows   the   same   facts,    was   issued    July   5,    1839. 

William  Burns  proves  that  the  grant  to  Hale  cov- 
ers the  land  in  dispute,  and  that  it  lies  in  Hawkins 
county.  William  Day  also  proves  that  the  land  in 
dispute  lies  in  Hawkins  county.  But  from  the  testi- 
mony of  several  witnesses  it  appears  that  in  fact  the 
beginning  corner  of  the  grant  is  a  short  distance  over 
the  line^  and  in  Greene  county.  This  was  clearly  a 
mere  mistake,  and  the  intention  was  to  begin  on  the 
county   line,   as   is   apparent   on    the   face   of   the   entry. 

The  statement  in  the  answer  that  the  entry  was 
made  in  Greene  county,  is  shown  to  be  false  by  the 
copy  of  the  entry.  The  fact  that  a  mistake  was  made 
in    locating   the   beginning  corner  (which  is   not  charged 
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in  the  answer),  and'  that  it  was  located  over  the  county 
liDe,  cannot  vitiate  the  grant.  If  the  allegation  that 
the  entry  was  made  in  Greene  county  were  true^  that 
&ct  could  not  have  the  effect  to  vitiate  the  grant. 
This  grant  so  describes  the  land  that  it  can  be  easily 
found  and  identified,  and  such  a  grant  is  valid,  and 
will  hold  the  land  granted,  although  there  may  have 
been  neither  an  entry  or  actual  survey;  and,  there- 
fore, if  this  entry  were  void,  the  grant  would  be  good. 
Oraig  v.  Nance,  1  Tenn.,  182,  183;  Smith  v.  JBw- 
4skanan,  2  Tenn.,  305 — 308.  Besides,  a  grant  may  be 
good  in  part  and  bad  in  part.  10  Yer.,  518.  And 
as  the  entry  was  made  in  Hawkins  county,  the  grant 
is  good  to  the  line  of  that  county,  and  the  proof 
clearly  shows  that  the  disputed  land  lies  within  that 
county. 

The  defendants  plead  the  statute  of  limitations  of 
seven  years.  The  bill  charges  that  Hord  took  pos- 
session in  the  year  1856  or  1857,  and  that  the  action 
of  ejectment  was  instituted  in  about  one  year  after- 
ward. The  answer  says  it  is  true  not  only  about 
1856  or  1857  said  Thomas  Hord  took  possession  of 
the  land  in  controversy,  but  he  took  possession  many 
years  before,  etc.  And  it  is  admitted  that  the  action 
was  brought   in    the   life- time   of   Hord. 

Mary  Venable,  a  witness  for  defendants,  proves 
that  Hord  took  possession  in  1857.  Daniel  Venable, 
also  a  witness  for  defendants,  proves  that  Hord's  pos- 
session commenced  in  the  latter  part  of  1856,  or  be- 
tween that  and  1858.  The  action  of  ejectment  was 
commenced    soon    afterward.        Mr.     Fulkerson     proves 
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tbat  he  moved  to  Rogersville  from  Tazewell  in  1859^ 
uQd  has  been  practicing  law  in  Rogersville  ever  since. 
He  has  given  this  case  personal  attention.  He  says 
the  suit  was  brought  about  one  year  before  he  went 
to  Rogersville,  which  would  make  the  institution  of 
the  suit  in  1858.  Wm.  Burns  proves  a  survey  of 
the  land  made  about  two  years  before  the  commence- 
ment of  the  war,  and  says  that  the  action  of  eject- 
ment had  then  been  brought  by  George  Hale  against 
Hord   for  the   land. 

From  all  which  it  appears  that  said  Hord  had  not 
held  possession  for  seven  years  before  the  action  of 
ejectment  was  instituted,  and  this  bill  is  but  a  con- 
tinuance of  that  action.  And  there  can  be  no  ques- 
tion that  the  complainants  are  entitled  to  the  land  in 
controversy.  It  is  true  the  defendants  hold  under  a 
grant,  but  it  and  the  entry  on  which  it  is  founded 
are  both  younger  and  inferior  titles  to  those  under 
which    the   complainants   claim. 

The  answer  further  denies  the  destruction  of  the 
record  in  the  action  of  ejectment,  but  adds,  if  it  was 
destroyed,  it  was  done  on  purpose  by  complainants  or 
their  agent.  The  loss  of  the  record  is  fully  proved 
by  Fulkerson,  the  attorney,  and  by  Piper,  the  clerk 
of  the  court.  The  defendants  did  not  attempt  to 
prove  the  malignant  charge  that  the  destruction  of  the 
record   was   by   the   complainants   themselves. 

By  reference  to  the  final  decree,  it  will  be  seen 
that  the  Chancellor  dismissed  the  bill  on  the  ground 
"that  the  complainants  have  not  brought  themselves 
within    the    rules   of    law   setting    up    lost    papers,    and 
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that  they  are  not  entitled  to  any  relief  in  a  court  of 
equity/^  reversing  the  decree  of  his  predecessor  on  the 
demurrer. 

C.    W.   Hall,   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  to  supply  and  set  up  the  record 
in  an  action  of  ejectment  commenced  in  the  -Circuit 
Court  of  Hawkins  in  1867  or  1858  by  George  Hale 
and  James  R.  Neill  against  Thomas  Hord,  which  re* 
cord  was  lost  or  destroyed  during  the  late  war.  The 
plaintiff  and  defendant  in  that  suit  having  died,  the 
complainants  in  this  case  are  the  heirs  of  George  Hale 
and  James  K.  Neill,  and  the  defendants  the  heirs  of 
Thomas   Hord. 

The  bill  alleges  the  entire  loss  or  destruction  of 
the  record,  sets  out  the  title  by  which  the  complain- 
ants claim  the  land,  prays  that  the  lost  record  may 
be  supplied  and  **  set  up,  and  that  their  title  be  de- 
clared  and   possession   be   awarded   to   them. 

Defendants  demurred  to  the  bill,  but  their  demur- 
rer was  overruled,  and  they  were  allowed  to  rely  on 
their  causes  of  demurrer  in  their  answer.  They  then 
answered,  denying  that  complainants  have  a  valid  title, 
but  insisting  that  their  grant  is  void,  because  based 
on  an  entry  made  in  Green  county  and  not  in  Haw- 
kins county,  relying  upon  a  grant  to  Thomas  Hord, 
and  an  adverse  possession  of  more  than  seven  years. 
They  admit  the  bringing  of  the  action  of  ejectment 
as  charged,   and    that    the  same  has    never  been    tried, 

but  deny   that    the   papers   in   that   case   were   lost,   and 
16 


242  KNOXVILLE : 


Hale  V,  Hord. 


if  they  were  destroyed  it  was  done  on  purpose  by 
complainants  or  their  agents. 

The  Chancellor  being  of  opinion  on  the  hearing 
that  complainants  have  not  brought  themselves  within 
the  rules  of  law  setting  up  lost  papers,  and  that  they 
are  not  entitled  to  relief  in  equity,  dismissed  their  bill, 
from  which  decree  they   have   appealed. 

The  decree  of  the  Chancellor  seems  to  have  been 
made  either  because  he  considered  one  of  the  causes 
of  demurrer  well  taken,  to- wit.,  that  "the  papers  in 
the  action  at  law  would  be  as  easily  supplied  at  law 
as  in  chancery,^'  or  that  the  allegation  in  the  bill  as 
to  the  loss  of  the  record  was  not  sustained  by  the 
evidence.  The  decree  cannot  be  sustained  on  either 
ground. 

The  demurrer  admits  the  loss  of  the  papers,  and 
raises  the  question  whether  the  statute  prescribing  the 
mode  of  supplying  lost  records  had  the  effect  of  ab- 
rogating the  original  jurisdiction  of  %  courts  of  equity 
to  supply  lost  papers  upon  the  ground  of  accident? 
It  is  true  that  in  the  case  of  Graves  v.  Keaton,  3 
Col.,  the  court,  in  construing  sec.  3907  of  the  Code, 
say  that  "before  any  such  lost  record,  or  paper,  or 
proceeding  can  be  supplied,  an  application  must  be 
made  to  the  court  in  which  the  action  is  pending,  for 
that  purpose."  This  must  be  understood  only  as  au- 
thorizing a  party  who  wishes  the  benefit  of  a  lost 
paper  in  a  cause  to  apply  to  the  court  in  which  the 
cause  is  pending  to  have  it  supplied,  and  not  as  lim- 
iting and  restricting  the  party  to  relief  by  application 
to  that    particular  court.      The    language  of   the   Code 
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is  that  '^any  record,"  i.  e.,  if  lost  or  mislaid,  etc., 
"may  be  supplied  upon  application,''  etc.  This  leaves 
the  party  to  his  election,  either  to  apply  to  the  court 
of  law  in  which  the  case  is  pending  to  have  the  lost 
paper  supplied,  or  to  resort  to  a  court  of  equity  for 
that  purpose.  The  decree  of  the  Chancellor,  there- 
fore, could  not  be  sustained  on  the  ground  that  the 
demurrer  was  well  taken. 

In  the  answer,  however,  defendants  deny  that  the 
papers  were  lost,  but  insinuate  that  they  were  de- 
stroyed  intentionally  by  complainants.  This  latter  in- 
sinuation is  wholly  unsupported  by  proof,  and  is,  there- 
fore, of  no  avail.  The  evidence  of  the  Clerk  of  the 
Circuit  Court,  the  custodian  of  the  records,  and  of 
one  of  the  attorneys  concerned  in  the  ejectment  suit, 
leaves  no  room  to  doubt  that  the  entire  record  was 
lost  during  the  war.  The  decree,  therefore,  is  not 
sustained   by  the   proof. 

It  appears  from  the  prayer  of  the  bill  that  com- 
plainants not  only  sought  to  have  the  lost  record  sup- 
plied and  set  up,  but  they  also  asked  to  have  their 
title  established  and  possession  given  to  them.  It 
was,  therefore,  an  ejectment  bill,  and  was  subject  to 
demurrer  for  want  of  jurisdiction  in  the  Chancery 
Court,  nothing  appearing  to  show  that  their  remedy  at 
law  was  so  embarrassed  as  to  make  it  proper  for  the 
interposition  of  a  court  of  equity.  But  defendants 
failed  to  object  to  the  jurisdiction  of  the  Chancery 
Court  by  special  demurrer,  as  required  by  the  Code. 
None  of  the  causes  of  demurrer  assigned  look  to  the 
want    of  jurisdiction    in    the    Chancery   Court    on    the 
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ground  that  the  remedy  of  complainant  was  clear  and 
unembarrassed  at  law.  The  objection  to  the  jurisdic- 
tion^ thlerefore^  must  be  taken  to  have  been  waived,, 
and  we  are  bound  to  try  the  cause  oh  its  merits. 
Besides^  as  the  Chancery  court  had  jurisdiction  to  set 
up  the  lost  paper,  it  also  had  jurisdiction  to  go  on 
and  give  full   relief. 

Complainants  rely  on  a  grant  from  the  State  of 
Tennessee,  dated  in  1839,  based  on  an  entry  made  in 
the  entry  taker^s  office  of  Hawkins  county  in  1827. 
This  is  an  entry  for* five  thousand  acres  on  the  south 
side  of  Holston  river,  in  Hawkins  county,  beginning 
at  the  Greene  county  line,  etc.  The  grant  issued  on 
the  entry  is  for  two  thousand  and  five  hundred  acres, 
described  as  lying  in  Hawkins  county,  but  it  is  shown 
by  the  evidence  that  the  beginning  corner  of  the  grant 
is  not  on  the  Greene  county  line,  but  is  about  half 
a  mile  from  the  line  running  from  that  point  across 
the  Greene  county  line  into  Hawkins  county,  and  in- 
cluding within  its  boundaries  the  land  in  Hawkins 
county  in  dispute.  The  validity  of  the  grant,  espe- 
cially as  to  the  land  embraced  in  it  in  Hawkins 
county,  is  not  affected  by  the  fact  that  the  exact  lo- 
cation of  the  Greene  county  line  was  mistaken  by  the 
surveyor  in  fixing  the  beginning  comer.  The  entry 
shows  that  the  beginning  corner  was  intended  to  be 
on  the  Greene  county  line,  and  the  grant  shows  that 
the  land  granted  was  supposed  to  be  in  Hawkins 
county.  Whether  complainant's  grant  is  valid  as  to 
the  land  situated  in  Greene  county,  it  is  not  material 
to  decide  in  this  case.       It  is  sufficient  that,  as  to  the 
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land  in  Hawkins  county,  the  grant  is  valid.  The 
objection  to  complainant's  title  on  this  ground  is,  there- 
fore, not  well  taken.  Defendants  claim  title  under  a 
grant  from  the  State  to  Thomas  Hord,  issued  in  1868, 
and  set  up  an  adverse  possession  from  a  date  prior  to 
the  grant.  ^ 

It  is  obvious  that  the  title  of  complainants  is  su- 
perior to  that  of  defendants,  and  must  prevail  unless 
defendants  have  made  out  their  plea  of  seven  years' 
adverse  possession.  It  is  clear  from  the  proof  that 
defendant's  adverse  possession  commenced  only  about 
one  or  two  years  before  the  action  of  ejectment  was 
commenced  by  the  ancestor  of  complainants.  That 
suit  was  pending,  undisposed  of,  when  the  present  bill 
was  filed  in  February,  1867.  This  bill  was  intended 
by  complainants  to  operate  as  a  continuation  of  the 
suit  at  law,  and  the  defendants  have  acquiesced  in 
this  transfer  of  the  cause  to  the  Chancery  from  the 
Circuit  Court  by  failing  to  object  to  the  jurisdiction 
of  the  Chancery  Court.  It  follows  that  the  defend- 
ants have  failed  to  make  out  their  defense  of  seven 
years'  adverse  possession. 

The  result  is,  that  the  Chancellor's  decree  is  re- 
versed, and  a  decree  will  be  rendered  in  favor  of 
complainant,  with   costs. 
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Chancery  Pleading.  Plea  bad.  To  a  bill  seeking  pay  for  stock  in  an 
incorporated  company,  which  had  been  sold  by  defendant  to  plaintiff,, 
but  not  transferred  on  the  books,  and  which  had  been  appropriated 
to  defendant's  debts  to  the  company,  a  plea  that  there  had  been  a 
bill  filed  to  settle  up  the  business  of  the  company  and  divide  surplus 
among  stockholders,  that  all  the  stockholders,  including  complain- 
ant, were  before  the  court,  and  that  the  court  pronounced  a  decree 
settling  the  rights  and  equities  of  all  the  parties  to  the  suit,  is  a  bad 
plea  of  former  adjudication.  The  plea  does  not  state  what  the  equi- 
ties were  which  were  decreed  upon,  nor  what  issue  there  was  between 
complainant  and  defendant.  It  states  a  legal  conclusioD,  and  not  the 
facts  from  which  the  conclusion  would  follow. 


FfiOM   HAWKINS. 


Appeal  from  Chancery  Court  at  Bogersville.  H. 
C.   Smith,   Ch. 

Barton,   for  complainant,  said: 

The  question  in  this  case  arises  upon  the  sufficiency 
of  the   plea   of  defendant. 

The  gravamen  of  the  bill  is,  that  Wm.  F.  Lyons,, 
being  the  owner  of  two  shares  of  the  company  own- 
ing the  Rogersville  Female  Institute,  sold  to  and  as- 
signed to  complainant  said  two  shares;  that  after  the 
close  of  the  war,  in  1866,  J.  T.  Shields  and  F.  M. 
Fulkerson,  as  trustees,  filed  a  bill  to  wind  up  the 
concern  and  sell  the  property  for  partition ;  that  in 
the   proceedings  of  the  cause,  the   two  shares  of  Lyons. 
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80  Bold  and  conveyed  to  oomplainaDt  were  treated  as 
belonging  to  Lyons;  that  no  transfer  of  the  stook 
had  or  could  have  been  made  on  the  books  of  the 
company,  because  complainant  was  not  an  Old  School 
Presbyterian;  that  in  adjusting  the  accounts  the  value 
of  said  stock,  to  the  amount  of  (585,  was  ofGset 
against  a  debt  that   Lyons  owed   the   firm. 

Thus,  by  the  decree  in  said  cause,  the  value  of 
the  stock  held  by  Lyons  in  trust  for  complainant  was 
appropriated  fo  the  payment  of  Lyons'  debts,  and  he 
thereby  becomes  the  debtor  of  complainant  for  that 
sum   with   interest. 

To  this  bill  the  defendant  pleads:  The  filing  of 
the  bill  by  Shields  and  Fulkerson  for  the  purpose  of 
selling  the  property  and  settling  the  equities  of  the 
stockholders  between  themselves;  that  Riley  was  made 
a  defendant  to  the  bill,  and  was  served  with  a  sub- 
poena to  answer;  that  at  the  March  Term,  1869,  the 
court  pronounced  a  decree  settling  the  rights  of  all 
the  parties;  and,  by  way  of  recital — not  averment, — 
that  said  decree  being  a  solemn  adjudication,  by  a 
court  of  competent  jurisdiction,  between  the  same  par- 
ties, to  the  same  matters  and  to  the  same  effect,  as 
the  said  now  complainant  doth,  by  his  present  bill, 
demand   and   set  forth,   etc. 

On  argument,  the  Chancellor  sustained  the  defend- 
ants' plea. 

For  complainant,   I   submit   that  this   was   error. 

1.  The  plea  is  defective,  because  it  is  not  certain 
and  positive  in  its  recitals  and  averments :  1  Dan. 
Prac.,  706-7. 
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2.  The  plea  does  not  meet  the  gravamen  of  the 
bill.  The  charge  in  the  bill  is,  that  the  defendant 
being,  on  the  books  of  the  company,  the  holder  of 
the  two  shares  that  complainant  had  bought  and  paid 
him  for,  and  being  so  the  holder,  the  debt  due  from 
the  defendant  to  the  company  was  paid  by  ofisetting 
the  value  of  the  two  shares  so  held  by  him,  and  be 
thus   become   the   debtor  of  the   complainant. 

The  plea  does  not  answer  the  charge.  It  only 
avers  the  pendency  of  the  suit  as  charged  in  the  bill^ 
and  that  complainant  and  defendant  were  parties  de* 
fendants,  and  recites  that  the  equities  of  the  parties 
were  settled.  It  does  not  meet  the  allegation,  that 
in  the  suit  the  two  shares  were  treated  as  defendant's 
and  their  value  appropriated  to  the  payment  of  his 
debt.  It  simply  recites  that  the  equities  of  the  par- 
ties were  settled.  The  equities  of  the  parties  were, 
that  the  debt  due  from  Lyons  to  the  firm  should  be 
paid  before  he  or  complainant,  who  held  under  him, 
could  receive  any  part  of  the  proceeds.  This  left 
him  the  debtor  of  complainant,  as  charged  in  the 
bill. 

C.   W.   Hall,   for   defendant: 

It  is  insisted  that  this  plea  must  be  sustained. 
The  bill  states  the  pendency  of  the  other  suit  by 
Shields  and  Fulkerson,  trustees,  against  the  parties  in- 
terested in  the  female  institute  or  its  business.  In 
that  suit  complainant  could  and  should  have  asserted 
his  claim  to  said  shares.  Courts  of  equity  prevent 
rather   than  encourage   multiplicity  of  suits.       It   is  not 
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right  that  defendant  should  be  harrassed  with  a  dis* 
tinct  snit  for  that  which  complainant^  if  he  has  rights 
might,  and  may  still,  assert  in  the  original  suit  by 
such  proceeding  as  the  law  allows.  See  Oonnel  v. 
Fergason   &  Fawlkes,   5 .  Col.,   405. 

The  present  bill  is  predicated  on  the  fact  that  there 
has  been  error  in  the  action  of  the  court  in  the  origi- 
nal cause,  in  that  the  court,  by  decree,  has  given  de- 
fendant the  benefit  of  these  two  shares  of  stock,  which, 
in  equity,  belong  to  complainant.  If  this  be  true, 
then  complainant^s  remedy  is,  in  said  court,  by  appeal, 
writ  of  error,  bill  of  review,  or  otherwise,  to  correct 
this  error  if  it  be  one,  and  not  by  original  bill,  mul- 
tiplying suits  and  accumulating  costs  unnecessarily. 
See  Herd,   adrnW^   v.   Bewley,   1    Heis.,   524. 

It  may  be  insisted  that  the  bill  does  not  show 
that  complainant  was  a  party  to  the  suit  of  ShiekU 
and  Fulkerson,  trustees^  v.  0.  Rice  et  aL  (the  style  of 
the  suit  referred  to),  and  therefore  the  authority  does 
not  apply.  To  this  it  is  answered,  if  that  be  so 
(which  is  not  admitted),  yet  the  plea  expressly  avers 
that  complainant  is  a  party  to  that  suit,  and  there  is 
no  replication  to  the  plea  putting  the  fact  in  issue; 
but  complainant  appeals  to  this  court  upon  the  bill 
and  plea,   without   more. 

The  Chancellor's  decree  was  right,  and  we  insist 
must  be   affirmed. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  alleges  that  in  winding  up  the  affairs 
of  a  joint    stock    company   known    as    the    Rogersville 
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Female  College^  through  proceedings  in  the  Chancery 
Court  at  Rogersville,  the  value  of  two  shares — viz,, 
$585 — was  appropriated  to  the  satisfaction  of  that 
amount  owing  to  the  company  by  W.  F.  Lyons^  when 
in  fact  the  said  two  shares  belonged  to  complainant — 
the  same  having  been  sold  by  Lyons  to  complainant 
and  paid  for  by  complainant,  but  not  assigned  on  the 
books  of  the  company.  Complainant  prays  for  a  de- 
cree for  payment.  Defendant  Lyons  defends  by  plea^ 
and  sta^s  that  on  the  27th  of  February,  1866,  Shields 
and  Fulkerson,  as  trustees,  filed  their  bill  for  the  pur- 
pose of  causing  sale  to  be  made  of  the  real  estate 
and  appurtenances  belonging  to  the  Rogersville  Female 
College,  collect  all  the  debts  due  the  joint  stock  com- 
pany, who  then  owned  the  same,  pay  off  the  debts 
due  from  them,  and  divide  the  remainder  among  the 
stockholders,  and  settle  all  equities  between  the  stock- 
holders themselves.  The  plea  further  states  that  all 
the  stockholders,  including  complainant  Riley,  were 
made  defendants  and  served  with  process;  and  that 
at  the  March  Term,  1869,  the  court  pronounced  a 
decree  in  said  cause,  settling  the  rights  and  equities 
of  all  the  parties  to  the  suit;  and  said  decree  being 
an  adjudication  between  the  same  parties  to  the  same 
matters  and  to  the  same  effect  as  complainant  by  his 
present  bill  demands,  defendant  pleads  and  relies  on 
that   adjudication. 

This  plea  was  set  down  for  argument,  when  the 
Chancellor  held  it  a  sufficient  defense  and  dismissed 
the   bill,   from   which   complainant   now  appealed. 

The    gravamen    of    the    allegations  of    the    bill    is, 
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that  the  defendant  appearing  on  the  books  of  the 
company  to  be  the  owner  of  two  shares  of  the  stock, 
when  in  fact  complainant  was  the  owner,  the  Chan- 
cellor appropriated  the  two  shares  in  satisfaction  of  a 
debt  due  from  defendant  to  the  company,  whereby 
complainant's  property  to  the  value  of  (585  was  ap- 
propriated to  the  benefit  of  defendant,  and  defendant 
thereby   became   debtor  to  complainant  in   that  amount. 

The  plea  admits  the  chancery  proceeding  as  al- 
leged, states  that  complainant  and  defendant  were  both 
defendants  to  the  suit,  and  then  avers,  in  general 
terms,  that  a  decree  was  pronounced  settling  the  equi- 
ties between  the  parties.  What  the  equities  were 
which  were  settled  between  the  parties,  the  plea  fails 
to  state,  but  merely  states  and  relies  on  a  legal  con- 
clusion, without  setting  out  the  specific  character  and 
extent  of  the  decree.  The  plea  neither  admits  nor 
denies  the  allegations  of  the  bill,  nor  does  it  state 
whether  any,  or  if  any,  what  matters  were  in  issue 
between  complainant  and  defendant,  nor  what  decree 
was  made  settling  these  issues  in  the  adjustment  of 
the   equities  between   the   parties. 

It  is  obvious  that  the  question,  whether  complain- 
ant or  defendant  was  the  owner  of  the  two  shares,. 
was  not  necessarily  involved  in  the  suit, — for  the  rea- 
son that  defendant  appeared  on  the  books  as  the 
owBer,  and  by  a  regulation  of  the  company  complain- 
ant was  forbidden  to  be  a  member  of  the  company 
beoanse  he  lacked    the   requisite    religious  qualifications. 

To  have  made  the  plea  good,  it  should  have 
slbown,  both   by   a   recital   of  the   matters   in    issue   and 
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by  the    decree    thereon,   that    the    matters    in  the    two 
suits  are  the  same. 

The  Chancellor  erred  in  sustaining  the  plea,  and 
his  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings.  The  defendant  will  pay  the  costs 
of  this   court. 


Bright  v.  Ford. 

Arbttbation.  MistaJce  of  fact  and  law  in  ur/reeing  to.  Chancery  juHsdiotictL. 
AdminiBtrator  agreed  to  reference  to  arbitration  under  the  miRtaken 
belief  that  his  intestate  had  been  served  with  proceBS.  Chancery  has 
juriRdiction  in  sc^ch  case  to  set  aside  the  award  for  the  mistake  of 
fact  shown,  and  also  for  the  mistaken  assumption  of  law  that  an  ad- 
ministrator could  agree  so  to  onerate  his  intestate's  estate. 


FROM    GREENE. 


Appeal  from  Chancery  Court  at  Greeneville,  May 
Term,   1870.      H.   C.   Smith,   Ch. 

McKee,   for  complainant,   said: 

In  this  case  the  bill  was  filed  to  enjoin  proceed- 
ings under  an  award,  made  by  arbitrators  under  an 
agreement  by   the   parties. 

Ford  brought  suit  against  Lydia  Stonecipher  and 
others  for  damages  for  alleged   trespasses.       Lydia  died 
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before  process  was  served  on  her,  and  the  complain- 
ant administered  on  her  estate;  and,  believing  that 
she  had  been  served  with  process,  and  that  the  cause 
had  been  revived,  he  was  liable  to  a  revivor  of  the 
cause  against  himself  as  administrator,  etc.,  he  entered 
ioto  a  written  agreement  with  the  respondent  in  this 
cause  to   sal;»mit  the    matters    involved    in    the  suit    to 

arbitration.      The    arbitrators    awarded   $ to    the 

respondent.  The  award,  it  appears,  was  to  be  made 
the  judgment  of  the  court,  and  this  bill  was  filed  to 
enjoin  Ford  from  having  the  award  so  affirmed.  The 
bill  alleges  that  fraud  was  practiced  on  complainant 
in  the  conduct  of  the  arbitration,  in  this,  that  he  was 
without  an  attorney  in  attendance,  Ford  having  one, 
and  he  was  unwilling  to  proceed  with  the  arbitration 
for  this  reason,  when  Ford  agreed  that  he  would  not 
avail  himself  of  the  assistance  of  his  (Ford's)  attor- 
ney, and  the  parties  would  conduct  the  arbitration 
themselves;  and  that,  in  disregard  of  this  agreement. 
Ford's  attorney  did  serve  him  before  the  arbitrators, 
complainant  having   none. 

But  the  ground  relied  on  by  complainant  was,  and 
is,  that  he  agreed  to  said  submission  because  of  his 
belief  that  the  decedent  Stonecipher  was  in  court  by 
swvice  of  process,  and  the  cause  in  condition  to  be 
proceeded  with.  Considerable  testimony  was  taken, 
which  it  is  conceived  does  not  bear  upon  any  issue 
under  this  bill.  The  respondent  having  answered,  de- 
nying and  calling  for  proof  of  the  allegations  of  the 
bill,  the  Chancellor,  on  the  hearing,  dismissed  the  bill, 
bat  affirmed  the  award,  and   pronounced  decree  for  the 
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amount  of  it  in  favor  of  the  respondent.  This  last, 
it  is  insisted,  was  manifestly  erroneous,  there  being  no 
cross  bill,  and  the  only  relief  which  respondent  could 
have  been  entitled  to  on  his  answer  was  a  dissolution 
of  the   injunction   and   his   costs. 

But  it  is  also  insisted  for  the  complainant  that  the 
submission  to  arbitration  was  made  by  the  complain- 
ant under  such  a  mistake  in  regard  to  the  service  of 
process  on  his  decedent  in  the  action  of  trespass,  and 
revivor  against  himself,  as  entitles  him  to  relief  on 
that  ground,  without  regard  to  the  question  of  fraud 
in  the  arbitration  itself.  The  answer  calls  for  proof 
of  this,  and  so  far  as  it  is  possible  from  the  nature 
of  the  allegation — it  being  of  a  negative  character, 
that  is,  that  he  was  not  advised  or  informed — ^to  es- 
tablish its  truth,  this  is  done  by  the  transcript  of  tlie 
record  of  the  cause  for  trespass,  which  shows  that 
complainant's  intestate  had  not  been  summoned  nor 
her  death   suggested. 

In  support  of  the  proposition  just  offered  as  to 
mistake  being  sufficient  to  impeach  an  award,  see  Dan- 
iel's Chancery  Plead,  and  Prac,  vol.  1,  p.  695,  and 
as  to  ground  of  chancery  jurisdiction  generally  in  cases 
of  mistake,   see   1    Story's   Eq.   Jur.,   sec.    140. 


Barton,  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

William  Ford  brought  an  action  of  trespass,  in  the 
Circuit  Court  of  Greene  county,  against  Absalom 
Stonecipher  and    his   wife    Lydia,  and    others^  claiming 
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110,000  as  damages  for  taking  and  carrying  away 
property,  and  other  wrongs.  Before  any  summons 
was  served   qp   Lydia  Stonecipher,  she  died. 

Michael  C.  Bright  administered  on  her  estate,  and 
entered  into  an  agreement  with  Ford  to  submit  the 
cause  to  arbitration,  and  that  the  award  be  made  the 
judgment  of  the  court.  The  arbitrators  awarded  $750 
against  Bright  as  administrator  of  Lydia  Stonecipher. 
Before  the  award  was  returned  to  court.  Bright  filed 
his  bill  to  enjoin  the  arbitrators  from  returning  the 
award,  alleging  that  it  was  procured  by  the  fraudulent 
conduct  of  Ford,  and  that  he  had  entered  into  the 
agreement  for  arbitration  under  the  mistaken  belief 
that  the  summons  had  been  served  on  his  intestate 
and  that  he  was  a  party  to  the  suit  by  revivor. 
An  injunction  was  granted,  and  bond  executed  by 
Bright.  Ford  answered,  denying  the  alleged  fraud  in 
procuring  the  award,  but  neither  admitting  nor  deny- 
ing the  alleged  mistake  as  to  complainant's  believing 
himself  to  have  been  made  a  party.  The  allegation 
of  fraud  was  not  sustained  by  proof,  but  the  fact  was 
that  the  summons  had  not  been  served  on  Lydia 
Stonecipher  and  that  the  suit  had  not  been  revived 
against   Bright   as  her   administrator. 

The  Chancellor  dismissed  the  bill,  dissolved  the  in- 
junction^ and  gave  judgment  against  Bright  and  his 
security  on  the  injunction  bond  for  the  amount  of  the 
award.       From   this  decree   Bright   has  appealed. 

It  is  fully  shown  by  the  evidence  that  at  the  time 
of  Lydia  Stonecipher's  death  the  summons  had  not 
been  served    on    her,   and    that    there    had   not  been   a 
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revivor  of  the  suit  against  her  administrator  when  the 
agreement  to  arbitrate  was  made.  Upon  looking  to 
this  agreement,  we  think  it  sufficiently  appears  that 
the  administrator  entered  into  it  under  the  assumption 
that  he  was  a  party  to  the  suit  in  his  representative 
character.  He  thereby  undertook  to  bind  the  estate 
of  his  intestate  under  a  clear  mistake,  both  as  to  the 
fact  of  his  being  a  party  and  of  the  law  as  to  his 
right  to  enter  into  such  obligation  on  behalf  of  the 
estate  of  his  intestate.  It  appears,  also,  by  reference 
to  the  award,  that  the  arbitrators  acted  under  the 
same  mistake,  both  as  to  the  fact  and  law,  and  that 
they  carried  the  mistake  into  their  award  by  giving 
judgment  against  Bright  as  administrator  of  Lydia 
Stonecipher  for  $750. 

It  is  well  settled  that  a  court  of  chancery  has  ju- 
risdiction to  set  aside  an  award  for  mistake  of  fact 
and  for  mistake  of  law:  Conger  v.  JameSy  2  Swan, 
213 ;  Nance  v.  Thompson,  1  Sneed,  321 ;  State  v. 
Ward  &  Briggsy   (MS.)   at  Nashville. 

We  are  therefore  of  opinion  that  the  Chancellor 
erred  in  dismissmg  the  bill.  The  decree  is  reversed 
and  the  injunction   made  perpetual,   with   costs. 
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Maxwell  v.  Corporation  of  Jonesboro. 

1.  MiTNiciPAii  Corporations.      Police  Powers.     An  ordinance  of  a  town, 

requiring  liquor  dealers  tocloee  their  shops  at  dark,  is  not  uureaaon- 
able  or  oppressive. 

2.  Same.      &me.      License.      A  license  does  not  protect  the  holder  from 

such  police  regulations  affecting  the  trade,  as  are  not  unreasonable  or 
oppressive. 
Case  cited :    Smith  &  Lackey  v.  KnorviUe,  3  Head,  245. 


FROM    WASHINGTON. 


Appeal  from  the  decree  of  the  Chancery  Court  at 
Jonesboro,   May  Term,  1871.      H.  C.  Smith,  Ch. 

Allison,   for  complainant : 

1.  The  bill  is  not  demurrable,  because  the'  names  of 
the  individuals  who  compose  the  corporation  are  given. 
They  are  described  as  the  "Mayor  and  Aldermen  of 
the  town  of  Jonesboro."  The  charges  in,  and  relief 
sought  by  the  bill,  are  against  the  corporation  and  not 
again.st   the   individuals. 

2.  Mayor   and   Aldermen   cannot   recall   rights  which 

vested   in   complainant,   under   the   ordinance   which   was 

in  force  at  the  time  he   bought  his   privilege.     Aldermen 

V.  Memphis f  2  Col.,  .645 ;    Mayor  of  Memphis  v.  Winfield, 

8  Hum.,  707;    Robinson  v.  Mayor,  1  Hum.,  156;    Mayor 
17 
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V.  Beasly,  1  Hum.,  232;    Angel  &  Ames  on  Corp.,  Bec- 
tions  342,  335,  332,  334  and  339,  Code  49. 


-,   for  defendants. 


Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  to  restrain  the  corporation  of  Jones- 
boro  from  enforcing  an  ordinance  by  which  all  licensed 
retailers  of  liquors  are  required  to  close  their  doors 
and   cease   selling   at   dark   each   day. 

Complainant  was  a  retailer,  licensed  by  the  corpo- 
rate and  State  authorities  before  the  passage  of  the 
ordinance  requiring  retailers  to  close  up  at  dark.  His 
license  was,  in  general  terms,  authorizing  him  to  retail 
for  twelve  months,  which  term  had  not  expired  when 
the  regulating  ordinance  was  passed.  He  disregarded 
the  ordinance  and  proceeded  to  sell  after  dark.  For 
this  violation  of  the  ordinance  he  was  arrested  and 
fined;  and  now  brings  his  bill  to  restrain  the  corpo- 
ration from  proceeding  to  enforce  the  penalty  of  the 
ordinance. 

The  only  question  which  it  is  necessary  to  notice, 
is  that  which  involves  the  power  of  a  municipal  cor- 
poration, after  having  granted  a  license  in  general 
terms  to  retail  liquors,  to  pass  an  ordinance  restrain- 
ing him   from   selling   after  dark   under  that  license. 

In  the  case  of  Smith  &  Laokey  v.  KnoosmUe,  3  Head, 
245,  we  held  that  the  prescribing  of  a  time  at  which 
licensed  retailers  should  close  their  houses,  was  a  police 
regulation,   for   the   good   order  and   quiet  of  towns  and 
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cities.  When  the  State  grants  the  license  to  retail, 
it  is  always  implied  that  the  privilege  is  to  be  ezer* 
cised  in  subordination  to  the  police  powers  of  the  town 
or  city.  Hence,  in  that  case  it  was  held,  that  an 
ordinance  requiring  retailers  to  cease  selling  at  9  o'clock 
at  night,  was  no  violation  of  the  rights  of  the  retailer 
acquired  by  his  license.  The  court  said :  "  It  must 
be  .left  to  the  corporate  authorities  to  determine  what 
restrictions  upon  their  trade  are  required  for  the  gen- 
eral good,  and  unless  they  are  unreasonable  or  oppress- 
ive, they  are   valid  and   will   be  maintained.'^ 

The  license  is  granted  to  a  retailer  both  by  the 
State  and  by  the  municipal  authorities  in  the  exercise 
of  the  taxing  power.  It  is  intended  to  furnish  him 
with  evidence  that  he  has  bought  and  paid  for  the 
privilege  of  retailing  for  a  specified  time  within  the 
corporate  limits.  He  takes  this  privilege,  however, 
subject  to  such  reasonable  exercise  of  the  police  powers 
as  the  corporate  authorities  may  deem  necessary  to 
preserve  order  and  quiet,  and  to  prevent  nuisances. 
The  only  question  in  the  case  is,  whether  the  ordi- 
nance requiring  retailers  to  close  their  houses  at  dark 
was  unreasonable  or  oppressive?  The  Mayor  and  Al- 
dermen of  Jonesboro  were  the  proper  persons  to  de- 
termine what  restrictions  were  proper  for  the  preserva- 
tion of  peace  and  good  order  in  that  town  during  the 
night  time.  The  presumption  is,  that  tjiey  have  dis- 
charged their  trust  with  fidelity;  nor  can  we  assume 
to  say  that  the  ordinance  in  question  was  either  un- 
reasonable or  oppressive.  It  left  to  complainant  the 
entire  day   for  the   exercise   of   his   privilege,   and   only 
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restricted  ite  exeroise  after  a  period  when  the  corporate 
authorities  deemed  it  necessary  for  good  order  and  quiet 
that  spirituous   liquors  should  cease  to  be  retailed. 

We  are  of  opinion  that  the  demurrer  was  well 
taken  as  to  this  point,  and  was  erroneously  overruled. 
The  decree  overruling  the  demurrer  is  reversed  and 
the   bill   dismissed   with   costs. 


RuMBouGH  V.  White. 

Attachment.  Condemnation.  Writ  of  Error,  On  a  writ  of  error  from 
a  condemnation  of  land,  the  Supreme  Court  finding  the  judgment  fa- 
tally defective,  refus^ed  the  condemnation  and  discharged  the  attach- 
ment. The  defects  were,  that  the  justice  in  an  attachment  against  a 
non-reeident,  failed  to  make  publication ;  that  he  failed  to  stay  judg- 
ment for  six  months ;  and  that  the  affidavit  failed  to  state  the  nature 
of  the  debt,  or  that  it  was  a  just  debt. 


PROM    GREENE. 


Writ  of    error    from    the    Circuit  Court  of    Greene 
county,   June  Term,   1871.       E.  E.   Gillenwaters,   J. 

^NGERSOLL,   for  Rumboiigh. 
Pettibone  &  Robinson,  for  White. 
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NiCHOifiON,  C.  J.,  delivered  the  opinion  of  the  CJourt, 

This  case  is  here  by  writ  of  error,  for  the  purpose 
of  reversing  a  judgment  of  condemnation  of  land  ren- 
dered in  the  Circuit  Court  of  Greene  county,  at  the 
Jone  Term,  1871.  The  cause  commenced  by  attach- 
ment before  a  justice  of  the  peace,  in  favor  of  Lanson 
White  against  J.  H.  Rumbongh,  as  a  non-resident  of 
the  State.  The  attachment  was  levied  on  five  thou- 
sand acres  of  land  and  returned  before  the  justice  of 
the  peace  on  the  9th  of  October,  1869.  Judgment 
was  rendered  for  $123.76,  on  the  18th  of  December, 
1869.  The  papers  were  returned  to  the  Greene  county 
Circuit  Court,  and  judgment  of  condemnation  entered, 
as  already  stated.  This  judgment  is  erroneous  for 
several   reasons : 

1.  The  justice  of  the  peace  failed  to  stay  the  judg- 
ment for  six  months  after  the  return  of  the  process. 
Porter  v.  Partee,  7  Hum.,  168. 

2.  The  attachment  issued  upon  an  affidavit,  which 
failed  to  state  that  the  debt  sued  for  was  just,  or  to 
state  the  nature  and  character  of  the  claim.  Sullivan 
v.  FugcUe,  1  Heis.,  20. 

2.  The  justice  of  the  peace  failed  to  make  publi- 
cation for  the  non-resident,  as  required  by  section  3521 
of  the  Code. 

For  these  reasons,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  attachment  discharged  and  dismissed. 
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Carmichael  V.  White. 

Evidence.  JParol  to  explain  Written  GontraeL  Direct  parol  evidence  is 
allowable  to  show  that  a  note  payable  in  dollars,  made  daring  the 
war,  was  to  be  paid  in  Confederate  Treasury  notes. 


FROM   HAWKINS. 


Writ  of  error  from  the  Circuit  Court  of  Hawkins 
county,   May  Term,   1870.       E.  E.  Gillenwaters,  J. 

Shields,   for  .plaintiff   in   error : 

This  action  was  instituted  in  the  Circuit  Court  of 
Hawkins  county  by  the  defendant  in  error,  against  the 
plaintiff,  on  a  note  for  $1,137.50,  made  March  15, 
1862,  and  due  at  six  months.  The  damages  are  laid 
in  the  writ  at  $1,600.  The  pleas  nil  debit  and  others 
not   necessary   to   be   noticed. 

The  plaintiffs  in  error,  before  the  jury  was  sworn,, 
moved  the  court  for  leave  to  file  an  additional  plea, 
then  prepared  and  tendered;  the  substance  of  which 
was,  that  the  note  sued  on  was  made  in  Hawkins 
county,  Tennessee,  at  the  time  it  bears  date,  within 
the  jurisdiction  of  the  Confederate  States,  in  considera- 
tion of  property  valued  at  Confederate  prices,  and  that 
the  word  dollars  in  said  note  by  contract  meant  dollars- 
in  Confederate  Treasury  notes,  and  that  the  agreement 
of  the  parties  was  that  said  note  should  be  paid  ia 
such   treasury   notes. 


SEPTEMBER  TERM,  1872.  *     263 


Carmichael  v.  White. 


This  plea  was  accompanied  by  an  afiSdavit  of  its 
truth,  and  stating  that  it  was  offered  as  soon  as  it 
was  held  by  the  courts  that  its  matter  was  good,  and 
as  soon  as  there  was  a  competent  court  before  whom 
the  motion  could  be  made.  But  the  court  refused 
this   motion. 

On  the  trial  the  plaintiff  in  error  offered  to  prove 
the  facts  stated  in  the  rejected  plea,  under  the  plea  of 
nil  debit,  but  the  court  refused  to  allow  him>  to  do  so; 
and  that  Confederate  Treasury  notes  at  the  time  were 
greatly  depreciated,   which   was  also  excluded. 

As  to  the  rule  of  law,  allowing  parol  evidence  to 
show  that  the  word  dollars  in  such  contracts  means 
Confederate   dollars,  see   Thorington  v.  Smith,  8  Wallace. 

We  think  that  this  can  be  done  under  the  plea  of 
ml  debit.  See  our  brief  in  Bibb  v.  Stoffle,  argued  at 
last  term.  And  we  maintain  also  that  this  court, 
under  the  peculiar  circumstances,  should  have  allowed 
the  plaintiff  in   error  to  file  the  plea. 

Babton,   for  defendant  in   error: 

This  is  an  action  on  the  case  commenced  in  the 
Circuit  Court  of  Hawkins  county,  on  the  23d  of  Au- 
gust, 1866.  The  declaration,  plea,  and  replication  were 
all  filed   October   2d,   1866. 

At  the  May  Term,  1870,  the  case  was  tried.  The 
defendant  offered  to  prove  by  his  own  testimony,  that 
the  consideration  of  the  note  was  stock  at  inflated 
Confederate  prices;  and  that,  although  the  note  was 
drawn  payable  in  dollars,  the  contract  was,  that  it  was 
to  be   paid    in    Confederate   scrip.      This   the   court   re- 
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fused  to  allow.      And  this  is  the  first  question   in  the 
case. 

The  evidence  was  offered  under  the  supposed  appli- 
cation of  Thorington  v.  Smith.  Hnt,  it  is  submitted 
that  the  Circuit  Court  did  not  err  in  rejecting  the 
proof  as  offered.  The  offer  was  to  prove  that  the 
word  dollars  in  said  note,  by  contract  meant  dollars 
in  Confederate  money,  or  treasury  notes.  This  could 
not  be  aUowed.  It  would  be  to  substitute  a  parol 
for   the   written   contract. 

In  Thoinngion  v.  Smithy  the  court  held  that  by  parol 
proof  you  might  show  the  surrounding  circumstances, 
so  that  it  might  be  seen  in  what  sense  the  word  was 
used.  Here,  it  is  clear,  the  parties  knew  the  distinc- 
tion between  legal  dollars  and  Confederate  dollars. 
The  defendant  offers  to  swear,  that  although  the  note 
is  written,  payable  in  dollars,  yet  the  contract  was,  to 
pay  in  Confederate  Treasury  notes.  Thorington  v.  Smith, 
8  Wal.,  1;  1  Stark.  Ev.,  649;  1  Green.  Ev.,  sees.  275, 
276,  277;    Richardtion  v.   Thom])mn^  1  Hum.,  151. 

The  second,  and  only  remaining  question,  arises 
upon  the  refusal  of  the  court  to  allow  the  filing  of 
the   plea   offered   at   the   trial   term. 

1.  This  plea  falls  directly  within  the  rule  of  evi- 
dence above  cited.  It  avers,  that  the  word  dollars, 
used  in  the  note,  by  consent  meant  dollars  in  Con- 
federate Treasury  notes.  The  plea  does  not  aver  that 
the  word  dollars  was  used  to  designate  and  describe 
Confederate  Treasury  notes — but  that  by  contract  the 
word  dollars  meant  Confederate  dollars.  For  this  rea- 
son,  there   was   no   error  in   the   action   of  the  court. 
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2.  The  issue  was  made  up  in  October,  1866.  The 
^ditional  plea  was  offered  on  the  eve  of  trial  in  May, 
1970.  Id  the  exercise  of  a  sound  judicial  discretion, 
the  Circuit  Court  refused  to  allow  the  plea  to  be  filed, 
ud  this  court  will   not  reverse. 

The  consideration  of  the  note,  as  offered  to  be 
proved  by  defendant  Carmichael,  was  stock  purchased 
in  March,  1862.  The  consideration  was  legal,  and 
the  contract  untainted  with  fraud.  The  court  properly 
refused,  on  the  eve  of  trial,  to  allow  the  filing  of  the 
plea. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  the  Circuit  Court  of  Hawkins 
county,  on  a  note  for  $1,375.50,  dated  March  16,  1862, 
and  payable  six  months  after  date.  Upon  the  trial 
of  the  cause,  on  the  plea  of  nil  debit,  the  defendant 
offered  to  testify  that  the  said  note  was  executed  in 
consideration  of  stock  purchased  at  inflated  Confederate 
money  prices;  that  although  the  note  is  drawn  paya- 
ble in  dollars,  the  contract  in  fact  was,  that  the  note 
should  be  paid  in  Confederate  money  or  treasury  notes, 
and  that  said  notes  were  depreciated — but  the  evidence 
was  excluded  by  the  court.  The  jury,  under  the  ruling 
of  the  Circuit  Judge,  found  for  the  plaintiff,  giving 
him  a  verdict  for  the  face  of  the  note,  with  interest. 
The  defendants   have   appealed   in   error. 

It  is  insisted  for  defendants  that  the  court  below 
erred  in  excluding  the  evidence  offered  as  to  the  con- 
sideration  of    the   note   and   as   to   the    contract    for  its 
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payment    in  Confederate    money.      It    is    conceded    for 
plaintiff,  that  under  the  authority  of  ThoringUm  v.  Smith, 
it  would  be  competent  to  show  by  parol  evidence,  from 
the  surrounding  circumstances,  in  what  sense  the  word 
^Mollars''   was   used   by  the  parties  to   the   note.       But 
it   is   denied  that  it  would    be  competent  to   prove  di- 
rectly by  parol   that  the  parties  used  the  word  ^^  dollar*^ 
as   meaning   Confederate  money,  in   pursuance  of  a  con- 
tract.     To  allow  such  evidence,  it  is  said,  would  violate 
the   well  established   rule,  which   prohibits  the   resort  to 
parol   testimony   to  alter  or  change   a   written  contract. 
But  this   is  assuming    that  the   parties   used  the     word 
dollars  in  the   note   in   its  technical    sense,   as   meaning 
gold  or  silver  dollars  or  their  equivalents.      That  such 
was   not  their  meaning,   it  is  conceded,  may  be  shown 
by   parol    proof,  by  showing  the    surrounding    circum- 
stances, from   which   it  may  be   implied  that  the  parties 
contracted    with    reference    to  'MoUars,''   as   represented 
by  Confederate   notes.       If  it  can  be  legitimately  shown 
indirectly  by  parol   evidence  that  the  parties  contracted 
for    treasury   notes    under    the    name  of  "dollars,"  why 
may   not  the  same   contract  be  as  well   proven   directly 
by   parol?      We   think   it  obvious    that  the   reason   for 
allowicg    the    proof    to   be   made    directly,  is    stronger 
than   for  allowing  it  to  be   made  indirectly. 

The  admission  of  the  parol  evidence,  in  the  case 
before  us,  was  not  calculated  to  alter  or  change  the 
real  contract  made  between  the  parties;  but  to  show 
what  the  contract  was,  by  showing  that  by  agreement 
they  used  the  word  "dollars"  to  mean  Confederate 
money. 
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We  are,  therefore,  of  opinion  that  the  Circuit  Judge 
erred  in  rejecting  the  proof  offered;  and  that  it  was 
competent;  under  the  general  issue;  to  show  either  by 
the  surrounding  circumstances;  or  by  direct  proof;  in 
what  sense  the  parties  used  the  word  ^^ dollars'^  in  the 
contract.  For  this  error,  the  judgment  is  reversed 
and  a   new   trial   awarded. 


Mountcastle,  Guardian;  v.  Mills. 

AnoNisrrRATOR  or  Guardian.  Responsibility.  An  administrator  or 
gaardian  who,  from  improper  motives,  procures  an  advantageous  sale 
of  the  property  of  his  distributees  or  wards,  to  be  set  aside  for  techni- 
cal reasons  avoiding  it,  against  the  will  of  the  purchaser,  and  pro- 
cnree  resale  at  a  loss,  held  to  make  up  the  loss. 


FROM    HAWKINS. 


Appeal  from  Chancery  Court  at  Rogersville.  S. 
J,  W.   LucKY;  Ch. 

SniEiiDSy  for  complainant;  said: 

This  is  a  voluminous  record;  but  when  examined 
it  will  be  found  that  the  material  facts  are  few.  The 
case  is   one  of   some   novelty,   and    presents  a  criminal 
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and  reckless  disregard  of  the  rights  and  interests  of 
a  ward^  on  the  part  of  a  faithless  guardian,  rarely 
equaled  in  the  history  of  maladministration  and  bad 
faith  in  fiduciary  officers.  From  the  pleadings  and 
evidence  the  following  facts/  uncontroverted  and  ad- 
mitted  by   all   parties,   are  to   be  gathered : 

Many  years  ago  John  Mills,  Sr.,  died  in  Hancock 
county,  intestate,  seized  in  fee  of  the  land  out  of 
which  this  controversy  arose^  and  leaving  eleven  chil- 
dren, his  heirs  at  law.  In  the  course  of  time,  by 
the  deaths  of  some  of  these  children,  and  by  sales 
made  by  others  of  them,  the  entire  tract  became  the 
property  of  two  of  the  children  and  heirs  at  law, 
to-wit.,  Ambrose  Mills  and  Hiram  Mills.  Ambrose 
Mills  owned  nine  and  one-fourth  shares,  and  Hiram 
Mills   one   and   three-fourths   shares. 

Ambrose  Mills,  who  was  a  merchant  and  a  farmer, 
resided  upon  the  land,  and  erected  thereon  a  dwelling 
and  store-house,  and  other  valuable  improvements.  The 
heirs  from  whom  he  purchased  shares,  previous  to  their 
<5onveyances  to  him,  had  also  erected  valuable  improve- 
ments  on   the   land. 

While  Ambrose  and  Hiram  were  thus  tenants  in 
common,  in  the  month  of  January,  1852,  Ambrose 
died  intestate.  He  had  been  twice  married,  and  left 
a  child  by  each  wife,  both  daughters  of  tender  years^ 
and  both  of  whom  are  the  complainants  in  the  amended 
bill,  which  amended  bill  presents  really  the  only  ma- 
terial questions  in  the  cause.  It  was  filed  at  first 
by  one  only  of  the  children,  but  afterward  it  was 
agreed  and  ordered  that    both   should   have  the  benefit 
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of  anj  relief  that  might  be  had  in  pursuance  of  ii» 
prayer.  The  names  of  these  children  are  Susan  Jane 
Mills  and  Ellen  Jane  Mills.  Hiram  Mills  was  ap- 
pointed, by  the  County  Court  of  Hancock  county,  ad- 
ministrator of  the  estate  of  Ambrose  Mills.  Perry 
Mills,  another  brother  of  Ambrose,  was  appointed,  by 
the  same  court,  guardian  of  Susan  Jane,  and  a  guar- 
dian for  Ellen  Jane,  the  child  of  the  first  wife,  was 
appointed   in   Bradley   county. 

Perry  Mills  soon  after  resigned,  and  another  brother 
of  Ambrose,  John  Mills,  was  appointed  in  his  placei 
About  the  time  that  John  Mills  was  appointed  guar- 
dian in  Hancock  county,  William  Mountcastle,  who  is 
a  maternal  uncle  of  Susan  Jane,  and  who  is  the  com- 
plainant in  the  original  bill,  was  appointed  guardian 
to  Susan  Jane  by  the  County  Court  of  Hawkins  county. 
Both  John  Mills  and  William  Mountcastle  claimed  to 
be  the  legal  guardian,  which  dispute  resulted  in  the 
6Iing  of  the  original  bill  in  this  cause.  Various  and 
extensive  proceedings  were  had  under  this  bill  in  the 
court  below  and  in  this  court.  I  do  not  deem  it 
necessary  to  state  them,  as  I  rely  upon  the  matters 
set  up  in  the  amended  bill,  which  presents,  in  my 
view  of  the  case,  and  which  was  the  view  of  the 
court  below,  the  real  merits  and  equities  of  the  de- 
mand  of  the  complainants. 

The  tract  of  land  of  which  these  two  brothers 
were  seized  as  tenants  in  common,  was  a  valuable  one; 
it  adjoined  the  other  lands  of  Hiram  Mills,  and  John 
Mills  resided  near  by;  and  it  is  apparent  throughout 
this    record    that    the   administrator   and   guardian,   soon 
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after  the  death  of  their  brother,  formed  the  design  of 
retaining  this  patrimonial  land  in  the  family,  and  es- 
pecially of  securing  it  for  themselves  at  an  inadequate 
price,  and  hence  it  was  constantly  represented,  as  will 
be  seen  from  the  references  hereinafter  made,  as  being 
worth  much  less  than  it  was.  The  great  obstacle  in 
the  way  of  the  accomplishment  of  their  desires  was 
the  desire  of  Simpson  and  Tucker,  who  were  persons 
of  means,  and  who  also  resided  on  adjoining  lands,  to 
purchase   this  property. 

As  had  been  anticipated,  it  soon  became  apparent 
that  the  personal  assets  of  Ambrose  Mills  .were  not 
sufficient  to  pay  his  debts,  and  a  bill  was  filed  in 
the  Circuit  Court  of  Hancock  county  to  procure  a  de- 
cree for  the  sale  of  the  land.  A  decree  was  pro- 
nounced, but  the  court,  on  the  motion  of  Hiram  Mills, 
the  administrator,  that  he  be  appointed  commissioner, 
refused,  and  was  about  to  appoint  the  clerk  of  the 
court,  when  this  faithful  administrator,  for  that  reason, 
and  that  reason  alone,  dismissed  his  bill,  paid  the  costs 
out  of  the  estate,  and  credited  himself  with  the  amount 
thereof;  all  this  because  he  could  not  have  the  com- 
missions and  the  control  of  the  sale.  (That  he  dis- 
missed the  bill  and  paid  the  costs  out  of .  the  estate, 
and  counsel  fee,   is  admitted  in  the  answer.) 

The  administrator  next  filed  a  bill  in  the  Comity 
Court  of  Hancock,  in  which  he  could  have  the  caose 
managed  more  in  accordance  with  his  own  views,  and 
obtained  a  decree  for  the  sale  of  the  land,  and  pro- 
cured himself  to  be  appointed  commissioner  to  make 
the  sale.      The    land  was    accordingly  sold    under  this 
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decree  to  John  A.  Simpson  and  Rutha  Tucker,  for 
14,901^  they  being  ablq  and  outbidding  John  Mills  for 
the  same. 

Here  the  attention  of  the  court  is  expressly  so- 
licited  to  the  following   well-established   facts: 

1.  John  Mills,  the  guardian,  was  anxious  to  have 
the  land.  Hiram  Mills,  before  the  sale,  was  disposed 
to  let  John  Mills  have  the  land  at  what  Ambrose 
had  paid  for  it,  that  is,  for  $2,300.  It  is  proved  by 
John  A.  Simpson  that  John  Mills  wanted  the  land^ 
and  that  Hiram  Mills  wanted  him  to  have  it.  C.  J. 
McKinney  proves  that  Hiram  Mills,  soon  after  his 
brother^s  death,  told  him  that  his  brother  John  ought 
to  have  the  land  for  some  $2,100  or  $2,200;  that  he, 
McKinney,  had  a  large  debt  against  the  estate  of  Am- 
brose Mills,  and  was  not  willing  to  have  the  land 
sold  at  private  sale,  and  employed  a  lawyer  to  resist 
a  private  sale,  from  which  it  is  clearly  to  be  inferred 
that  Hiram  Mills,  the  administrator,  was  actually  con- 
templating a  private  sale  to  John  Mills,  the  guardian 
of  the   little   girls,  at   $2,100. 

From  this  testimony,  and  much  other  in  the  record, 
it  is  very  clear  that  these  two  brothers  were  greatly 
disappointed   in   the   result   of   the   sale. 

2.  The  land  was  sold  to  Simpson  and  Tucker  at 
a  very  high  price,  and  the  sale  was,  in  every  respect, 
a  most  advantageous  one  to  the  estate  of  Ambrose 
Mills;  it  enabled  it  to  pay  all  its  debts,  inclusive  of 
all  the  outrageous  charges  made  by  the  administrator, 
hereinafter  shown,  and  left  over  $3,000  surplus  for  the 
little    girls,   and    this    after    the    administrator  had    all 
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along    represented    the    estate    as    being    nearly   if    not 
quite   insolvent. 

« 

What  are  the  facts?  The  land  coat  Ambrose  Mills, 
a  short  time  before,  only  $2,300.  Hiram  Mills  stated 
in  his  petition  to  the  County  Court  of  Hancock,  which 
was  sworn  to,  that  the  land  was  not  worth  more  than 
$H,000.  Hiram  Mills  said,  a  short  time  before  the 
sale,  it  would  not  sell  for  enough  to  pay  the  debts. 
But,  as  before  shown,  under  the  pressure  of  the  heated 
contest  between  the  Mills  and  Simpson  and  Tucker, 
when  the  sale  came  the  land  sold  for  the  high  price 
of  $4,901.  Every  witness  examined  proves  the  price 
was  an  enormous  one.  John  E.  Robertson  says,  *^  I 
heard  John  Mills  say  the  land  sold  very  high,  con- 
siderably better  than  he  expected;  that  he  thought 
Reed  and  Reynolds  (who  had  bid  it  off  for  Simpson 
and   Tucker)    would   get   sick   of  their   bargains,^'   etc. 

And  when  the  land  was  afterward,  in  utter  disre- 
gard of  the  interests  of  the  children,  resold  (and  to 
redress  which  wrong  this  amended  bill  is  filed)  under 
very  peculiar  circumstances  pressing  upon  John  Mills, 
he  purchased  the  land  at  a  greatly  reduced  price,  as 
will  be  presently  seen.  Hiram  Mills,  having  thus 
sold  the  real  estate,  wound  up  the  estate  and  paid 
into  the  hands  of  John  Mills,  as  guardian,  the  sura 
of  $3,007.24,  on  or  about  April  22,  1856.  Thus  was 
the  whole  estate  wound  up  and  settled  in  a  manner 
resulting  from  the  extraordinary  sale  of  the  land,  very 
advantageous  to  the  children  of  Ambrose  Mills.  And 
thus   it   should   have   remained. 

But    there   remained    to   be   adjusted    between   Simp- 
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son  and  Tucker  of  the  one  part,  who  owned  now  the 
nine  and  one-fourth  shares  of  Ambrose  Mills,  and  all 
his  equities  in  relation  thereto,  and  Hiram  Mills,  of 
the  other  part,  who  continued  to  own  the  other  one 
and  three-fourths  shares,   the   partition   of  the   lands. 

As    before    shown,   Ambrose    Mills    and    those   from 
whom   he   had   purchased,   had   made   valuable    improve- 
ments  on   these  lands.       These  tenants   in  common  were 
now  ripe   for   a   lawsuit.     •  In   the   language  of  the  wit- 
nesses,   they    were    enemies.       The    Mills    were    disap- 
pointed  and  enraged.       Hiram  insisted    that  in    the   par- 
tition he  should  have  a  share  of  the  said  improvements; 
the  other   party,   that    he   was    not   entitled    to   the   im- 
provements,  that   they    had    all    the   rights   and    equities 
of   Ambrose   Mills,    and    that   as   be   had   made   the   im- 
provements  with     his    own     means,    on    a    partition    he 
would   have   been   entitled    to    the   exclusive    benefit   of 
them.       Disagreeing   as  to  this  and  other  matters,  Simp- 
son  and   Tucker   filed   a   bill   in   the  Chancery  Court  at 
Rogersville  against   Hiram   Mills,  praying  that   the  equi- 
ties   between    the   parties   be   ascertained    and    adjusted, 
and   for  a   partition.       The   bill    was   answered;    an   an- 
gry, and   bitter,  and  protracted    litigation  ensued;   a  vast 
volume   of   proof  was  taken,   and    the   cause   was   ready 
for  hearing.       It  was   manifest    that   the    main    question 
of  the   cause   (the  improvements)  was  with   Simpson  and 
Tucker.       1   Sto.    Eq.,    6566,    655,    656e;    2   Hum.,  185. 
Indeed,    the    question    was,    in    the    proceedings   which 
soon   followed,   so   settled. 

It  being  apparent   that   Hiram   Mills  would   lose  the 

case,    it   was    now    resolved,    notwithstanding    it    would 
18 
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greatly  damage  them,  to  thrust  the  infant  children  of 
Ambrose  Mills  into  the  cause  as  parties,  and  attack 
the  sale  under  the  decree  of  the  County  Court.  Ac- 
cordingly, Hiram  and  John  Mills  procure  a  bill  to  be 
filed  in  the  names  of  Ellen  Jane  Mills  and  her  sis- 
ter, by  their  next  friend,  John  Mills,  for  the  purpose 
of  having  the  proceeding  in  the  County  Court  of  Han- 
cock, and  the  title  of  Simpson  and  Tucker  declared 
void,  and  the  bill  of  Simpson  and  Tucker  for  parti- 
tion  perpetually   enjoined,   and   the   land   resold. 

This  bill,  filed  by  this  guardian  and  next  friend, 
does  not  aver  that  the  land  had  been  sold  for  an  in- 
adequate price,  or  that  it  can  be  sold  for  a  better 
price,  or  that  it  will  any  way  be  to  the  advantage 
of  the  children  to  have  the  land  resold.  It  merely 
shows  certain  technical  grounds  for  setting  aside  the 
proceedings  in  the  County  Court,  and  prays  that  the 
-bill  of  Simpson  and  Tucker  be  enjoined,  and  for  par- 
tition and  resale,  etc.  Now,  the  object  had  in  view 
is  sufficiently  apparent,  to  defeat  Simpson  and  Tucker, 
regardless  of  the  interests  of  the  wards  of  the  next 
friend.  Hiram  Mills'  deposition  was  taken,  and  he 
very  reluctantly  states  that  his  lawyer  sent  him  to 
Sneedville  for  a  transcript  of  the  proceedings  in  the 
County  Court  of  Hancock,  and  for  John  Mills  to 
come  and  file  the  cross  bill.  Upon  examination,  it 
proved  that  the  proceedings  in  the  County  Court  were 
fatally  defective  (which  would  not  have  happened  had 
not  Hiram  Mills  fraudulently  dismissed  the  previous 
proceedings  in  the  Circuit  Court),  and  the  sale  was 
set  aside,   the    land   partitioned    and   resold,   and    Simp- 
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son   and   Tucker   thereby   defeated.       Now,    for   the    re- 
sult: 

1.  The  lands  were  so  partitioned  as  to  injure  the 
second  sale  by  interposing  the  share  of  Hiram  between 
the  share  of  the  children  of  Ambrose  and  the  lauds 
of  Simpson  and  Tucker,  thereby  removing  the  motive 
of  the  latter  to  purchase,  and  also  so  as  to  do  the 
children   injustice   as   to   the   improvements. 

2.  When  the  land  was  resold  it  was  bought  by 
Perry  Mills  for  the  guardian  and  next  friend,  John 
Mills,  for  ?4,450,  by  which  these  complainants  lost 
$351,  which  went  into  the  pockets  of  these  uncles, 
next  friends,   and   guardians. 

3.  When  the  sale  was  set  aside,  Simpson  and 
Tucker  had  a  decree  for  the  purchase  money  which 
they  had  paid,  and  interest,  and  of  which  the  estate 
of  Ambrose  Mills  had  had  the  benefit,  and  were  held 
to  account  for  the  rents  of  the  land.  On  taking  the 
account  it  resulted  as  was  perfectly  plain  it  would  re- 
sult, that  the  interest  on  the  money  exceeded  the 
rents,  whereby,  by  the  fraudulent  conduct  of  these 
uncles,  guardians,  and  next  friends,  these  nieces  and 
wards  sustained   a   further   loss   of  $957.57. 

4.  These  wards,  in  this  proceeding,  were  taxed 
with  part  of  the  costs,  and  a  counsel  fee,  amounting 
in  all   to   the   further  sum   of   $278.73. 

5.  For  selling  the  land  under  the  void  decree  of 
the  County  Court,  and  which  decree  himself  had  pro- 
cured, and  which,  on  his  own  motion,  as  we  have 
shown,  was  declared  void  and  set  aside,  Hiram  Mills 
was  allowed   $245.05,   all  of  which   he  still  retains;  and 
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for  the  resale  of  this  same  land,  the  clerk  at  Rogers- 
ville  was  allowed  $74.75. 

6.  In  various  other  items  there  were  losses,  more 
or  less  heavy.  Thus,  by  these  wrongful  proceedings^ 
more   than   one-half  of  the  estate   was   wasted. 

Now,  have  these  children  any  redress?  The  court 
beldw  so  decreed,  and  we  maintain  properly.  The 
first  sale  was  unquestionably  a  most  advantageous  one. 
It  saved  the  estate  from  insolvency,  and  made  a  hand- 
some surplus  for  the  heirs.  If  the  proceedings  were 
irregular,  what  was  the  clear  and  manifest  duty  of 
the  guardian?  Surely  not  to  file  a  bill  (and  least  of 
all  for  the  purpose  for  which  it  was  filed)  to  set  it 
aside.  If  the  heirs  desired,  or  coming  of  age  should 
have  desired  to  avoid  the  sale,  they  could  have  done 
so.  If  the  proceedings  were  void,  they  in  no  manner 
and  in  no  event  could  have  been  injured.  So  far 
was  this  from  being  the  duty  of  this  guardian,  that 
had  Simpson  and  Tucker  filed  a  bill  seeking,  on  their 
part,  a  release  from  the  sale,  it  would  have  been  the 
imperative  duty  of  John  Mills  to  have  filed  a  bill  to 
have  this  most  advantageous  sale  confirmed,  which  he 
could   have   done. 

This  doctrine  has  been  repeatedly  held  by  this 
court.  The  last  case  reported  is  Sioan  v.  Newman, 
3  Head,  288.  There  is  among  the  records  of  this 
court  a  case,  decided  some  years  ago,  from  Claiborne^ 
not  reported,  in  which  a  void  sale,  under  similar  cir- 
cumstances, was  confirmed  on  the  application  of  the 
minors. 

In    the    case    of   Swan  v.   Newman,   the    court    say^ 
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''Where  we  can  see  that  the  sale  was  advantageous  to 
the  latter  (minors),  and  that  a  loss  would  result  from 
setting  it  aside^  we  would  not  do  so^  for  irregularities 
and  defects  that  can  be  cured  by  decreeing  the  title 
to  tlie  purchaser/'  So,  independent  of  the  wrongful 
and  fraudulent  intent,  John  Mills  was  guilty  of  gross 
misconduct  and  mismanagement  in  a  fiduciary  office, 
for  which  he  will  be  held  responsible;  but  for  a 
stronger  reason,  namely,  the  improper  and  selfish  mo- 
tives  by  which  he  was  actuated,  will  he  be  held  in 
this  cause  to  make  good  the  losses  which  these  minors 
have  sustained.  In  a  case  like  this,  where  the  duty 
of  the  trustee  was  so  clear,  where  no  action  on  his 
part  was  demanded,  where  the  estate  of  the  ward  was 
in  as  good  a  condition  as  it  was  possible  to  place  it, 
where  no  delay  or  refusal  to  act  on  his  part  could 
possibly  prejudice  the  rights  or  even  the  caprice  or 
whims  of  his  wards,  it  does  not  require  the  citation 
of  authority  or  argument  to  establish  his  responsibility; 
but  when  the  court  looks  to  the  elements  of  fraud 
and  positive  wrong  that  enter  into  the  case,  it  is  still 
more   clear. 

No  question  can  be  here  made  as  to  the  decrees 
of  the  Chancellor  in  the  case  of  /.  A.  Simpson  et  cU. 
V.   Hiram   Milk,   the   cause   not  being  in   this   court. 

Thomas  A.   R.  Nelson,  for  defendants. 

At  the  June  Term,  1852,  of  the  County  Court  of 
Hancock,  a  decree  was  pronounced  ordering  the  sale 
of  the  interest  of  Ambrose  Mills'  heirs  in  240  acres 
therein  described.       Reed  and  Reynolds,  acting  for  John 
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A.  Simpson  and  Rutha  Tucker,  purchased  the  land  at 
that  sale  at  the  price  of  f4^901^  from  which  interest 
was  deducted  on  account  of  advance  payments,  reduc- 
ing the  price  to  $4,819.33.  John  A.  Simpson  and 
Rutha  Tucker,  having  purchased  nine  and  one-fourth 
out  of  eleven  shares,  filed  their  bill  on  the  30th  of 
January,  1855,  for  partition,  and  on  account  of  rents 
and  profits,  etc.,  which  was  duly  answered,  and  in 
which  much  testimony  was  taken.  Those  proceedings 
were  destroyed  •  during  the  war,  but  are  referred  to  ia 
various   parts   of   the   record. 

Pending  the  suit  in  which  Simpson  and  Tucker 
were  complainants,  Ellen  J.  and  Susan  J.  Mills,  the 
minor  children  of  Ambrose,  by  their  guardian  and 
next  friend,  John  Mills,  filed  their  bill  to  set  aside 
the  sale  to  Reed  and  Reynolds  for  Tucker  and  Simp- 
son. This  bill  was  filed  May  31,  1856,  and  a  de- 
cree was  pronounced  setting  aside  the  sale  and  dismiss- 
ing Simpson  and  Tucker's  bill,  ordering  an  account, 
etc.,  on  the  26th  of  November,  1857.  Further  de- 
crees were  pronounced  in  that  cause  on  the  29th  of 
May,  1858,  and  27th  of  November,  1858,  in  which, 
the   land   was   resold   to   John   Mills   for   $4,550. 

After  these  proceedings,  and  on  the  30th  of  No- 
vember, 1858,  an  amended  bill  was  filed  in  the  names 
of  the  minors  by  Wm.  Mountcastle,  guardian,  etc.,  in 
which  it  is  sought  to  settle  the  right  to  the  guardian- 
ship, to  surcharge  and  falsify  the  account  of  the  ad- 
ministrator, to  show  that  the  resale  of  the  land  was 
disadvantageous  to  the  minors,  and  was  procured  by 
the   fraud   of    the    administrator    and    guardian,   etc.,   as 
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will  more  fully  appear  from  the  prayer  of  the  bilL 
This  last  named  bill  was  filed  as  an  amendment  to 
the  original  bill  filed  on  the  1st  of  November,  1854^ 
by  Wm.  Moantcastle,  claiming  to  be  guardian  of  Susan 
J.  Mill,  which  was  filed  for  the  purpose  of  settling  a 
contest  as  to  the  guardianship,  and  to  compel  the  ad- 
ministrator to  account  for  several  alleged  devastavitSy 
and  generally.  On  the  2d  of  October,  1864,  a  final 
decree  was  pronounced  holding  that  Hiram  and  John 
Mills  improperly  procured  a  resale  of  the  land,  order- 
ing an  account  as  to  the  same,  but  refusing  all  other 
relief.       From,  this  decree  defendants  appealed. 

1.  The  bill  to  set  aside  the  sale  of  the  land  made 
under  the  direction  of  the  County  Court  was  prose- 
cuted to  a  successful  hearing  by  the  guardian  and  next 
friend,  and  was  binding  on  the  minors.  No  new  bill 
could  be  filed  by  another  next  friend  unless  as  a  bill 
of  review,  or  for  gross  fraud  clearly  established,  and  that 
not  without  the  previous  leave  of  the  court.  There 
will  be  no  end  to  litigation  if  any  person,  acting  from 
pique  or  malice,  can  at  any  time  file  a  bill  to  im- 
peach the  action  of  a  former  next  friend.  See  Mac- 
pherson  on  Inf.,  39  Law  Lib.,  386  marg.;  Ibid.  373^ 
366   marg. ;   Milly  v.   Harrison,   7   Col.,    199. 

2.  Although  the  bill  filed  in  the  names  of  the 
minors  by  John  Mills  as  their  guardian  and  next 
friend  is  stigmatized,  in  Mountcastle's  amended  bill,  as 
a  ^'foul  and  corrupt  proceeding,^'  and  is  assailed  as 
firaudulent,  the  propriety  of  the  proceeding  and  the 
gross  injustice  of  the  charges  will  appear  from  the  fol- 
lowing  propositions   of  law   and    fact : 
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1.  The  proceeding  in  the  County  Court  was  not 
merely  voidable^  but  absolutely  null  and  void,  because 
the  land  was  sold,  at  the  instance  of  the  administrator, 
without  an  account  as  to  the  debts,  without  service  of 
process  on  the  minors,  and  without  the  appointment 
of  any  guardian  ad  litem.  The  jurisdiction  in  such 
oases  is  special  and  limited,  and  a  sale  cannot  be  di- 
rected in  any  other  mode  than  that  authorized  by 
statute.  Act  of  1827,  ch.  54;  Car.  &  Nic,  82;  Act 
1789,  ch.  39;  Ibid  370.  Whitemore  v.  Johnson,  10 
Hum.,  610;  Estes  v.  Johnson,  lb,  203;  Hinkle  v.  Shad-- 
den,  2  Swan,  46;  Morris  v.  Richardson,  11  Hum., 
-389;  Robertson  v.  Robertson,  2  Swan,  197;  Ivey  v. 
Tngram,  4  Col.,  129:  Curd  v.  Bonner ,  lb.  632;  Taylor 
V.  Walker,  1  Heis.,  738,  739;  Martin  v.  Tamer,  2 
lleis.,  388,  389.  See  also  1  Swan,  75,  484;  2  Swan, 
197;  1  Head,  128;  Rucker  v.  Moore,  1  Heis.,  726. 
Independent  of  the  statute,  a  Court  of  Chancery  has 
no  power  to  direct  a  sale.  Tyler  on  Inf.  and  Co  v., 
296,   sec.   193. 

2.  It  is  conceded  that  an  irregular  sale,  which  is 
manifestly  for  the  benefit  of  minors,  may,  under  some 
circumstances,  be  sustained,  according  to  Kirkman,  ex 
parte,  3  Head,  517;  Swan  v.  Neioman,  3  Head,  '288, 
and  Ourd  v.  Bonner,  4  Col.,  639.  But  it  is  difficult 
to  perceive  how,  if  the  sale  is  void,  the  court  can 
make  it  good.  Douglass  v.  Harrison,  2  Sneed,  382. 
If  it  is  law  that  a  void  sale  can  be  confirmed,  the 
fact  that  the  Chancellor  set  aside  the  sale  when  all 
the  parties  and  all  the  facts  were  before  the  court,  is 
conclusive   to   establish    the   bona  fides  of   the   guardian 
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and  next  friend  in  filing  the  bill  for  that  purpose. 
The  reasons  for  setting  aside  the  sale  are  fully  set 
forth  in  the  bill  and  in  the  decree,  and  if  there  is 
any  sanctity  in  judicial  proceedings,  the  next  friend, 
having  acted  in  good  faith,  should  be  protected  ac- 
cording to  the  principles  laid  down  by  Lord  Chan- 
cellor Brougham  in  1  Beav.,  «584,  and  quoted  in  Mac- 
pberson   on   Inf.,   39    Law   Lib.,   366   marg. 

3.     The  mere  fact   that   the   land   sold   at   the  second 
sale  for   $4,550,  when   it   brought   at   the  first   sale   $4,- 
819.33    (nett   after   d'educting    interest    for   advance   pay- 
ment),  is   no  evidence  of  fraud.       Between   the   date  of 
filing    the    bill.    May   31,    1854,   and    the    date    of    the 
second    sale,    July    23,    1858,    the    great    suspension    of 
the  banks    in    1857    had    occurred,    and    this   and   other 
causes   referred   to   in    the   answer  produced    the   deterio- 
ration  in    the   value   of  the    property.       Tlie   act   of  the 
next    friend   should    not    be    jndged    by    the    result,   but 
by  the   state  of  facts  existing   at   the   time   he    filed   the 
bill;    and    the   weight   of    proof   in    that    cause   conclu- 
sively  shows    that,    in    the    opinions    of    witnesses   who 
had    knowledge   of   the   facts,   the    land    would    bring   a 
better  price,   and    a   resale    would    be   to  the   interest  of 
the   minors.       This   is   not   outweighed    by   the   evidence 
of  other  witnesses  who  prove   that   Simpson   paid  a  high 
price,   because   the   proof  shows   the  land    rapidly  appre- 
ciated  in   value   after   Ambrose   Mills   bought   it   at   J2,- 
300,  as   L.   F.   Mills    states,    and   was    believed    to    be 
still  increasing   in    value.       And   when    the   commission- 
ers made   the   partition    between    Ambrose    Mills'   estate 
and    Hiram    Mills,   they   valued    the   two    hundred   and 
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fourteen   acres  of   Ambrose  at    $5,350,   and    the    forty- 
two   acres   of  Hiram   at   J  1,050. 

4.  The  suggestion  that  the  resale  was  produced  by 
a  fraudulent  combination  of  the  Mills',  is  conclusively 
repelled  by  the  deposition  or  statement  of  R.  G.  Fain^ 
clerk  and  master,  that  he  urged  John  and  Hiram 
Mills  to  bid  at  the  sale,  succeeded  with  difficulty  in 
getting  them  to  do  so,  and  that  they  actually  bid 
against   each   other. 

5.  The  fact  that  the  estate  of  the  minors  was  sub- 
jected to  costs  and  charges  in  regard  to  the  two  sales, 
does  not  establish  fraud,  for,  according  to  the  rule 
laid  down  by  Lord  Thurlow,  no  degree  of  mistake  or 
misapprehension  will  be.  sufficient  to  charge  a  prochein 
ami  with  costs;  and,  according  to  Lord  Hardwicke^ 
next  friends  must  act  under  great  degrees  of  uncer- 
tainty and  upon  probabilities,  and  especially  where  a 
suiit  has  been  carried  on  under  the  direction  or  with 
the  approbation  of  the  court.  Macpherson  on  Inf.,  39 
Law   Lib.,   389   marg. 

6.  The  **  prodigious "  losses  paraded  in  Mountcaa- 
tie's   bill   cannot    be   fairly   ascribed   to   the   next  friend. 

First.  The  amount  of  $957.57,  in  the  supposed  ex- 
cess of  interest  over  the  value  of  rents  and  profits, 
resulted  from  the  Chancellor's  mistake,  and  not  from 
the  act  of  the  next  friend.  The  master  only  allowed 
$132  per  annum  for  rents,  when  the  proof  clearly 
showed  that  $270  should  have  been  charged,  and  the 
Chancellor   should    have  sustained   the   exceptions. 

Second.  It  was  not  prayed  in  the  bill  that  the 
land    should    be    resold   to   reimburse    Simpson,   nor   was 
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this  asKed  in  the  answer.  It  was  done  of  the  Chan- 
oellor's  own  volition,  and  the  next  friend  is  not  re- 
sponsible for  it.  It  is  very  doubtful  whether  it  should 
have  been  at  all,  in  the  state  of  the  pleadings,  and 
without  a   bill   filed    for   that   purpose. 

Third.  The  statement  in  the  bill,  that  the  estate 
of  the  minors  was  reduced  to  the  ^^ humble  pittance'^ 
of  11^393.39,  entirely  overlooks  the  large  indebtedness 
of  the  estate  to  C.  J.  McKinney  and  others,  and 
omits  the  fact  that  the  guardian  had  paid  Susan  J» 
Mills  $256.40,  and  Ellen  Mills  |119.60,  over  and  above 
the  (1,393.39. 

Fourth.  The  account  does  not  show  that  Hiram 
Mills  has  pocketed  $317.75,  as  charged  in  the  bill. 
In  fact,  the  master's  report  of  the  administrator's  ac- 
count is  not  in  the  record,  although  its  results  are 
stated  in  the  decrees.  In  the  absence  of  proof  to  the 
contrary^  it  is  to  be  presumed  that  these  are  correct. 
The  Chancellor  declared  in  the  suit  by  John  Mills^ 
next  friend,   that  the   parties   acted   in   good   faith. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 

The  only  question  presented  in  this  cause  is  whether 
Hiram  Mills  and  John  Mills,  upon  the  ground  of 
fiiithlessness  or  fraud  as  trustees,  are  liable  to  the 
oomplainants  for  the  losses  shown  to  have  been  sus- 
tained bv  them  in  the  second  sale  of  the  real  estate 
of  Ambrose  Mills,  deceased;  and  upon  this  question 
upon  the  careful  consideration  of  the  record  marked 
by  the  counsel  for  both  parties,  we  proceed  to  state 
cor  conclusions  without   elaboration.       We   may  state  at 
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the  threshhold  that  in  regard  to  the  question  arising 
under  the  original  bill  of  William  Mountcastle  upon 
the  alleged  devastavit^  we  hold  these  trustees  vindicated 
entirely  and  completely  by  the  proof  in  the  cause,  and 
their  liability  to  these  present  complainants  must  stand 
or  fall  upon  the  case  made  out  under  the  amended 
bill.  A  few  facts  prominent  and  uncontroverted  in 
the  record  must  go  very  far  to  relieve  the  case  of  all 
difficulty,  if  indeed  they  be  not  decisive  of  the  equities 
of  these  parties.  It  may  be  laid  down  as  an  ele- 
mentary doctrine  of  a  court  of  equity  that  the  mere 
errors  and  mistakes  of  one  occupying  the  thankless 
office  of  a  trustee,  done  or  committed  upon  his  best 
judgment  and  in  good  faith  with  a  view  to  the  ben- 
efit of  his  cestui  que  trust,  will  always  be  regarded 
with  leniency  and  indulgence.  "There  is  no  reason/' 
as  this  court  has  said,  "  why  he  who  barely  executes 
a  trust  should  be  liable,  unless  he  had  a  benefit 
thereby,  or  did  it  with  a  fraudulent  view  to  prejudice 
others."  McCaleb  v.  Perry ,  5  Hay,  88.  On  the 
other  hand,  it  is  equally  an  elementary  doctrine  of  a 
court  of  equity  that  the  good  faith  of  a  trustee  is  his 
only  shield,  when  it  is  made  to  appear  that  under  his 
administration  of  the  trust,  the  trust  estate  has  been 
squandered  or  diminished,  he  cannot  act  for  himself, 
he  cannot  take  a  benefit  to  himself  or  his  friends,  he 
can  in  nowise  take  advantage  to  himself  to  the  dis- 
paragement of  the  interests  of  the  beneficiary,  and  he 
will  be  held  to  the  most  exact  accountability  if  a 
malversation  be  shown,  or  even  if  the  suspicion  of 
fraud   rests   upon   his  fiducairy   action. 
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The  complaiDants  in  this  cause  are  Susan  Jane 
Mills  and  Ellen  Jane  Mills,  the  daughters  of  Ambrose 
Milk,  and  the  issue  of  distinct  marriages.  They  are 
represented  in  the  amended  bill  by  William  Mount- 
castle,  the  maternal  uncle  of  Susan  Jane  Mills,  and 
who  assumes  to  be  her  guardian  also,  in  which  right 
he  also  sues,  and  in  whose  name  as  next  friend  the 
complainants  also  sue.  Ambrose  died  intestate  in  Jan- 
uary, 1852,  and  was  the  owner,  at  the  time  of  his 
death,  of  an  interest  of  nine  and  one-fourth  elevenths 
in  a  tract  of  land  in  Hancock  county  of  two  hun- 
dred and  forty  acres,  which  came  to  him  by  inherit* 
ance  from  his  father,  and  by  purchase  from  his  co- 
heirs. The  other  interest  of  one  and  three- fourths 
elevenths  of  the  land  belonged  to  the  defendant,  Hiram 
Mills,  the  brother  of  the  said  Ambrose.  This  tract 
of  land  is  the  subject  of  'this  litigation.  Ambrose 
KClls  lived  upon  it  for  several  years,  and  had  placed 
valuable  improvements  upon  it.  The  said  Ambrose 
Mills  left  surviving  him  three  brothers,  the  said  Hiram 
Mills  and  John  and  Perry  Mills.  Hirapi  Mills  be- 
came the  administrator  of  the  estate  of  his  brother 
Ambrose.  Perry  Mills  became  the  guardian  of  Susan 
Jane  Mills,  and  a  guardian  for  Ellen  Jane  was  ap- 
pointed by  the  County  Court  of  Bradley  county.  Perry 
Mills,  not  long  after  his  appointment  as  guardian,  re- 
signed the  trust,  and  thereupon  John  Mills  was  ap- 
pointed by  the  County  Court  of  Hancock  county,  in 
which  court  the  original  guardian  and  the  ad^iinistra- 
tor  had  also  been  appointed.  About  the  time  of  the 
appointment  of  John   Mills   as  guardian  of  Susan   Jane, 
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ill  the  County  Court  of  Hancock,  the  complainant^ 
Mountcastle,  was  appointed  guardian  of  the  said  Susan 
Jane  by  the  County  Court  of  Hawkins,  and  an  angry 
contest  sprang  up  between  the  two  as  to  the  guardian- 
ship and  possession  of  the  ward's  estate,  the  one  guar- 
dian being  the  maternal  and  the  other  the  paternal 
uncle  of  the  said  Susan  Jane  Mills.  This  contest  was 
initiated  by  the  original  bill  in  this  case,  with  which, 
however,  we  have  nothing  to  do.  It  is  charged  in 
the  amended  bill  that  these  brothers,  soon  after  the 
death  of  the  said  Ambrose,  combined  together  to  cheat 
and  defraud  the  children  out  of  their  patrimony — ^to 
get  possession  of  the  land  at  an  inadequate  price;  that 
said  administration  and  guardianship  were  procured  and 
used  to  that  end;  that  they  did  at  last  succeed,  to 
some  extent,  in  accomplishing  theic  purpose;  that  a 
large  portion  of  the  estate  was  lost  by  an  alleged  un- 
authorized sale  of  the  land,  fraudulently  brought  about 
by  the  defendants  for  their  own  advantage,  and  for 
these  losses  the  complainants  demand  an  account  and 
reimbursement.  Many  other  specifications  of  fraud  are 
charged,  all  of  which  are,  by  the  defendants,  flatly  de- 
nied. A  vast  volume  of  proof  is  taken,  and  much 
documentary  evidence  exhibited.  We  think  it  is  es- 
tablished by  the  proof  that  the  Mills  brothers  were 
anxious  to  secure  the  real  estate  of  their  deceased 
brother  to  one  of  themselves  in  the  event  the  sale 
thereof  became  necessary  in  the  course  of  the  admin- 
istration. But  considered  alone,  this  &ct  would  stg^ 
nify  nothing,  as  it  was  neither  unnatural  nor  repre- 
hensible   that    they    should    desire    to    retain    the    old 
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homestead   in  the  family.       It  is  shown,   however,  that 
one  of  these   trustees  was  heard   to   say  more   than  once 
that  he  wanted  the   other  to   have   the   land,   and   at  a 
valuation   which   is    shown    to    be    about    half    its    real 
value.       It   is  shown   also   that  some  of  the   proprietors 
of  adjoining    lands   were    anxious    to    purchase    the   es- 
tate, and   that  they  were   both  willing  and  able   to  pay 
a   round    price    for  it.       Under    these    circumstances   a 
creditor  of   the  estate,   when    it    became    apparent    that 
the  land  must  be   sold   to  pay  debts,  employed   counsel 
to  resist  in   open  court  the  apprehended   application  of 
the  administrator  to   make  a  private  sale   of   the   land^ 
and    to    secure   a   public    sale    in    order   to    secure    the 
highest  price.       These   are   prominent    facts   which   meet 
as  at    the    threshold,   and    acquire    the    greater   signifi- 
cance  as  we   proceed  with   the   investigation.       The  first 
effort   made   by  the  administrator  to   have   the   land  sold 
was    in    the   Circuit    Court  of   Hancock   county,   where 
a  decree   was    actually   pronounced;    but    it    is    alleged 
that    the   court    disallowed    the    application   of    the   said 
administrator,   Hiram    Mills,    for .  his    own    appointment 
as    commissioner  to    efiect    the   sale,   and    he    thereupon 
dismissed    the   petition,   paid    the   costs,   and    obtained   a 
credit  for   the   amount.       He    next    applied    by   petition 
to  the   County   Court,    where   he    had   a  decree   for   the 
sale   of   the   land,   and    procured    his   own    appointment 
as  commissioner.       The    land   was   sold    under   this    de- 
cree, and  was   bought  by  John    A.    Simpson   and    Rutba 
Tucker,   outbidding    the    defendant,    John     Mills.       The 
price     bid     for     the     land     by     Simpson      and     Tucker 
was    the    sum    of   $4,901,    shown    to    be    an    adequate 
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price,  and,  indeed,  thought  by  some  to  have  been 
more  than  its  value,  one  of  the  defendants  being  heard 
to  say  that  'Hhe  land  sold  very  high,  and  that  the 
purchasers  would  get  sick  of  their  bargain/'  In  the 
administrator's  petition  for  a  sale,  the  value  of  the 
land  is  stated  at  $3,000.  He  was  heard  to  say  re- 
peatedly that  the  land  would  not  pay  the  debts  of  the 
estate.  The  debts  were  nevertheless  paid  by  the  sale, 
the  estate  wound  up  and  the  sum  of  $3,007.24  of  sur- 
plus paid  into  the  hands  of  the  guardian.  In  the 
meantime  an  enmity  and  a  fued  existed  between  Hiram 
Mills  and  John  A.  Simpson,  the  purchaser.  In  their 
negotiations  for  a  partition,  it  is  said  that  the  said 
Hiram  Mills,  as  tenant  in  common,  asserted  a  right 
of  participation  in  the  valuable  improvement  put  upon 
the  estate  by  his  brother  Ambrose,  and  that  Simpson 
resisted  this  demand,  claiming  to  be  subrogated  to  all 
the  equities  of  Ambrose  in  his  life-time,  and  that  on 
a  partition  merely,  that  the  said  Ambrose  would  have 
been  allowed  the  benefits  of  his  improvements.  It  is 
stated  that  the  purchasers,  Simpson  and  Tucker,  filed 
their  bill  to  have  their  equities  adjusted,  and  for  a 
partition ;  that  the  bill  was  answered,  much  proof 
taken,  and  an  angry  litigation  ensued;  that  the  cause 
was  ready  to  be  heard,  when  the  controversy  was  ab- 
ruptly terminated  by  an  injunction  obtained  upon  the 
intervention  of  John  Mills  upon  his  cross  bill  as  next 
friend  to  the  children  of  Ambrose,  filed  by  leave,  to 
set  aside  the  sale  under  the  decree  of  the  County 
CJourt  to  Simpson  and  Tucker,  and  to  have  the  land 
partitioned    between    the  complainants   and    the   said    Hi- 
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ram,  upoD    the  alleged    ground    that   the  original    sale 
wag  null  and  void   for  the  reason   that  the  process  was 
not    served    upon    the    children,    that    no    debts    were 
shown  in   the   petition,   that  no   account  was  ordered  to 
ascertain    them,    and    that    no    guardian    ad    litem  was 
appointed.       Upon    the   hearing  of   the   cause   upon   the 
cross  bill    answers    and   proofs,   the   Chancellor  declared 
the  sale  to  Simpson   and  Tucker  to   be   null   and  void, 
and    directed   a  partition    as    prayed    for.       The   Chan- 
cellor decreed  also  that  the   large   payment  of  the  pur- 
chase  money   made  by   Simpson   and   Tucker  should   be 
refunded   to  them.       It    seems  to    have   been    apparent, 
and   well    understood,   that    this   indebtedness   could    not 
be   paid   except    by   a   resale   of   the   land.       The   parti- 
tion  was   had,   however,   and   it   is   charged    in   the   bill 
that    the   said    Hiram   so   controlled    the   said     partition 
as    to    get    the    benefit    of    the    improvements    referred 
to,   and   to   have   his  own   interest  laid   off  so  as  to  lie 
between   Simpson's  contiguous  tract  and   the   main,  body 
of  the   land   in   question,   and   thus   get   rid   of  Simpson 
as  a   rival    bidder  at    the    next    sale.       Under  the    de- 
cree of    the   Chancellor,   Simpson    and   Tucker   were   re- 
quired   to   account    for   the   rents   while    they   had    |)os- 
session,   and    upon    the    account    taken    the   interest  on 
their   purchase    money   was    found   to   exceed    the   rents, 
and   some   $957   lost  to   the  complainants   by  the  trans- 
action.      The    land   was    resold,    and    there    were    only 
two   bidders,   Hiram   and   Perry   Mills,  to   the   latter   of 
whom    the    land   was    bid   oflF    at   $4,550,   it   being  less 
by    $351     than    the    amount    for   which    the    land    had 

originally   sold.       It    should    be    stated    that    the    cross 
19 
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bill^  the  filing  of  which  is  charged  to  have  been  in- 
stigated by  Hiram  Mills^  does  not  aver  that  the  land 
had  been  sold  for  an  inadequate  prioe^  or  that  it  can 
be  sold  for  a  better  price^  or  that  it  will  in  any 
manner  be  to  the  advantage  of  the  children  to  resell 
the  same.  It  merely  demands  the  sale  upon  the 
technical  grounds  stated.  In  consequence  of  these  pro- 
ceedings the  complainants  not  only  lost  the  sums  al- 
ready stated^  but  they  were  taxed  with  part  of  the 
oosts  and  with  counsel  fees  amounting  to  the  sum  of 
4^278.73.  Their  little  estate  was  also  charged  with 
the  sum  of  $245,  paid  to  the  defendant,  Hiram  Mills, 
as  commissions  for  selling  the  land  under  this  decree 
of  the  County  Court,  the  very  decree  which  he  is 
shown  to  have  obtained,  and  afterward  to  have  been 
so  active  in  causing  to  be  annulled.  It  is  not  nec- 
essary to  characterize  the  motives  of  these  defendants. 
We  see  in  this  record  some  evidences  of  good  faith 
in  the  long  and  chequered  history  of  these  transactions. 
It  would  not  be  just  to  impute  to  them  a  disposition 
to  cheat  and  swindle  the  children  of  their  deceased 
brother.  We  think  it  is  clear  that,  instead  of  the 
unnatural  purpose  of  defrauding  their  brother^s  children, 
they  were  actuated  by  the  design,  in  all  they  have 
done  in  this  last  transaction,  to  foil  and  circumvent 
their  enemy  in  getting  possession  of  the  land.  A 
court  of  equity  will  demand  to  know  this  motion,  and 
whether  their  eonduct  be  referred  to  a  deliberate  pur- 
pose of  fraud,  or  to  a  mere  stratagem  to  defeat  the 
purchase  of  Simpson  and  Tucker,  or  to  any  other  con- 
ceivable  motive  than    the  best   interest  of   their   cestuis 
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que  trad,  and  an  honest  purpose  to  benefit  them,  a 
oonrt  of  equity  will  compel  them  to  expiate  this  great 
wrong.  They  insist  in  their  defense  that  the  bona 
fides  of  their  transactions  have  been  passed  upon  by 
the  Chancellor,  and  that  in  the  decree  setting  asid^^ 
the  first  sale  the  Chancellor  pronounced  in  favor  of 
their  good  fiiith,  and  that  the  same  is  now  res  judi- 
eata.  To  this  it  must  be  replied  that  the  same  Chan- 
<;ellor,  when  all  these  facts  were  brought  before  him, 
held  that  ^^John  Mills  and  Hiram  Mills  improperly 
procured  the  resale  of  the  land  in  the  pleadings  men- 
tioned whereby  great  loss  was  sustained  by  the  com- 
plainants/' and  an  account  of  said  losses  was  accordingly 
ordered. 

We  are  asked  to  reverse  this  decree  upon  the 
ground  that  the  proceedings  of  the  County  Court  un- 
der which  the  original  sale  was  had  were  so  irregular 
as  to  render  the  sale  under  them  null  and  void.  In 
looking  to  those  proceedings  we  find  that  Perry  Mills, 
the  brother  of  the  petitioner,  was  made  defendant  to 
the  petition  as  guardian  of  both  of  the  minor  heirs 
of  Ambrose  Mills,  and  that  he  came  into  court  and 
waived  the  issuance  of  process  for  his  wards,  and  an- 
swered the  petition  in  which,  according  to  the  decree, 
^'all  the  allegations  in  said  petition  are  admitted  to  be 
true,  and  agrees,  as  guardian  as  aforesaid  for  and  on 
behalf  of  said  minor  children,  that  as  it  will  be  greatly 
to  the  interest  of  said  wafrds,  the  administrator  may 
sell  the  land  as  the  court  may  direct."  But  it  seems 
from  said  decree  that  the  slaves  were  directed  to  be 
flold  to    pay  the    debts,   and    the  land    to  be  sold   be- 
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cause    it  was    to    the    manifest    interest  of    the  minors 
that    the  same    be  sold.      This   feature  of    the  case   is 
remarkable^   and    tends    to  throw  around   their  transac- 
tions   another  great    cloud  of    suspicion.      We  are  not 
prepared    to   say^   under  the    rulings  of    this    court    in 
the   construction   of  our  statutes^   that  these   proceedings 
of   the   County   Court  were    regular    and   valid.       It    ia 
not    essential    that    the  question   whether  the    said  sale 
be   valid,   void   or  voidable,  should   be   now  determined. 
The  equities  of  these    parties    do   not    turn    upon   that 
question.       Whether  that   sale   be  void   or  valid,  it  was^ 
beyond    all   controversy,   a    most    advantageous    sale    to 
these    complainants,   and    it   was    one   which    these    de- 
fendants  were   bound   to   uphold    and   not   destroy.       If 
it  was  a   void    sale,   then    the   purchasers    might    have 
complained;   but   as   they  did   not,   and  as   it    is  shown 
that  the   sale   was   more  advantageous  than   any  sale  of 
that   land  could   ever  be  again,   then   it  was  the   mani- 
fest duty   of   these  defendants    to   let    it  stand,   and    to 
abide    the   majority   of    the   children   who    might    affirm 
or  disaffirm   it.       This  court   has  said  that   "as  between 
the   purchaser   and    the   infants,    when   we   can    see    that 
the    sale  was    advantageous    to  the    latter,   and    that    a 
loss   would   result   from   setting   it    aside,   we   would   not 
do  so   for  irregularities  or  defects  which    can   be  cured 
by   decreeing    the    title    to    the    purchaser.       The   court 
will  afiFord   to  the  infants  the   proper   protection   by  se- 
curing to  them  an  advantageous  sale."      Swan  v.  Nisw- 
man,   3  Head,  390,  391.       In    that  case    the    bill   was 
filed    by  the    purchaser  to  have  the  sale  set    aside    for 
supposed  irregularities.       And  even  conceding  the  ori^- 
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nal  sale  to  be  absolately  void  in  this  case^  how  would 
a  Coart  of  Chancery  respond  to  an  application  by  the 
administrator  himself  under  the  facts  of  this  case? 
For  though  John  Mills^  the  guardian^  put  himself  for- 
ward in  this  case  as  the  champion  of  the  complain- 
ants, yet  we  cannot  doubt  under  the  proof  that  Hiram 
Mills  was  the  prime  mover  and  instigator  of  this  pro- 
ceeding. His  very  answer  to  the  cross  bill  betrays 
him,  and  shows  not  only  a  ready  accord  with  the 
purposes  of  the  bill,  but  a  connivance  at  the  institu- 
tion of  that  part  of  this  most  remarkable  litigation. 
A  court  of  equity  will  scrutinize  the  motives  of  men, 
and  especially  those  who  occupy  a  relation  of  trust  to 
infants  and  others  under  disability.  It  is  apparent  in 
this  case  that  the  defendants  were  actuated  by  no  mo- 
tive to  advance  the  interests  or  increase  the  fortunes 
of  their  complainants  in  their  superserviceable  and  un- 
necessary interference  with  this  sale.  Whether  regular 
or  irregular,  void  or  valid,  it  was  not  their  province, 
above  all  men;  to  attack  it.  They  have  brought,  by 
their  conduct,  a  great  loss  upon  these  complainants, 
and  whether  their  motives  be  founded  in  malice  or 
fraud,  there  is  such  an  absence  of  that  character  of 
fiduciary  good  faith  which  a  court  of  equity  demands, 
that  they  must  be  held  to  answer  for  it. 
Affirm   the  decree  and   remand  the  cause. 
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Shoemaker  v.  Atkin. 

1.  Pleadino.    Joinder  in  same  count  of  damages  to  freehold  and  pemonatiy. 

Under  the  Code  pleading,  in  the  same  declaration  or  same  count  of 
the  declaration,  claims  for  damages  hy  the  same  trespass  both  to  the 
freehold  and  to  personal  property,  may  be  joined. 

2.  Judges.    Duty  to  confine  themaelves  to  case  on  trial.     It  is  the  duty  of  a 

judge  trying  a  case  to  confine  his  instructions  to  the  issues  made  and 
the  proof  in  the  case.  It  is  error  to  speak  to  the  jury  of  other  litiga« 
tion  assumed  to  involve  the  same  trespass  then  on  trial  in  the  absence 
of  anything  in  regard  thereto  in  the  pleadings  or  proof 
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Appeal  in  error  from  the  Circuit  Court  of  Knox^ 
October  Term,    1870.       E.   T.   Hall,   J. 

Baxter,   for   plaintiff  in   error : 

The  declaration  in  this  case  is  for  a  trespass  on 
plaintiff's  real  estate,  and  wantonly  and  .forcibly  pull^ 
ing  down  plaintiff's  furnace,  buildings  and  machinery^ 
and  taking  and  carrying  away  said  machinery,  and 
destroying   or   conveiting  the   same   to   their  own   use. 

Defendants  plead   not   guilty. 

On  this  issue  the  parties  went  before  the  "coun- 
try." On  the  trial  plaintiff  offered  to  prove  the 
value  of  the  boilers  and  other  machinery.  To  this 
evidence  defendant  objected,  and  the  court  sustained 
the  exception,  as  the  record  says,  "for  the  reason  that 
a  recovery  had  been  had  in  an  action  at  Knoxville^ 
between   the   same   parties   for   the  machinery/'   etc. 
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This  is  an  assumption  of  a  fact  by  the  court  not 
jHresented  by  the  defendant  in  his  plea  or  shown  in 
evidence,  and  is  a  plain  error. 

Upon  the  question  of  damages  the  court  permitted 
evidence,  after  objection  by  plaintiff,  to  show  that 
plaintiff^s  mine  could  not  be  profitably  mined.  This 
was,  we  suppose,  to  satisfy  the  jury  that  defendant 
did  a  good  thing  for  the  plaintiff  in  pulling  down 
his  boilers  and  machinery,  as  he  thereby  forced  the 
plaintiff  to  abandon  an  unprofitable  enterprise— ^benefit- 
ting him  instead  of  damaging  him  I! 

This,  we  think,  is  error. 

Hicks,  for  defendant  in  error: 

1.  There  was  no  error  in  admitting  evidence  to* 
show  that  the  lead  mine  was  worthless,  for  the  plain- 
tiff were  seeking  to  recover  damages  for  the  supposed 
loss  of  profits  which  they  might  have  realized  by 
working  the  mine.  Their  witnesses  based  their  esti- 
mate of  damages  on  those  supposed   profits. 

But  if  it  was  error,  it  was  not  such  error  as  could 
injure  the  plaintifis;  for,  as  they  were  not  entitled  ta 
damages  for  the  supposed  loss,  they  could  not  be  in- 
jared  by   proof  that  there  was  in   fact  no  such   loss. 

2.  It  was  not  error  to  reject  evidence  of  damages 
for  which  a  recovery  had  already  been  had  in  a  pre* 
vious  action. 

But  if  it  was  error,  it  was  not  an  error  affecting 
the  merits  for  which  this  court  will  reverse. 

The  fact  of  the  previous  recovery  was,  on  the  trial 
in  the  Circuit  Court,  treated  by  all   parties  as  granted, 
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bat  the  admi&sion  by  all  parties  of  the  former  recov- 
ery is  not  incorporated  in  the  bill  of  exceptions. 
The  bill  of  exceptions  sets  forth  the  testimony  but 
not  the  admissions  on  the  trial;  but  perhaps  it  suffi- 
ciently appears  in  the  bill  of  exceptions  that  the  fact 
of  the  former  recovery,  when  treated  as  a  granted 
fact  by  the  court,  was  not  denied,  and  was  there- 
fore virtually  admitted  by  the  plaintiffs  and  their 
counsel. 

The  cause  in  which  that  former  recovery  was  had 
(S.  T,  Atkifiy  in  error,  v.  Smith  &  Shoemaker),  was 
finally  determined  in  this  court  at  last  term,  and  will 
be    remembered   by   some   of  your   Honors. 

It  would  certainly  be  a  highly  technical  rule,  not 
going  to  the  merits,  that  would  require  a  reversal  in 
this   case. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  this  cause  the  plaintiffs  recovered 
a  verdict  for  twenty-five  dollars  damages,  and  moved 
for  a  new  trial,  which  was  refused,  and  judgment  ren- 
dered in  their  favor  for  this  sum,  from  which  they 
have   appealed    in    error. 

The  declaration,  in  substance,  avers  that  the  plain- 
tiffs were  the  owners  and  possessed  of  a  certain  tract 
of  land  in  Monroe  county,  upon  which  they  were 
mining  for  lead  and  other  minerals,  and  while  so  pos- 
sessed the  defendant,  by  himself  and  others,  with  force 
and  arms,  entered  upon  said  premises  and  wantonly 
and  forcibly  pulled  down  plaintiff's  furnace  buildings 
and   machinery   erected    thereon,   and  took    and    carried 
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said  machinery  away^  and  destroyed  or  converted  the 
same  to  their  own  use.  The  damages  were  laid  at 
$15,000. 

To  this   the   defendant  pleaded   not  guilty. 

There  was  evidence  showing  that  the  plaintifis  were 
in  possession  under  a  lease  for  mining  purposes,  and 
had  put  up  machinery  to  be  used  in  the  businesB, 
consisting  of  engines  and  pumps,  with  the  necessary 
walls  of  brick  around  and  attached  to  them,  and  per- 
haps other  machinery.  The  defendant  caused  this  ma- 
chinery, or  part  of  it,  to  be  pulled  down  and  re- 
moved.  The  plaintiff  proposed  to  prove  the  value  of 
the  machinery  so  removed.  To  this  the  defendant's 
counsel  objected,  and  the  court  sustained  the  objection, 
"for  the  reason,^'  in  the  language  of  the  bill  of  ex- 
ceptions, "that  a  recovery  had  been  had  in  an  action 
at  Knoxville,  between  the  same  parties,  for  the  ma- 
chinery and  anything  not  permanently  attached  to  the 
freehold.^' 

In  his  charge  to  the  jury  the  Circuit  Judge  said: 
^^That  this  was  an  action  of  trespass  for  injuries  to 
the  freehold;  that  the  plaintiffs  could  not  recover  in 
this  action  for  personal  property  not  attached  to  the 
freehold,  as  a  recovery  had  been  had  for  that  in  an- 
other action  at  Knoxville;  but  they  might  recover  for 
injuries  to   the   freehold   if  the   proof  authorized   it.'' 

There  is  no  allusion  in  the  proof,  or  elsewhere  in 
the  record,  to  any  former  recovery  for  the  same  cause 
of  action,  nor  is  there  anything  to  show  that  the  faot 
was  admitted ;  and  the  ground  stated  by  the  Circuit 
Judge   for   his   action   is   not  justified   by   the   record. 
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bat  the  admission  by  all  parties  of  the  former  recov- 
ery is  not  incorporated  in  the  bill  of  exceptions* 
The  bill  of  exceptions  sets  forth  the  testimony  but 
not  the  admissions  on  the  trial;  but  perhaps  it  suffi- 
ciently appears  in  the  bill  of  exceptions  that  the  fact 
of  the  former  recovery,  when  treated  as  a  granted 
fact  by  the  court,  was  not  denied,  and  was  there- 
fore virtually  admitted  by  the  plaintiffs  and  their 
counsel. 

The  cause  in  which  that  former  recovery  was  had 
{S.  T.  Atkin,  in  errovj  v.  Smith  &  Shoemaker),  waa 
finally  determined  in  this  court  at  last  term,  and  will 
be    remembered   by   some   of  your   Honors. 

It  would  certainly  be  a  highly  technical  rule,  not 
going  to  the  merits,  that  would  require  a  reversal  in 
this   case. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

Upon  the  trial  of  this  cause  the  plaintiffs  recovered 
a  verdict  for  twenty-five  dollars  damages,  and  moved 
for  a  new  trial,  which  was  refused,  and  judgment  ren- 
dered in  their  favor  for  this  sum,  from  which  they 
have   appealed   in    error. 

The  declaration,  in  substance,  avers  that  the  plain- 
tiffs were  the  owners  and  possessed  of  a  certain  tract 
of  land  in  Monroe  county,  upon  which  they  were 
mining  for  lead  and  other  minerals,  and  while  so  pos- 
sessed the  defendant,  by  himself  and  others,  with  force 
and  arms,  entered  upon  said  premises  and  wantonly 
and  forcibly  pulled  down  plaintiff^s  furnace  buildings 
and   machinery   erected    thereon,   and  took    and    carried 


SEPTEMBER  TERM,  1872.  297 


Shoemaker  v.  Atkin. 


said  machinery  away,  and  destroyed  or  converted  the 
same  to  their  own  use.  The  damages  were  laid  at 
115,000. 

To   this   the   defendant   pleaded   not  guilty. 

There  was  evidence  showing  that  the  plaintiffs  were 
in  possession  under  a  lease  for  mining  purposes,  and 
had  put  up  machinery  to  be  used  in  the  business, 
consisting  of  engines  and  pumps,  with  the  necessary 
walls  of  brick  around  and  attached  to  them,  and  per- 
haps other  machinery.  The  defendant  caused  this  ma- 
chinery, or  part  of  it,  to  be  pulled  down  and  re- 
moved. The  plaintiff  proposed  to  prove  the  value  of 
the  machinery  so  removed.  To  this  the  defendant's 
counsel  objected,  and  the  court  sustained  the  objection, 
"for  the  reason,^'  in  the  language  of  the  bill  of  ex- 
ceptions, "that  a  recovery  had  been  had  in  an  action 
at  Knoxville,  between  the  same  parties,  for  the  ma- 
chinery and  anything  not  permanently  attached  to  the 
freehold." 

In  his  charge  to  the  jury  the  Circuit  Judge  said : 
"That  this  was  an  action  of  trespass  for  injuries  to 
the  freehold;  that  the  plaintiffs  could  not  recover  in 
this  action  for  personal  property  not  attached  to  the 
freehold,  as  a  recovery  had  been  had  for  that  in  an- 
other action  at  Knoxville;  but  they  might  recover  for 
injuries  to  the   freehold   if  the   proof  authorized   it." 

There  is  no  allusion  in  the  proof,  or  elsewhere  in 
the  record,  to  any  former  recovery  for  the  same  cause 
of  action,  nor  is  there  anything  to  show  that  the  fact 
was  admitted ;  and  the  ground  stated  by  the  Circuit 
Judge   for  his  action   is  not  justified   by  the   record. 
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Nor  do  we  regard  this  as  techDically  an  action  of 
trespass  qiuire  dan^aum  /regit  to  try  the  title  to  the 
land^  nor  does  the  plea  raise  this  issae.  It  is  per- 
haps more  properly  to  be  regarded  as  an  action,  un- 
der the  provisions  of  the  Code,  ^^upon  the  facts  of 
case/'  rather  than  as  being  strictly  either  an  action 
for  trespass  to  land  or  for  trespass  to  personal  prop- 
erty. The  averment  as  to  the  ownership  and  posses- 
sion of  the  landsy  is  stated  more  by  way  of  induce- 
ment, while  the  gist  of  the  action  is  the  destruction 
or  conversion  of  the  personal  property,  and  we  are  of 
opinion  the.  damages  for  the  value  of  the  personal 
property  may  be  recovered,  and,  at  the  same  time» 
the  damages  to  the  freehold  resulting  from  the  same 
trespass.  We  see  no  reason  why  a  plaintiff  should 
be  driven  to  two  actions — ^the  one  for  the  injury  to 
the  freehold,  the  other  for  the  value  of  the  personal 
property  destroyed  or  taken  at  the  same  time— or,  in- 
deed, that  he  should  be  required  to  have  two  counts 
in  his  declaration.  See  on  this  subject,  Sedgewick  on 
the   Measure   of  damages,   627   and   notes,   and   630. 

If  the  plaintiff's  house  and  goods  are  burned  by 
the  defendant,  there  can  be  no  sound  reasoning  why 
he  should  be  required  to  resort  to  two  actions, — the 
one  to  recover  the  value  of  the  goods,  the  other  to 
recover  the  injury  to  the  freehold  by  the  loss  of  the 
house.  And  under  our  Code,  one  count,  stating  ac- 
curately the  entire  facts  of  the  case,  would  be  suffi- 
cient. 

Upon  the  record  before  us,  there  was  no  ground 
for   the   Circuit   Judge's   holding,  as  to  a  former  recov- 
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ery.      No  sooh  fact  appears  either  in  the  pleadings  or 

proof. 

Let    the    judgment    be    reversed    and    a    new    trial 
awarded. 


Grubb  v.  Browder. 

1.  SUFRBKE  CouBT  PftACTiCE.    Appeal  hy  one.  Decree  affecting  other  parties. 

Where  an  appeal  is  taken  by  one  defendant,  but  the  decree  will  nee- 
easarilj  affect  other  defendants  who  have  not  appealed,  the  Supreme 
Court  will  treat  the  whole  case  as  before  it  as  it  was  before  the  Chan- 
cellor. 

2.  Same.    Satisfaction  of  judgment.     Where  the  court  is  asked — upon  set- 

ting aside  satisfaction  of  judgment  because  of  failure  to  recover  pos- 
■ession  in  ejectment  by  judgment  purchaser  for  want  of  notice  to  de- 
fendant in  possession  of  sale  by  sheriff — for  other  relief,  which  cannot 
be  given  as  the  case  is  presented  in  the  record,  the  court  will  confine 
itself  to  setting  aside  satisfaction  of  judgment  and  dismissing  bill 
without  prejudice. 


FROM    m'mINN. 


Appeal  from   Chancery  Court  at  Athens,  May  Term^ 
1872.      D.   M.  Key,   Ch. 

Vandyke,  Cooke  &  Vandyke,  for  complainant. 

BuBGE,   for  defendant. 

McFarland,  J.,  delivered  the   opinion  of  the  court. 

The    complainant    in    this    bill    alleges    that   he  ob* 
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tained  a  judgment  before  a  justice  of  the  peace  against 
the  defendant  Calvin  Browder,  had  execution  levied 
upon  fifty  acres  of  land  claimed  by  Browder,  and^ 
after  condemnation  in  the  Circuit  Court,  the  same  was 
sold  and  bid  off  by  Bynum  Allen  for  the  use  of  the 
complainant,  and  deed  was  made  to  him.  No  money 
was  paid  by  Allen,  for  the  reason  that  he  purchased 
for  the  complainant.  An  action  of  ejectment  was 
brought  against  Browder  upon  this  title,  but  &iled, 
owing  to  the  fact  that  the  proof  showed  that  the 
sheriff  failed  to  give  to  defendant  in  possession  the 
notice   required   by   the   statute. 

The  bill  further  shows,  that  by  a  decree  of  the 
County  Court  of  McMinn  county,  in  November,  1861, 
the  lands  of  Edmond  Browder,  deceased,  were  sold, 
and  266  acres  purchased  by  Thos.  Grisham.  Grisham 
afterwards  sold  the  fifty  acres  in  question  out  of  the 
above  tract  to  the  defendant  Calvin  Browder,  and  had 
received  payment  therefor,  but  that  no  conveyance  had 
ever  been  made  to  said  Browder,  and  he  is  not  in- 
formed  whether   any   bond   for   title   was   ever   given. 

The  bill  further  charges,  that  Grisham  had  failed 
to  pay  the  full  amount  of  purchase  money  due  from 
him  for  the  whole  tract,  purchased  under  the  decree 
of  the  County  Court,  and  for  the  balance  due  there 
was  a  lien  on  the  land :  that  a  bill  was  filed  in  the 
Chancery  Court  to  enforce  this  lien,  and  a  decree  ren* 
dered  for  the  balance  due  from  Grisham,  for  which  the 
land  was  ordered  to  be  sold;  that  after  his  purchase 
under  his  execution  from  the  justice  of  the  peace,  and 
while  he  supposed  he,  or  Allen   for  him,  had   title  to 
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the  fifty  acres,  he  and  the  other  purchasers  under 
Gijsham  agreed  to  pay  the  balance  due  from  Grisham 
on  his  purchase  pro  rata,  and  thus  discharge  the  lieu 
and  save  the  land.  Under  this  arrangement  he  paid 
$80.75,  which  was  agreed  between  him  and  the  other 
purchasers  under  Grisham  to  be  his  proportion  of  the 
balance  due. 

The  bill  prays  that  the  satisfaction  of  his  judg- 
ment rendered  by  the  justice  of  the  peace  be  set 
aside,  and  the  same  revived;  that  the  land  be  sold 
to  satisfy  the  same,  and  also  to  satisfy  the  $80.75 
paid  by  him,  due  from  Grisham,  and  which  went  to 
discharge   the   lien   upon   the   land. 

The  answer  of  Browder  insists  upon  various  grounds 
of  defense,  but,  in  substance,  admits  the  rendition  of 
the  judgment,  the  levy  and  sale,  and  the  failure  of 
the  action  of  ejectment.  Admits  that  Grisham  pur- 
chased the  whole  tract  under  a  decree  of  the  County 
Court,  and  sold  the  fifty  acres  to  him,  but  says 
no  deed,  bond  or  other  written  evidence  of  the  sale 
was  ever  executed;  that  he  has  not  paid  the  full 
amount  to  Grisham.  But  it  is  not  shown  how  much 
he  was  to  pay  for  the  same,  how  much  he  has  paid, 
or  how  much  remains  unpaid.  He  further  admits  the 
decree  in  the  Chancery  Court  against  Grisham  for  the 
unpaid  balance  due  from  him,  and  also  that  the  com- 
plainant has  paid  $80.75  on  this  decree,  but  says  that 
he  did  so  officiously,  without  his  (respondent's)  knowl- 
edge or  consent.  The  defendant  Grisham  is  stated 
in  the  bill  to  be  a  non-resident  of  the  State,  and 
judgment  pro  confesso  is  entered   against   him.       There 


302  KNOX  VILLE : 


Grubb  r.  Browder. 


are  other  matters  appearing  in  the  pleadings  not  nec- 
essary  to   notice. 

The  cause  was  tried  upon  bill  and  answers  of 
Calvin  Browder  and  the  administrator  of  Allen,  and 
judgment  pro  conftaso  against  Grisham.  The  Chan- 
cellor rendered  a  decree  for  complainant,  ordered  a 
sale  of  the  land  to  pay  complainant's  judgment,  and 
the  $80.75  paid  upon  his  decree  as  aforesaid,  provided 
this  sum  did  not  exceed  the  balance  due  from  Brow- 
der to  Grisham.  An  account  of  the  complainant's 
judgment  is  directed,  and  the  sale  of  the  land  post- 
poned until  the  coming  in  of  this  report.  From  this 
decree   Browder  appealed. 

We  are  of  opinion  that  the  complainant  is  entitled 
to  have  the  satisfaction  of  his  judgment  before  the 
justice  of  the  peace  set  aside  and  the  same  reinstated. 
To  this  relief  no  sufficient  defense  is  set  up  in  the 
answer.  Grisham  being  a  non-resident,  and  this  not 
being  an  attachment  bill,  the  effect  of  the  judgment 
pro  confesBO  against  him  was  simply  to  put  the  alle- 
gations of  the  bill  in  issue  as  by  all  answer  not  sworn 
to ;  Code,  4371-2-3.  There  being  no  proof,  there  is 
no  ground  for  any  decree  affecting  his  rights.  He, 
however,  has  not  appealed  from  this  decree,  not  hav- 
ing entered  his  appearance;  it  is,  however,  under  the 
provisions  of  the  statute,  not  final  against  him  as  yet: 
Code,  4379.  Are  the  admissions  in  the  answer  of 
Browder  sufficient  to  authorize  a  decree  against  bim 
for  the  $80.75,  and  for  a  sale  of  the  land  in  ques- 
tion to  pay  this  and  the  justice^s  judgment?  This 
relief  is  of  such  a  nature,  that  a  decree  against  Brow- 
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der  npon  these  grounds  cannot  well  standi  disconnected 
and  independent  of  a  decree  against  Grisham  to  the 
same  effect.  When  there  are  different  defendants,  and 
the  decrees  rendered  against  them  are  separate  and 
independent  in  their  nature,  then  such  decree  may  re- 
main in  force  as  to  one,  and  be  appealed  from  or 
vacated  as  to  the  others.  But  here,  the  decree  as 
to  this  $80.75  and  the  sale  of  the  land  ordered,  can- 
not well  be  operative  against  one  of  the  defendants 
without  binding  the  other  also, — it  being  an  important 
feature  of  chancery  proceedings  that  the  rights  of  the 
parties,  when  they  are  so  intimately  connected,  shall 
be   adjusted   and   settled   in   the   same   decree. 

Therefore,  upon  this  appeal,  we  are  to  determine 
the  cause  as  it  stood  before  the  Chancellor  before  any 
decree   was   rendered. 

As  we  have  said,  there  is,  as  against  Grisham,  no 
evidence  of  any  balance  due  from  him  on  his  pur- 
chase of  the  land — no  evidence  of  any  decree  for  the 
same  against  him ;  nor  is  there  any  evidence  that  the 
sum  of  $80.75  was  properly  chargeable  upon  this  fifly 
acres  of  land.  The  bill  admits  that  he  was  the 
owner  at  one  time  of  this  land,  but  there  is  no  evi- 
dence of  a  sale  from  him  to  Browder,  either  verbal 
or  otherwise,  or  that  Browder  had  paid  him  anything 
therefor.  Therefore,  clearly  there  can  be  no  decree 
affecting  his  rights;  and  as  we  can  render  no  decree 
against  him,  we  can  render  none  as  to  this  $80.76 
and  the  sale  of  the  land,  against  Browder, — for  such 
relief  cannot  be  granted  against  Browder  without  being 
rendered    also    against    Grisham.       It    is    clear    that    a 
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bill  showing  these  facts^  and  praying  for  this  relief, 
filed  against  Browder  alone,  would  be  bad.  The  tide 
to  the  land  is  considered  to  be  in  Grisham,  and  with- 
out a  decree  against  him  the  purchaser  could  get  no 
title.  This  debt  of  $80.75,  if  due  from  any  one,  is 
due  from  him,  and  the  court  could  not  decree  that 
the  defendant  Browder  should  be  liable  for  this  sum 
without  at  the  same  time  providing  that  the  payment 
of  it  by  Browder  should  operate  as  a  satisfaction  pro 
tanto  of  Browder's  indebtedness  to  Grisham.  To  do 
this,  there  should  be  a  foundation  jn  the  evidence  for 
Buch  a  decree  against  Grisham;  and,  besides,  we  do 
not  well  see  that  the  complainant  was  authorized  vol- 
untarily to  pay  Grisham's  debt,  although  be  might 
purchase  and  have  assigned  to  him  the  decree  against 
Grisham. 

The  decree  will  be  in  favor  of  complainant  to  the 
extent  of  setting  aside  the  satisfaction  of  his  judgment 
before  the  justice  and  reinstating  the  same,  and  for 
the  costs  of  the  court  below  against  Browder.  The 
remainder  of  the  decree  is  reversed,  but  without  preju- 
dice to  the  complainant's  right  to  proceed  again  as  to 
this  part  of  the  case.  Complainant  will  pay  the  costs 
of  this   court. 


\  •' 


SEPTEMBER  TERM,  1872.  305 


Webb  V.  Branner. 


Webb  v.  Brannek. 

Adminibtration.  Statute  </  two  yean  and  six  months.  The  time  in  which 
personal  representatives  may  be  sued  by  creditors,  is  two  years  and 
six  months.  The  representative  has  six  months  after  qualification 
to  look  into  the  estate,  before  he  can  be  sued.  In  legal  effect,  there- 
fore, suit  may  be  begun  two  years  and  six  months  after  qualification. 
But  if  more  than  six  months  had  elapsed  before  Ist  January,  1867,  it 
was  error  to  extend  the  time  to  two  years  and  six  months  after  1st 
January,  1867.  In  such  case  suit  could  not  be  brought  after  two 
years  from  that  date. 


FROM   KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox  county, 
Jane  Term,   1872.       E.  T.  Hall,  J. 

Webb  &  Taylor,  for  Webb. 

Cocke  &  Henderson,   for   Branner  said : 

The   question    is   made   a   purely   technical   one,   and 

aside    from    the    real     merits    of    the    case.       John   R. 

Branner   died  February  8th,  1869 — Webb  was  appointed 

administrator   de  bonis  norij  first   Monday  of  April,  1869. 

Suit  was  commenced    against   him   January   30th,    1871, 

less  than   two   years   afler   his   qualification. 

It  is   therefore   in  this  case,  upon    the   facts  and  cir- 

camstances   disclosed   in  the  evidence,  purely  an  abstract 

question,   when   the   statute    limiting    the    period   within 

which  suits   may   be   commenced    against    personal    rep- 
20 
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resentatives^  might  have  commenced  running  against 
John  R.  Branner,  since  deceased.  For  upon  the  proof, 
it  did  and  could  not  run   at  all. 

But  this  abstract  question  is  clearly  against  the 
plaintiff  in  error.  Section  2,  of  the  Act  of  May  SOth, 
1866,  passed  in  pursuance  of  section. 4  of  the  schedule 
to  the  amended  Constitution  of  1865,  provides:  ^'That 
the  statutes  of  limitation  prescribed  in  chap.  2,  art.  3, 
sec.  2784,  of  the  Code  of  Tennessee,  shall  not  be  held 
to  operate,  or  the  time  be  computed  from  the  sixth 
day  of  May,  1861,  to  the  first  day  of  January,  1867, 
and  from  and  after  the  first  day  of  January,  1867, 
statues  of  limitation  shall  commence  their  operation  ac- 
cording to   existing   laws.^^      Shankland,   page   165. 

It  was  held,  in  the  case  of  Maynard  v.  Fox,  Admr,, 
2  CoL,  that  the  correct  construction  of  this  statute  was, 
that  it'  created  a  limitation  of  two  and  half  yearg. 
The  Act  of  1865,  above  quoted,  declares  in  so  many 
words,  that  it  shall  not  be  held  to  operate,  nor  shall 
any  portion  of  the  time  be  computed  until  after  Jan- 
uary 1,  1867,  There  is  no  ambiguity  and  no  room 
for   construction. 

McFarland,  J.,  delivered  the  opinion  of  the  cosrt. 

Branner  brought  this  action  against  Webb,  admin- 
istrator de  bonis  non  of  the  estate  of  W.  A.  Branner, 
dec'd.,  upon  a  note  executed  by  said  W.  A.  Branner 
jointly  with  J.  White,  on  the  12th  July,  1864,  paya- 
ble to  H.  H.  Hubbard,  for  $1,000 — which  note  was 
afterwards    transferred     to     the    plaintiff    below,    G.  M* 
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Branner.  Among  other  things,  Webb  pleaded  the 
statute  of  two  years  in  favor  of  personal  representa- 
tives. John  B.  Branner,  the  first  administrator  of 
W.  A.  Branner's  estate,  was  qualified  as  such  on  the 
Ist  Monday  of  April,  1865.  He  died  on  the  8th  of 
February,  1869.  Webb  qualified  as  administrator  de 
bonis  non  on  the  1st  Monday  of  April,  1869.  This 
suit  was  commenced  on  the  30th  day  of  January,  1871. 
To  the  plea  of  the  statute  of  limitations,  the  plaintiff 
in  substance  replied,  that  the  time  during  which  John 
B.  Branner  was  administrator  of  said  estate  should  not 
be  counted,  because  said  John  B.  Branner  had  spe- 
cially requested  that  during  this  period  no  suit  should 
be  brought — in  order  to  enable  the  holder  and  owner 
of  the  note  to  collect  the  same  from  White,  the  prin- 
cipal-^and  thus  save  W.  A.  Branner's  estate.  There 
was  verdict  and  judgment  for  the  plaintiff,  and  Webb 
has  appealed   in   error. 

It  is  conceded  that  under  the  schedule  to  the  Con- 
stitution of  1865,  and  the  Act  of  May  3d,  1865,  the 
time  previous  to  the  1st  day  of  January,  1867,  shall 
not  be  estimated — the  operation  of  the  statute  having 
been  suspended  from  the  6th  May,  1861,  until  the  Ist 
January,  1867.  It  is  also  admitted,  that  six  months 
from  the  qualification  of  Webb,  as  administrator,  shall 
be  excluded.  Minor  v.  Webb,  1  Heis.,  395.  The  de- 
fendant, Webb,  requested  the  court  below  to  instruct 
the  jury  that  the  plaintiff  was  required  to  bring  his 
suit  within  two  years  from  the  1st  day  of  January, 
1867.  This  the  court  refused,  but  instructed  the  jury 
that  the  plaintiff  was  allowed  two  years  and  six  months 
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from  the  Ist  day  of  January,  1867,  within  which  to 
bring  his  suit.  This  proposition,  as  applied  to  the 
facts  in  this  record,  is  erroneous.  The  statute  of  lim- 
itation in  favor  of  personal  representatives  is  two  years. 
Code,  sec.  2784.  Section  2274  provides  that  personal 
representatives  shall  be  allowed  six  months  from  their 
qualification,  to  ascertain  the  condition  of  the  estate, 
and  during  this  time  are  not  liable  to  be  sued ;  and 
section  2760  provides  that  this  six  months  shall  not 
be  taken  as  part  of  the  time  limited  for  commencing 
action  against  such  personal  representatives.  These 
sections  were  construed  in  the  case  of  Maynard  v.  Fox, 
2  Col.,  44,  and  it  was  held,  that  the  practical  result 
was  to  give  to  creditors  two  years  and  six  months 
from  the  qualification  of  personal  representatives,  within 
which  to  bring  their  suits.  In  this  case,  John  R. 
Branner  having  been  qualified  on'  the  1st  Monday  of 
April,  1865 — he  was  not  liable  to  be  sued  for  six 
months  from  that  time,  and  therefore  that  time  may 
not  be  credited  as  part  of  the  two  years;  and  under 
the  Act  of  May,  1865,  in  pursuance  to  the  schedule 
to  the  amended  Constitution,  the  time  until  1st  Janu- 
ary, 1867,  was  excluded  from  the  computation ;  so  that 
the  statute  did  not  begin  to  run  in  favor  of  said  ad- 
ministration until  the  Ist  of  January,  1867 — but  the 
statute  certainly  began  to  run  from  that  date  and  pro- 
tected the  administration  upon  the  expiration  of  two 
years,  although  the  statute  did  not  begin  to  run  until 
the  1st  January,  1867.  Still  there  was  nothing  to 
prevent  the  suit  being  brought  at  any  time  after  the 
expiration  of  six  months  from  the  1st  Monday  of  April, 
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1865 — long  before  the  Ist  day  of  January^  1867. 
Therefore  the  proposition  of  the  Circuit  Judge  is  er- 
roneous. 

It  is  true^  that  if  the  replication  of  the  plaintiff 
to  the  statute  be  established^  that  is^  that  the  admin- 
istrator requested  no  suit  to  be  brought  for  a  period 
of  time,  and  that  excluding  this  period,  two  years  had 
not  elapsed — this  would  be  a  good  answer  to  the 
statute.  But  there  was  no  evidence  offered  of  a  re- 
quest for  delay  after  the  appointment  of  the  defendant, 
Webb;  and  whether,  after  excluding  the  period  of 
time  during  which  Branner,  the  first  administrator,  may 
have  requested  delay,  two  years  had  elapsed,  was  a 
question  to  be  decided  by  a  jury  upon  the  proof. 
The  eflect  of  the  charge  was,  to  give  the  plaintiff  six 
months  longer  time  within  which  to  bring  his  suit, 
than  we  think  he  was  entitled  to.  In  other  words, 
we  hold  that  the  action  was  barred  upon  the  expira- 
tion of  two  years  from  the  1st  day  of  January,  1867 — 
excluding  from  the  computation  of  this  time  the  period 
during  which  the  administrator  may  have  requested 
delay,  provided  the  request  meets  the  requirements  of 
the  law  on  the  subject,  and  excluding  also  the  period 
during  which  there  was  none  to  sue — that  is,  from  the 
death  of  the  first  administrator  until  the  expiration  of 
six  months  from  the  qualification  of  the  second — whereas 
the  Circuit  Judge  held  that  the  act  was  not  barred 
until  two  years  and  six  months  from  1st  January,  1867 — 
excluding,  as  we  infer  he  instructed  them,  the  period 
before  stated.  We  cannot,  therefore,  hold  the  error 
to  be  a   mere  abstract  error — to  do  so,  we  would  have 
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to   decide    the  fiicts  in    dispute.      The    jury   must  fiiet 
decide^   after  a  correct  charge. 

We  do  not  deem  it  necessary  or  proper  to  decide, 
whether  or  not,  if  the  charge  were  correct,  there  is 
evidence  to  support  the  verdict.  The  law  upon  this 
subject  is  well  settled.  The  charge  of  the  CSrcuit 
Judge  is  not  in  the  record,  except  as  above  set  forth. 
For  the  error  indicated,  the  judgment  is  reversed  and 
the  cause   remanded   for  a  new  trial. 


Scx)TT  V,  Simpson. 

Heai.  Estate.  Executory  Canira/A,  Doubtful  Title,  In  executed  oon- 
tracts,  where  the  purchaser  is  in  possession  of  land  under  deed,  with 
warranty  of  title,  in  the  ahsence  of  fraud  or  insolvency  of  vendor,  he 
can  have  no  relief  before  eviction.  He  must  rely  upon  the  covenants^ 
of  his  deed.  Bnt  in  executory  contracts  it  is  different.  A  purchaser 
in  such  case  is  not  bound  to  accept  a  doubtful  title,  and  in  such  case 
a  court  of  equity  will  relieve,  even  where  neither  fraud  nor  insol- 
vency of  vendor  exists. 


FBOM    IX)tJDON. 


Appeal  from  Chancery  Court  at  Loudon^  May  Term,. 
1872.      O.  P.  Temple,  Ch. 

Nelson  &  Pkosser,   for  complainants. 
Sevieb,   for  defendant. 
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McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  brought  this  bill  to  rescind  a  con- 
tract, by  which  they  purchased  from  the  defendant  a 
small  tract  of  land,  and  to  enjoin  the  collection  of  the 
purchase  money  agreed  to  be  paid,  upon  the  ground 
that  the  defendant  is  unable  to  make  the  title  he  was 
bound   to   make   under  his   contract. 

The  bond  of  the  defendant  binds  him  ''to  make 
te  the  complainants  a  good  and  sufficient  title  to  the 
lands,  with  the  usual  covenants,"  upon  the  condition 
the   purchase   money   is   paid. 

The  bill  avers  that  the  defendant  has  no  title  and 
can  make  none;  that  they  have  never  been  in  pos- 
session, but  the  land  is  and  has  been  adversely  held, 
by  a  party  claiming  a  superior  title.  Upon  the  ques- 
tion of  title,  the  answer  is  general,  simply  averring 
his  ability  to  make  the  title,  but  without  exhibiting 
any  statement  or  history  thereof,  or  exhibiting  any 
evidence  by  way  of  title  papers — proof,  however,  was 
taken   upon   the   question. 

It  is  insisted  for  the  defendant,  that  the  complain- 
ants are  entitled  to  no  relief,  because  they  have  not 
been  evicted,  and  no  fraud  is  proven.  It  is  not 
shown  clearly  that  the  complainants  have  ever  been 
in  possession  of  the  land;  but  if  it  were  shown,  it 
would  perhaps  not  alter  the  rule. 

It  is  well  settled,  that  a  purchaser  in  possession 
under  a  deed  with  covenants  of  warranty,  in  the  ab- 
sence of  fraud  or  insolvency,  and  before  an  eviction, 
can  have   no  relief  against  supposed  defects  in  the  title; 
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he  must  rely  upon  the  covenants  of  his  deed.  But 
this  doctrine  has  no  application  to  an  executory  con- 
tract, like  the  present.  Upon  this  subject  the  law  is 
equally  well  settled,  that  the  purchaser,  where  the 
vendor  is  not  in  a  condition  to  make  a  valid  legal 
title,  free  from  all  reasonable  doubt  or  embarrassment — 
and  this  without  regard  to  whether  there  be  fraud,  or 
insolvency  of  the  vendor  can  have  relief.  Ounning- 
ham  v.  Sharp,  11  Hum.,  116;  Collina  v.  SerUery  1  Head, 
251 ;     Mullina   v.   Arkin,   2   Heis.,    535. 

Without  reviewing  the  evidence,  it  will  be  suflScient 
to  say,  that  the  title  of  the  defendant  is  exceedingly 
doubtful.  It  appears  that  there  is  an  outstanding  ad- 
verse claim,  supported  by  a  regular  chain  of  convey- 
ance— and  this,  so  far  at  least  as  this  record  shows, 
is  superior  to  the  title  of  the  defendant,  unless  the 
title  of  the  latter  has  become  superior  by  virtue  of 
adverse  possession  of  those  under  whom  he  claims, 
under  the  1st  section  of  the  statute  of  limitations. 
This,  if  clearly  shown,  would  be  sufficient ;  but,  it  is 
not  clearly  shown — there  seems  to  have  been  no  actual 
enclosure  upon  the  land  until  within  a  recent  period, 
and  the  question  of  possession,  from  the  evidence,  is 
not  clear  either  way.  So  it  is  apparent  that  the  de- 
fendant's title  is  not  clear,  to  say  the  least  of  it,  and 
a  purchaser  in  a  case  like  this  is  not  bound  to  accept 
a  doubtful  title.  Complainants  are,  therefore,  entitled 
to   the   relief  prayed   for. 

The  decree  of  the  Chancellor  will  be  affirmed,  with 
costs. 
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Thompson  v.  Alexander. 

EzEHPTTON.  Oode  Seetums  2288  and  2289,  differ  in  regard  to  the  Bolvene^ 
of  the  egUUe.  In  section  2288,  property  exempt  from  execution  vests 
in  snrviving  widow  for  herself  and  children,  without  regard  to  size  or 
solvency  of  the  estate  of  the  decedent.  But  in  case  no  widow  survives, 
the  exemptions  by  2289  exist  only  for  the  benefit  of  children  under 
fifteen  years  of  age,  and  only  when  the  estate  is  insolvent.  In  the 
case  before  the  court  the  estate  appearing  solvent,  the  exemptioDB 
claimed  are  disallowed. 


RECORD   NOT  FURNISHED  REPORTER. 


Deaderick,  J.,  delivered   the   opinion  of  the  Court. 

The  only  question  presented  for  our  determination 
in  this  case  is,  whether  the  property  exempt  by  law 
in  favor  of  the  widow,  upon  the  death  of  her  husband, 
is  also  exempt  for  the  benefit  of  the  minor  children 
under  fifteen,    whose   father   dies    leaving   no   widow. 

The  Code,  section  2288,  provides  that  prof>erty  ex- 
empt by  law  from  execution,  shall,  on  the  death  of 
the  husband,  be  exempt  from  execution  in  the  hands 
of  the  widow,  and  be  vested  in  her,  without  regard 
to  the  size  or  solvency  of  the  estate,  for  herself,  and 
in  trust  for  the  benefit  of  the  children  or  widow  of 
deceased   or  of  both. 

This  section  is  explicit  in  its  directions  that  the 
exempt  property  shall  be  vested  in  the  widow  for  the 
benefit  of    herself   and    children,   and    this    without   re- 
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gard    to  the    size    or    solvency  of    the    estate    of    the 
deceased. 

The  next  section  provides  for  the  children  under 
fifteen y  when  there  is  no  widow,  in  these  words:  "And 
in  case  there  be  no  widow,  and  the  estate  be  insol- 
vent, such  property  shall  be  exempt  for  the  benefit  of 
the   minor   children   under  fifteen.^^      Sec.   2289. 

Section  2288  can  only  have  effect  where  there  ia 
a  widow  to  take  and  hold  the  property.  In  its  terms 
it  makes  no  provision  for  the  children  of  the  deceased 
father   who   dies   leaving  a   widow. 

The  next  section,  however,  does  make  provision  for 
the  children  under  fifteen,  where  there  is  no  widow. 
But  it  restricts  the  allowance  of  the  exemption  to 
children  under  fifteen,  and  to  cases  in  which  the  estate 
is  insolvent.  There  is  no  other  section  under  which 
the  exemption  in  favor  of  minors,  where  there  is  no 
widow,  can  be  maintained,  and  under  this  section  it 
exists  by  the  clear  terms  of  the  statute,  in  cases  w;here 
the  estate  is  insolvent,  and  in  no  other.  The  estate 
in   this  case  is  solvent. 

The  charge  of  his  Honor,  the  Circuit  Judge,  was 
contrary  to  the  views  we  entertain  of  the  law,  and 
the  judgment  must  be  reversed  and  the  cause  remanded 
for  a   new  trirl. 


♦ 
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Davis  v.  Bogle. 

Rbgistbation.  Probate  good — Words  vsed  equivalent  to  form  prescribed. 
In  a  certificate  of  acknowledgment  of  a  deed  for  registration,  it  i» 
Bufficient  for  the  clerk  to  say  he  is  "  acquainted ''  with  the  maker^ 
without  the  word  "  personally."  The  suhstitntion  of  the  words,  ^'ac- 
knowledged the  signature  to  be  his,  placed  there  for  the  purposes 
herein  specified,"  for  the  usual  form,  is  good. 


FROM    BLOUNT. 


Appeal  from  the  decree  of  the  Chancery  Court  at 
Maryville,   June  Term,   1870.      O.  P.  Temple,  Ch. 

Caldwell  &  Cates,  for  complainants 
The  single  question  presented  in  this  record  is,  as 
to  the  sufficiency  of  the  certificate  of  the  clerk  of  the 
Coanty  Court  of  Blount  county,  to  a  deed  of  trust 
filed  as  an  exhibit  to  the  answer  of  J.  C.  M.  Bogle» 
Fails  to  say  of  the  bargainors,  "the  within  named/^ 
or  that  he  is  '^personally  acquainted.^' 

We  think  this  is  a  stronger  case  than  Fall  &  Cunning-' 
ham  V.  John  Y.  Ropery  3  Head,  485.  The  court  in 
that  case  held  the  certificate  of  probate  insufficient,  and 
that  must   be  decisive  of  this  case. 

McGiNLEY  &  Hood,   for  defendant. 
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Deadebiok^  J.,  delivered   the  opinion  of  the  Oonrt. 

The  only  material  question  in  this  case  arises  upon 
the  safficiency  of  the  clerk's  certificate  of  acknowledge 
ment   of  the   execution   of  the   deed   of  trust. 

In  1865,  W.  L.  C.  Wohlford  executed  to  J.  C.  M. 
Bogle,  as  trustee,  a  deed  for  a  house  and  lot,  to  secure 
Norwood,  Walker  and  others  certain  debts  due  them 
irom  him.  Bogle,  Walker  and  Norwood  also  signed 
the   deed. 

The   execution   of   the   deed    was    acknowledged    the 
same   day   it  bears   date,   and   the    following    is   a  copy 
of  the  certificate  of  acknowledgment: 
*'  State   of  Tennessee,  i       Personally  appeared  before  me, 

Blount  County.  J  Clerk  of  the  County  Court,  W. 
L.  Wohlford,  W.  A.  Walker,  Charles  C.  Norwood  and 
J.  C.  M.  Bogle,  with  all  of  whom  I  am  acquainted, 
and  acknowledged  the  above  signatures  to  be  theirs, 
placed  there  for  the  purposes  herein  specified.  Witness 
my  hand  at  office,  this  28th  of  July,  1865.  Thos. 
Sanderson,   clerk." 

Complainant  obtained  a  judgment  against  Wohlford 
and  filed  his  bill,  seeking  to  have  satisfaction  thereof 
out  of  the  house  and  lot  conveyed  in  trust,  upon  the 
ground  that  the  said  trust  deed  was  improperly  ad- 
mitted to  registration  because  of  the  defective  certificate 
of  acknowledgment. 

In  the  cases  referred  to  by  complainant  to  sustain 
his  proposition,  we  find  the  words  "personally  ao- 
quainted"  altogether  omitted,  and  no  words  of  equiv- 
alent signification   substituted.       Such   omission,   for  ob- 
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vious  reasons,  was  properly   held  to  be  a  fatal  defect* 
1  Ham.,   139;    3  Head,  486;    1  Col.,  29. 

If  the  sabstance  of  the  authentication  required  by 
law  is  in  the  clerk's  certificate,  the  unintentional  omis- 
sion of  the  prescribed  words  shall  not  make  the  au- 
thentication invalid.      Code,   section    2080. 

For  an  acknowledgment  before  the  clerk,  the  sub- 
stance of  the  certificate  is,  that  the  party  executing 
the  instrument  appeared  before  the  clerk^^  and  that  he, 
the  clerk,  was  personally  acquainted  with  him,  and 
that  he  acknowledged  that  he  executed  the  instrument. 
Code,   section   2042. 

We  are  of  opinion  that  the  certificate  in  this  case 
states  substantially  all  that  is  required  to  make  it  valid. 
The  clerk  certified  that  Wohlford,  Walker,  Norwood 
and  Bogle  personally  appeared  before  him,  and  that 
he  was  acquainted  with  all  of  them.  It  is  true,  he 
does  not  say  in  words  that  he  was  "personally"  ac- 
quainted, yet  he  does  in  substance  say  that  he  is  ac- 
quainted with  them  personally,  when  he  names  them 
severally,  and  adds,  "with  all  of  whom  I  am  ac- 
quainted.'' The  certificate  then  proceeds,  "and  ac- 
knowledged the  above  signatures  to  be  theirs,  placed 
there   for  the   purposes  herein  specified." 

This  certificate  is  placed  upon  the  deed  itself — it 
refers  to  the  signatures  as  theirs,  which  is  a  substan- 
tial acknowledgment  of  the  execution  of  the  instrument, 
especially  when  taken  with  the  words,  "placed  there 
for  the  purposes  herein  specified."  The  word  "spe- 
cified" is  substituted  for  the  word  "contained,"  and 
quite  as    comprehensively   and   accurately  expresses    the 
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idea  designed  to  be  conveyed,  as  the  word  used  in  the 
statute. 

We  are  of  opinion,  therefore,  that  the  Chancellor 
erred  in  giving  the  relief  prayed  for  in  the  bill^  and 
reverse   his  decree  and   dismiss  the  bill   with  costs. 


Bounds  v.  Bounds. 

1.  Evidence.    Lout  paper,    A  defen(^ ant  having  made  affidavit  of  the  loss 

of  a  certificate  of  a  private  survey,  the  finding  a  memorandum  of  the 
survey  among  the  papers  of  the  surveyor,  who  was  dead  before  the 
suit  was  brought,  is  not  admissible  in  evidence. 

2.  Statute  op  Limitations.    A  memorandum  of  survey,    A  certificate  of  a 

survey,  by  a  private  surveyor,  made  at  the  time  of  a  parol  gift  of 
lands,  is  evidence  to  define  boundary,  under  the  second  section  of  the 
statute  of  limitation  of  1819 :    Code,  sec.  2765. 


FROM    KNOX. 


Appeal    from    Chancery   Court    at    Kttoxville,   April 
Term,   1870.      O.   P.  Temple,   Ch. 

Cocke  &  Henderson,  for  complainants. 

Thornburg  &  McFarland,   for  defendants. 

Deaderick,  J.,  delivered   the  opinion  of  the  court. 

Plaintiff  instituted    this    action   of   ejectment    in  the 
Circuit  Court  of  Knox  county,  in  January,   1870. 
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Verdict  and   Judgment  were   rendered    against   him^ 
and  he   has  appealed   in   error  to  this  court. 

The  parties  are  sons  of  Francis  Bounds,  and  both 
claim  title  under  him,  the  plaintilO;  under  a  deed  of 
3d  January,  1859.  The  defendant  claims  that  he  was 
placed  in  possession  of  a  tract  of  172  acres  (75  of 
which  is  sued  for  in  this  action)  by  his  father,  in 
March,  1844,  who  had  it  surveyed  and  the  bounda* 
ries  marked,  and  that  he  has  ever  since  claimed  the 
same  adversely  and  held  possession  thereof  up  to  the 
boundaries  designated  by  the  survey  made  by  his 
father's  directions  by  Armstrong.  This  172-acre  tract 
was  part  of  a  larger  tract,  and  at  the  same  time  two 
«ther  tracts  were  surveyed  and  marked,  one  for  the 
plaintiff  and  another  for  another  son  of  the  said 
Francis,  Sr.  No  deeds  or  obligations  for  title  were 
ever  made  to  any  of  his  sons  by  the  said  Francis, 
Sr.,  except  the  deed  of  3d  February,  1869,  for  76 
acres  of  the  172-acre  tract,  which  was  made  to  the 
plaintiff.  The  defendant,  however,  insists  that  his 
possession — which  he  claims  to  have  been  adverse  for 
more  than  thirty  years,  claiming  up  to  lines  of  sur- 
vey made  by  Armstrong,  a  surveyor — vests  him  with 
the  title,  or  at  least  bars  any  action  against  him  for 
the  recovery  of  said  land;  and  that  being  in  the  ad- 
verse possession  of  the  land  sued  for  at  the  time  of 
the  execution  of  the  deed  of  3d  January,  1859,  under 
which  plaintiff  claims  title,  the  deed  was  champertoue, 
and  the  suit  shoirld  have  been  dismissed  by  the  court. 
The  defendant  proved  that  the  surveys  for  the  three 
sons  of  Francis,  Sr.,  were   in   the  handwriting  of  Rob- 
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ert  Armstrong,  deceased,  who  was  a  surveyor.  These 
surveys  purport  to  have  been  made,  respectively — 
*' March  6,  1844,  surveyed  for  J.  W.  Bounds  171 
acres,  beginning  at  an  elm,^'  and  calling  for  course^ 
distance  and  natural  objects,  to  the  beginning;  ''March 
6,  1844,  surveyed  for  Wm.  Bounds"  (the  defendant) 
172  acres,  beginning  at  an  elm,  with  calls  of  course 
and  distance  and  for  natural  objects,  to  the  begin- 
ning; and  "March  15,  1844,  surveyed  for  F.  Bounds 
(plaintiff)  90  acres,"  with  similar  calls  to  the  begin- 
ning. Each  survey  is  accompanied  with  a  diagram 
of  the  land  surveyed.  A.  W.  Armstrong  proved  that 
these  papers  were  in  the  handwriting  of  his  father^ 
Robert  Armstrong,  who  was  a  surveyor,  and  that  the 
same  were  found  among  his  papers  after  his  death, 
which  occurred  before  the  commencement  of  this  suit. 
The  defendant  then  proposed  to  introduce  the  survey 
and  diagram  purporting  to  have  been  made  by  said 
surveyor  for  plaintiff  and  the  one  for  himself  as  evi- 
dence in  this  cause,  to  which  the  plaintiff  objected, 
on  the  ground  that  the  genuineness  of  said  papers  had 
not  been  shown,  and  because  the  same  were  objection- 
able as  hearsay.  Thereupon  defendant,  by  his  coun- 
sel, stated  that  he  "offered  said  papers  merely  as  cor- 
roborative evidence,  to  be  taken  in  connection  with 
other  evidence,  to  establish  the  fact  that  the  certificate 
of  survey  had  been  made,  which  is  alleged  to  have 
been  given  to  defendant  by  his  father  and  lost,  a 
copy  of  which  is  marked  "Exhibit  A"  to  the  defend- 
ant's aflS davit,  and  which  defined  the  boundaries  claimed 
by  defendant.       The    court  overruled    the   objection  of 
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the  plaintiff,  and  allowed  the  papers  to  be  read  and 
testimony  to  be  given  by  witness  concerning  them 
"only  for  the  purpose  stated  by  defendant's  counsel.'^ 
The  affidavit  of  defendant  states  that  his  father,  in 
March,  1844,  caused  Robert  Armstrong,  a  surveyor,  to 
run  off,  plat  and  survey  the  three  tracts  for  his  three 
SODS,  and  gave  to  each  a  plat  of  the  tract  allotted  to 
him,  with  a  description  thereof,  and  a  certificate  of 
survey  made  and  signed  by  said  Robert  Armstrong; 
that  affiant  held  under  said  plat  and  certificate,  and 
that  it  has  been  unintentionally  lost  or  mislaid  by 
affiant,  who  has  made  diligent  search  for  the  same 
bat  cannot  find  it;  that  it  is  still  his  property,  and 
that  he  has  never  released,  relinquished  or  forfeited 
any  of  his  rights  thereunder,  but  still  claims  under 
it.  The  affiant  then  proceeds  to  state  that  a  paper, 
which  is  marked  "Exhibit  A"  to  said  affidavit,  "is 
a  substantial  and  accurate  copy  of  the  said  plat,  de* 
scription  and  certificate."  This  he  states  he  knows 
from  "his  own  intimate  knowledge  of  the  contents  of 
said  lost  paper,  and  of  the  boundaries  of  the  land  in 
controversy,''  as  well  as  from  the  original  description 
of  survey  and  plat  of  all  three  of  the  tracts  made  by 
said    Robert  Armstrong. 

To  the  reading  of  this  "Exhibit  A"  to  the  affida- 
vit to  the  jury  the  plaintiff  excepted,  upon  the  ground 
that  the  contents  of  a  lost  paper  cannot  be  established 
by  an  ex  parte  affidavit.  But  the  exception  was 
overruled  and  the  affidavit  and  "Exhibit  A"  were  al- 
lowed to   be   read — the   defendant   proposing    to   account 

for    the    loss    of    the    original    paper    by   the    affidavit, 
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and  supply  and  prove  its  contents  by  the  proof  al- 
ready ofiered  and  to  be  offered  in  the  cause.  The 
court,  for  this  purpose,  allowed  the  affidavit  and  "Ex- 
hibit A"   to   be   read. 

It  is  assigned  as  error  by  plaintiff — 1,  that  the 
notes  of  survey  by  Robert  Armstrong,  found  amongst 
his  papers,  were  improperly  allowed  to  go  to  the 
jury;  and  2,  that  "Exhibit  A''  to  the  affidavit  of 
defendant,  being  the  survey  plat  and  certificate  of  said 
survey,  as  stated  in  the  affidavit,  were  likewise  im- 
properly  allowed   to   go   to   the  jury. 

Two  specific  objections  to  the  competency  of  the 
notes  of  survey  found  with  Robert  Armstrong's  papers, 
were  taken  in  the  court  below,  and  are  insisted  on 
here:  1.  That  their  genuineness  had  not  been  estab- 
lished.      2.   The   papers   themselves   were   mere   hearsay. 

As  to  the  handwriting  of  Robert  Armstrong,  there 
was  certainly  sufficient  evidence  to  be  submitted  to 
the  jury,  and  there  being  none  to  the  contrary,  as  to 
the  fact  that  the  notes  of  survey  were  in  his  hand- 
writing, we  think  it  sufficiently  established;  but  whether 
they  were  made  under  the  circumstances  and  for  the 
purposes  insisted  on  by  defendant,  or  were  admissible 
as  evidence  at  all,  is  another  question.  Plaintiff  in- 
sists that  these  "notes  of  Armstrong,"  as  being  hear- 
say evidence  of  the  fact  proposed  to  be  proved  by 
them,  are  inadmissible.  The  purpose  for  which  they 
were  offered,  was  that  they  might  be  considered  by 
the  jury  "as  corroborative  and  circumstantial  evidence 
to  establish  the  fact  that  the  certificate  of  survey  had 
been    made"    which    is  alleged    to    have    been    given  to 
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defendant  by  his  father  and  lost,  of  which  '^Exhibit 
A"  is  a  copy.  It  is  proposed  to  prove  by  these 
notes  that  ^^  Exhibit  A'^  had  been  made.  Those  de- 
scribing the  land  claimed  by  defendant,  are  not  signed 
by  Armstrong, — are  simply  a  written  statement,  not 
under  oath,  in  the  handwriting  of  Armstrong,  begin- 
ning with  the  words,  "March  6,  1844,  surveyed  for 
Wm.  Bounds,^'  then  giving  a  description  of  the  land. 
These  notes  make  no  reference  to  the  lost  paper,  and 
there  is  nothing  in  them  which  shows  the  contents  or 
existence  of  the  lost  paper  sought  to  be  set  up  by 
them.  They  are  liable  to  the  further  objection,  that 
they  are,  at  most,  but  hearsay  evidence  of  a  fact  sus- 
ceptible of  being  proved  by  witnesses.  We  are  of 
opinion,  therefore,  that  they  were  improperly  admitted 
to  the   jury   as  evidence. 

The  affidavit  of  defendant  states  with  sufficient  dis- 
tinctness the  existence  of  a  lost  paper — its  loss  and 
his  diligent  and  unsuccessful  search  for  it.  This  was 
safficient  to  authorize  the  introduction  of  proof  of  its 
contents,  but  it  was  not  proper  upon  the  affidavit, 
only,  to  allow  what  was  represented  therein,  as  a 
copy,  to  go  to  the  jury.  The  defendant  should  have 
been  examined  as  a  witness  before  the  jury,  subject 
to  the  right  of  cross  examination  by  the  adverse 
party,  to  have  made  his  statements  evidence.  If  the 
land  sued  for  was  in  fact  surveyed,  and  metes  and 
bounds  distinctly  defined  by  a  certificate  of  the  sur- 
veyor, for  the  defendant,  and  this  was  delivered  to 
him  by  his  father,  intending  the  land  as  a  gift,  and 
the  certificate  of  survey  as    a  •  muniment    of   title    and 
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evidence  of  the  boundaries,  and  defendant  took  posses- 
sion claiming  as  owner,  or  thenceforth  claimed  the 
laud  under  said  certificate  of  survey  to  and  with  the 
boundaries  thereof,  with  the  knowledge  of  his  &ther, 
such  holding  would  be  adverse  to  the  extent  of  3uch 
boundaries. 

It  has  been  repeatedly  held  by  this  court,  that  a 
mere  naked  possession,  or  the  holding  as  a  trespasser 
without  excuse,  and  without  title,  legal  or  equitable, 
valid  or  invalid,  or  by  some  kind  of  writing  by 
which  to  determine  the  extent  of  the  possession,  must 
be  restricted  to  the  enclosures  actually  made:  6 
Sneed,    307. 

But  an  unregistered  deed,  title  bond  or  entry, 
though  there  has  been  no  survey,  furnished  evidence 
of  the  extent  of  the  possession;  and  a  certificate,  pur- 
porting to  have  been  issued  by  the  County  Court  of 
Cumberland  county,  Kentucky,  where  it  was  supposed 
the  land  lay,  was,  in  connection  with  parol  evidence, 
admissible  as  defining  the  extent  of  the  defendant's 
possession,  though  inadmissible  as  evidence  of  title:  9 
Hum.,  339. 

For.  the  errors  hereinbefore  indicated,  the  judgment 
will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 
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Hays  v.  Bright. 

Hdsbakd  akd  Wife.  Marital  rights  remain,  except  as  exduded,  A  mar- 
ria|i;e  contract  was  made  before  marriagei  retaining  to  the  future  wife 
the  control  of  her  property  and  the  right  to  sell  and  dispose  of  the 
same  through  her  trustee.  Wife  died,  having  made  a  will  disposing 
of  certain  property  of  here.  The  will  was  duly  proved,  but  the  ex- 
ecutor declining  to  act,  an  administrator  upon  the  wife's  estate  was 
appointed,  who  was  permitted  by  the  husband  to  take  possession  of 
the  personal  property  of  the  wife.  Husband  also  acquiesced  when 
one  of  the  legatees  took  possession  of  certain  property  given  as  a  be- 
quest by  the  will.  Upon  bill  filed  by  the  husband  claiming  the  whole 
personal  estate  of  his  wife,  held,  that  as  the  marital  right,  in  case  of 
survivorehip,  was  not  excluded  by  the  marriage  contract,  the  hus- 
band, after  administration,  was  entitled  to  the  whole  personal  estate 
of  his  wife ;  that  his  acquiescence,  in  ignorance  of  his  rights,  in  the 
claims  and  acts  of  the  legatees,  did  not  estop  him  from  asserting  his 
rights.  The  appointment  of  the  administrator,  the  husband  not  ob- 
jecting, was  right  and  proper.  Decree  in  favor  of  husband  for  entire 
surplus  of  wife's  estate  after  payment  of  her  subsisting  debts  and  pay- 
ment of  costs  of  administration. 


FROM    GREENE. 


Appeal  from  decree  of  Chancery  Court  at  Qreene- 
ville,  February   Term,   1872.      H.   C.   Smith,   Ch. 

Arnold^   for  complainant. 

Ingersoll,   for  defendant,   said: 

1.  To  enable  a  court  of  equity  to  entertain  a  bill 
for  discovery  where  there  is  no  other  ground  for  equi- 
table relief,  the  bill  must  allege  that  complainant  is 
not    able   to   prove    the    fact    sought    to    be  discovered 
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otherwise   than  by  defendant's  admissions.      LindaUy  v. 
James,   3   Col.,   477. 

2.  The  County  Court  is  vested  with  exclusive 
original  jurisdiction  of  the  probate  of  wills,  from 
which  appeal  lies  only  to  the  Circuit  Coiirt  for  proof 
in  solemn  form.  Code,  2169;  Acts  1794,  ch.  1,  sec. 
47;     Car.   &  Nich.,   708. 

3.  There  is  no  statute  in  Tennessee  requiring  wills 
disposing  of  personally  to  be  signed  by  the  testator^ 
or  in  his  handwriting.  The  will  in  this  case  is  suf- 
ficient for  its  purpose.  New  Code,  2162,  and  author- 
ities cited. 

4.  Even  if  the  Chancery  Court  could  make  up  an 
issue  of  devisavit  vel  non,  this  is  no  case  for  it,  as 
the   devisees   are   not  all   made   parties. 

5.  The  marriage  contract  clearly  gives  to  Annie 
not  only  the  right  to  sell  during  life,  but  to  '^dispose 
of  her  property  by  will.  The  purpose  is  expressed, 
to  be  to  secure  it  to  her  ''against  any  danger  which 
might  result  from  the  matrimonial  connection.'^  Thia 
is  very  different  from  the  language  employed  in. 
Brown^B  AdmW  v.  Brovm's  Adm'r,  6  Hum.,  p.  127. 
There  the  intention  was  only  to  give  her  the  control 
during  life.  Here  the  binding  of  the  "heirs,  execu- 
tors and  assigns''  shows  the  purpose  of  entire  relin- 
quishment of  the  marital  right  by  the  husband^  and 
in  this  respect  agrees  more  nearly  with  the  case  of 
Hamrioo   v.   Laird,   10   Yer.   222. 

6.  Even  if  complainant  could  have  any  right  in 
the  premises,  he  is  estopped  from  setting  up  claim  ta 
his   wife's   property   by  delivering    up  the   same    to  re— 
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spondent  as  her  administrator,  to  be  by  him  used  and 
appropriated  to  the  payment  of  debts,  etc.,  in  the 
process  of  administration. 

The  conclusion  is,  that  complainant's  bill  must  be 
dismissed  on  any  of  the  three  grounds  above  set  out^ 
viz.,   want   of  jurisdiction,   want  of   title,   and    estoppel. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court.. 

In     1830,     Joseph    Hiays    intermarried    with    Annie 
Clark,   after  they  had  entered   into   a  marriage   contract 
by   which    she    was    authorized,    through    her    father  as 
trustee,  to  retain  control   and  dominion  over   her  prop* 
erty.       They   lived   together    until    her   death,   in    1854.. 
Before   her    death    she    executed    a  will,   by   which   she 
disposed   of  various  sums  of  money  in  special   bequests, 
and   gave    to    her  daughter,    Sarah    McCurry,   a   certain 
chest   with   its  contents.       David    Bright  was  a  witness 
to    the   will,   and    one  of   her    executors.       Before    the 
will  was  admitted  to   probate,   David   Bright  renounced 
as    executor,   and    was  appointed    and    qualified    as  ad- 
ministrator of  Annie  Hays.      Afterward   the  will,  aft^er 
a  contest,   was    admitted    to    probate,   but    no    executor 
or  administrator  with   the   will    annexed   was    appointed 
or    qualified.       Bright    proceeded,    as    administrator,    to 
make  out  an   inventory   and  to  sell  personal    property. 
Joseph    Hays    surrendered    to    him    certain    articles    of 
property,   money,   choses    in    action,   etc.,  amounting    to 
about    $200;    and    Sarah    McCurry,    with    the    knowl- 
edge   of    Joseph     Hays,     took     from    the    chest    $118, 
which   she    claimed    as    a  bequest    under    her    mother's 
will. 
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This  bill  was  filed  by  Joseph  Hays^  alleging  that 
by  the  terms  of  the  marriage  contract  the  property 
not  disposed  of  by  his  wife  during  her  life  belonged 
to  him  by  virtue  of  his  right  as  surviving  husband ; 
that  the  property  which  was  taken  possession  of  by 
David  Bright  as  administrator,  and  by  Sarah  McCurry 
as  legatee  under  the  will,  belonged  of  right  to  him; 
praying  for  discovery  and  for  an  account,  and  that 
the  will  be  set  aside,  etc.  David  Bright  and  Sarah 
McCurry,  and  Sarah  McCurry  and  her  husband,  were 
made  defendants.  Joseph  Hays  and  David  Bright 
have  both  died,  and  the  cause  has  proceeded*  by  re- 
vivor  in    the   names   of  their   respective    representatives. 

Defendants  demurred  on  several  grounds,  which 
were  overruled,  and  then  they  answered,  denying  the 
right  of  Joseph  Hays  to  the  property,  insisting  that 
Annie  Hays  had  the  right,  under  the  marriage  con- 
tract, to  dispose  of  the  property  by  will,  and  relying 
upon  the  probate  of  the  will  as  conclusive  as  to  its 
validity.  Bright  admitted  that  he  took  possession  of 
the  property  as  administrator,  and  has  held  and  ad- 
ministered it  as  such, — no  one  having  been  qualified 
as   executor   of  the   will. 

The  cause  was  referred  for  proof  and  report  as  to 
the  value  of  the  property,  etc.,  and  upon  its  coming 
on  the  Chancellor  decreed  in  favor  of  complainant, 
and  gave  judgment  against  defendants  for  the  value  of 
the  property  respectively  received  by  them.  Bright's 
administrator    has   appealed. 

The  controlling  question  in  the  case  is,  whether, 
by  the   terms  of  the    marriage  contract,  upon   the  death 
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of  Annie  Hays,  her  husband,  by  virtue  of  his  marital 
right,  was  entitled  to  the  property  secured  to  her  by 
that  contract? 

It  is  settled  that  by  marriage  the  absolute  prop- 
erty of  the  wife's  chattels  vests  in  the  husband,  and 
if  there  be  a  marriage  contract,  whereby  this  right  is 
abridged,  it  is  taken  away  only  to  the  extent  stipu- 
lated in  the  settlement.  When  the  settlement  makes 
DO  disposition  of  the  property  in  the  event  of  the 
wife's  death,  and  provides  only  for  her  dominion  over 
it  during  coverture,  the  right  of  her  husband  as  sur- 
vivor is '  a  fixed  and  stable  right,  over  which  the 
court  has  no  control,  and  of  which  he  cannot  be  di- 
vested :  Stewart  v.  Stewart,  Y.  &  C,  246 ;  Brown  v. 
Brown,  6  Hum.,  129.  The  language  of  the  marriage 
contract  is  as  follows:  ^'The  said  Annie,  being  de- 
sirous to  secure  to  herself  the  enjoyment  of  the  same 
(the  property  named)  against  any  danger  which  might 
result  from  or  by  said  matrimonial  connection,  to  se- 
cure the  property  in  her  possession,  as  well  as  that 
she  may  hereafter  get  by  devise  or  by  inheritance,  it 
is  therefore  consented  and  agreed,  that  the  said  Joseph 
Hays,  for  himself,  his  heirs,  executors  and  administra- 
tors, doth  consent  and  agree  to  and  with  the  said 
Abraham  Williams,  his  heir  and  assign,  that  after  the 
marriage  shall  be  held  and  solemnized,  the  said  Annie 
shall  have  the  use  and  control  and  management  of 
all  the  property  now  in  the  possession  of  or  belong- 
ing to  said  Annie.  *  *  And  that  if  the  said  Annie 
shall  see  proper  to  sell  or  dispose  of  said  property 
now  belonging    to    her,   or   which    may   hereafter    come 
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to  her  as  aforesaid,  then  in  that  case  it  is  hereby 
covenanted  and  agreed,  that  the  said  Abraham  Wil- 
liams shall  be  authorized,  hj  and  with  the  consent  of 
the  said  Annie,  to  sell  said  before  described  property 
as  her  trustee;  the  proceeds  of  said  sale  to  be  ap- 
plied to  said  Annie's  use  and  benefit,  or  as  she  shall 
direct,"   etc. 

The  only  construction  which  the  language  of  this 
instrument  will  bear,  is,  that  Annie  desired  to  with- 
draw her  property  effectually  from  the  legal  operation 
of  the  contemplated  marriage — to  reserve  the  control 
of  the  same  for  her  own  use  and  benefit,  and,  through 
her  trustee,  to  dispose  of  the  same  by  sale  whenever 
she  might  choose  to  do  so.  But  there  is  nothing 
which  looks  to  the  disposition  of  the  property  after 
her  death.  The  controlling  object  was  to  secure  the 
UHe  and  benefit  of  it  while  she  lived,  and  to  the  se* 
curing  of  this  simple  object  her  whole  language  Ls 
directed.  It  is  clear,  therefore,  that  upon  her  death 
the  marital  right  of  her  surviving  husband  attached 
to   the   property. 

It  follows  that  it  was  the  right  of  Joseph  Hays 
as  husband,  upon  the  death  of  his  wife,  to  administer 
upon  her  estate,  and  after  payment  of  her  debts  and 
costs  of  administration,  to  retain  the  property  as  his 
own.  Instead  of  doing  this,  he  acquiesced  in  the  ad- 
ministration by  David  Bright,  and  surrendered  to  him, 
as  administrator,  the  property  returned  by  him  in  his 
inventory.  He  also  acquiesced  in  the  receipt  by  Sa- 
rah McCurry  of  the  money  found  in  the  chest, — no 
doubt  acting  inconsiderately  and  unadvisedly,  under  the 
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impression  that  the  property  belonged  to  the  distribu- 
tees or  legatees  of  his  wife^  and  that  under  the  mar- 
riage contract  his  right  to  the  property  was  entirely 
cut  off.  If  this  were  so,  he  would  not  be  thereby 
precluded  from  asserting  his  rights  when  apprised  of 
the  mistake  under  which  he  had  acted.  Admissions 
and  declarations  made  in  pais  are  often  entitled  to 
little  or  no  consideration,  because  made  inconsiderately 
or  in  ignorance  of  the  facts,  or  not  correctly  under- 
stood or  reported:  5  Sneed,  43.  Such,  we  think^ 
were  the  circumstances  under  which  Joseph  Hays 
seemed  to  recognize  the  claims  of  defendants  to  his 
wife's  property.  The  question  as  to  the  validity  of 
Annie  Hays'  will  does  not  arise  in  the  case,  nor 
could  it  be  considered  by  this  court  if  it  did  arise. 
The  appointment  of  David  Bright  as  administrator  of 
Annie  Hays  was  legal  and  valid.  No  one  but  Joseph 
Hays,  as  husband,  could  object  to  the  appointment. 
If  he  chose  to  acquiesce  in  it  as  legal  and  to  give 
up  property  to  be  administered,  Bright  received  as 
trustee,  and  was  bound  to  account  for  it  to  the  party 
entitled  as  distributee.  Joseph  Hays,  by  virtue  of 
his  marital  right,  was  the  distributee  entitled  to  the 
funds  after  the  debts  and  costs  of  administration  should 
be  satisfied.  He  had  a  right,  therefore,  to  enforce 
his  rights  as  distributee  by  resorting  to  a  court  of 
chancery.  This  was  the  appropriate  tribunal  for  re- 
lief. The  Chancellor  gave  the  relief,  and  we  affirm 
his  decree  with  costs. 


i 
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Hodges  v.  Copley. 

Equity  of  Redemption.  Cash  Payment.  In  a  decree  cutting  off  eqaitj 
of  redemption,  a  cash  payment  for  costi)  and  counsel  fees  can  be  re- 
quired against  consent  of  defendant,  only  upon  evidence  showing  the 
ca^h  payment  will  not  materially  interfere  with  the  sale  of  the  prop- 
erty or  prevent  its  bringing  its  full  value.  It  is  not  a  question  left  to 
the  discretion  of  the  Chancellor.  It  should  be  asked  in  the  bill  and 
shown  by  proof,  and  the  defendant  may  oppose  the  order  requiring  a 
tsash  payment. 

Case  cited :    McBee  v.  McBee,  1  Heis.,  558. 


FROM   BLOUNT. 


Writ  of  error  and  supersedeas.  Chancery  Court  at 
Maryville,  July,  1871.  M.  L.  Hall,  J.,  by  inter- 
change with   O.  P.  Temple,  Ch. 

Cates,   for  Hodges. 

Washburne  &  HouK,  for  defendant,  said : 
Only  one  question  arises  upon  this  record,  for  the 
consideration  of  the  court.  This  bill  was  filed  by 
Hodges  against  the  defendants,  alleging,  among  other 
things,  the  recovery  of  a  judgment  against  Copley,  the 
issuance  of  an  execution  thereon,  the  return  *^nulla 
bona/'  the  execution  by  Copley  of  a  fraudulent  deed 
in  trust  to  W.  D.  McGinly,  and  praying  that  said  deed 
be  declared  void  and  the  lands  embraced  therein  sub- 
jected  to   sale    for   the   satisfaction    of  the  judgment. 
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The  defendants  failing  to  answer,  judgment  pra 
Wf^e890  was  taken  against  them  and  a  decree  rendered 
declaring  the  trust  deed  fraudulent  and  void,  and  or- 
dering the  land  sold  for  the  satisfaction  of  complain- 
ant's debt,   and  then   follows: 

''Upon  special  application  of  complainant,  the  said 
tract  of  land  shall  be  sold  upon  a  credit  of  six  and 
twelve  months,  (except  10  per  centum,  which  shall  be 
paid  in  hand),  and  in  bar  of  the  equity  of  redemption.'^ 
The  land  was  sold  and  the  sale  confirmed,  and  the 
question  now  presented  to  the  court  is,  can  this  sale 
be  allowed  to  stand?  It  is  no  answer  to  say  that 
the  land  sold  for  a  small  sum,  and  that  the  10  per 
eentam  required  in  cash  amounted  to  but  little — still 
the  principle  is  the  same,  and  if  the  Chancellor  may 
require  10  per  cent,  in  cash  in  one  case,  and  still  bar 
the  equity  of  redemption,  he  may  in  all;  for  the  Chan- 
oellor  cannot  foresee  what  the  lands  ordered  to  be 
sold   will   bring. 

By  Code,  section  4489,  the  court  may  order  a  sale 
upon  a  credit  of  not  less  than  six  months  nor  more 
than  two  years,  and  may  bar  the  right  of  redemption* 
So  section  2124.  In  Burrow  v.  Henaon,  2  Sneed,  658^ 
the  court  say,  that  ^'to  destroy  the  right  of  redemp- 
tion, the  sale  must  be  brought  strictly  within  the  pro- 
visions of  the  statute.'^  And  in  McBee  v.  McBeej  1 
Heis.,  558,  this  court  declares  that  the  statute  must 
be  strictly  pursued,  and  that  to  require  any  material 
portion  of  the  purchase  money  to  be  paid  in  cash,  is 
error. 

I  respectfully  insist  that   10  per  cent,   of   the  pur* 
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chase  money,  in  any  case,  is  a  material  portion  of  it. 
And  in  this  case,  no  consent  of  counsel  can  be  infer- 
red,  as   the   bill   was  taken    for  confessed. 

The  case  of  Pryor  v.  ConnoTy  MS.  opinion^  was  an 
appeal  by  Mabry,  the  purchaser  of  the  land  from  a 
judgment  upon  the  notes  for  purchase  money,  and  not 
a   question   made   by   the   owners   of  the   land. 

I  respectfully  insist  that  this  decree  should  be  re- 
versed. 

TiJRNEY,   J.,   delivered   the   opinion   of  the   court. 

By  section  2124,  sub-sec.  2,  of  the  Code,  it  is  pro- 
vided :  "  Estate  sold  for  debt  shall  be  redeemable  when 
it  is  sold  under  any  decree,  judgment  or  order  of 
a  court  of  chancery,  whether  founded  upon  a  foreclo- 
sure of  a  mortgage  or  deed  of  trust,  or  otherwise; 
unless  upon  application  of  a  complainant,  the  court 
order  that  the  property  be  sold  on  a  credit  of  not 
less  than  six  months  nor  more  than  two  years,  and 
that  upon  confirmation  thereof  by  the  court,  no  right 
of  redemption  or  re-purchase  shall  exist  in  the  debtor 
or  his  creditor,  but  that  the  title  of  the  purchaser 
shall   be   absolute." 

The  statute  intends  to  benefit  both  debtor  and 
creditor — the  first,  by  exposing  to  sale  his  property 
under  such  circumstances  as  promise  an  approximation 
to  its  value,  by  giving  time  for  payment  to  the  pur- 
chaser; and  the  creditor,  by  an  assurance  that  an 
absolute  sale  will  more  nearly  pay  his  debt.  That 
buyers  will   give   more  for  an   absolute    than  a  oontin- 
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geDt  estate,  was  a  motive  to  the  passage  of  the  Act — 
the  provisions  for  credit  is  a  main  element  of  of  the 
law.  Which  element  in  its  decree  the  court  is  not 
aathorized   to   sell,   barring  the   right   of  redemption. 

In  McBee  v.  McBeCy  1  Heis.,  'SSS,  it  was  argued, 
that  in  an  unreported  case,  this  court  held  that  the 
requirement  of  $100,  or  cash  to  pay  costs,  was  not 
sach  a  sum  as  would  open  the  right  of  redemption.'' 
In  response,  Ch.  J.  Nicholson  says :  ''  Without  having 
seen  the  case,  we  presume  there  was  enough  in  the 
record  to  satisfy  the  court  that  the  sale  was  substan- 
lially  in  compliance  with  the  law,  and  that  the  debtor 
had  no  reasonable  cause  of  complaint.  We  are  not 
prepared  to  hold  that  when  botd  parties  have  been 
represented  in  the  court  below,  and  when  it  may  be 
fairly  inferred,  either  that  the  decree  was  consented  to 
by  the  debtor^s  counsel,  or  that  the  amount  of  cash 
did  not  probably  diminish  the  aggregate  amount  of 
the  bidding,  such  sale  is  not  substantially  in  conformity 
to  the  requisitions  of  the  law,  when  the  Chancellor 
can  see,  either  from  his  knowledge  of  the  facts  con- 
tained in  the  record,  or  by  the  admission  of  counsel 
representing  the  owner  of  the  land  to  be  sold,  that 
the  requiring  of  an  amount  in  cash  sufficient  to  cover 
costs  and  counsel  fees,  will  not  interfere  with  the  ob- 
taining of  a  full  and  fair  price  for  the  land,  we  should 
consider  it  sticking  in  the  bark  to  hold  such  sale  was 
not  in   substance,   a  sale   on   credit.^' 

This  interpretation  of  the  statute  confers  no  discre- 
tion  upon  the  Chancellor,  but  leaves  him  where  the 
letter    and    intention    of     the    enactment    placed    him. 
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Of  course^  if  the  ovmer  of  the  realty  agrees  to  the  sale* 
then  no  statute  or  rule  of  law  controls — the  agreement 
of  the  parties  makes  the  law  of  that  particular  sale. 
If  the  proof  shows  that  the  requirement  of  a  cash 
payment  will  not  iifterfere  with  the  obtaining  of  a  full 
and  fair  price,  the  statute  is  complied  with,  but  this 
fact  must  distinctly  appear  from  the  proof;  and  if,  at 
the  time  of  decree  for  sale,  no  such  proof  is  of  record, 
then  the  statute  must  be  pursued  in  terms,  or  else  a 
reference  must  be  had  to  the  master,  or  the  cause  re- 
manded to  the  rules  to  ascertain  how  the  fact  is. 
Upon  the  asking  for  such  sale,  the  defendant  has  the 
right   to   be   heard   in   opposition. 

The  issue  presented  by  the  exercise  of  such  right 
can  be  settled  only  by  proof.  If  the  question  be  left 
alone  to  the  discretion  of  the  Chancellor,  it  ceases  to 
be  rule  of  law,  and  depends  upon  the  temperament, 
the  charitableness  or  uncharitableness  of  the  Chancellor. 
As  was  said  at  a  time  when  it  was  argued  that  the 
Chancellor's  conscience  was  his  standard  of  law  and 
right,  we  might  as  well  determine  rights  by  the  length 
of  his  foot — the  consciences  and  discretions  of  men  not 
anfrequently  differing  as  much  as  the  sizes  and  lengths 
of  their  feet.  The  Chancellor's  discretion  must  be  a 
legal   one,  justified   in   the   facts. 

For  complainants  desiring  to  sell  land  cutting  off 
the  equity  of  redemption,  and  asking  a  cash  payment, 
it  is  the  better  practice,  if  not  the  only  proper  one, 
to  present  the  application  in  the  original  bill — the  cash 
payments  in  no  case  to  exceed  the  items  named  in 
the   case   of  McBee  v.  McBee. 
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The  rule  indicated  in  this  opinion  was  not  observed 
here;  therefore,  so  much  of  the  decree  as  cuts  off  the 
right  of  redemption  is  reversed,  and  a  decree  will  be 
pronounced  here,  allowing  the  right  from  the  day  of 
confirmation   of  sale   by   the   master. 


Shannon  v.  Erwin. 

Chancery  Jurisdiction.  Belief  not  prayed  for.  Cloud  upon  Title.  Judg- 
ment before  Jostice  of  the  Peace,  execution,  levy  upon  real  estate, 
condemnation,  Bstle,  purchase  by  creditor,  and  sheriff's  deed.  The 
sale  waa  void  for  want  of  notice  to  debtor  in  possession.  Bill  filed  to 
remove  cloud  from  the  foredescribed  title.  Cloud  alleged  to  consist 
in  a  similar  judgment,  levy,  condemnation,  sale  and  purchase,  under 
another  judgment  before  a  Justice  of  the  Peace,  but  void  because 
levy  waa  made  after  thirty  days  from  the  rendition  of  the  judgment 
by  the  Justice.  Held:  Although  the  relief  of  setting  aside  satisfac- 
tion of  first  judgment  and  re-subjecting  the  land  to  the  payment 
thereof  was  not  prayed  for  in  the  bill,  yet  as  the  facts  are  shc^n  in 
the  answer  upon  which  this  measure  of  relief  is  proper  and  right,  the 
court  will  so  decree.  All  the  proceedings  under  the  first  judgment 
were  valid,  except  the  sale.  In  the  other  judgment,  the  levy  being 
void,  the  whole  subsequent  proceedings  were  a  nullity. 


PBOM   WASHINGTON. 


Appeal   from   the   decree   of   the   Chancery   Court   at 

Jonesboro,   May   Term,  1871.      H.  C.  Smith,  Ch. 
22 
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Ingersoll  &  Earnest,   for  Shannon. 
KiRKPATBiCK,  Reeve  &  Reeve,  for  defendant. 
Freeman,  J.,   delivered   the  opinion   of  the   Court. 

The   bill   is  filed   to   remove   a  cloud   from   the   title 
of    complainant,   and   alleges   that   complainant    obtained 
a  judgment   before   a  justice   of  the   peace   27th  of  No- 
vember,   1857,   for   $461.50,   against   William   S.    Erwin, 
Lewis  B,  Baley,   and   Jesse  B.  Erwin,  which  was  stayed 
by   one   Parker;    that   on    5th   day  of  November,    1858, 
execution    issued   on   said  judgment,   and   was   levied   on 
7th   of    November,    1858,   on   the    land   of    Bailey,   and 
also   on   a   tract   of  defendant,   Jesse   B.  Erwin,  contain- 
ing   two"   hundred    acres;     that    the    papers   were   only 
returned    into    the    Circuit   Court,   and   at   June   Term, 
1859,  said  land  was  condemned  and  ordered   to  be  sold; 
that   the    land   was,   under    this    order,   offered    by   the 
sheriff  for   sale,  but   not  sold  for  want  of  bidders;    that 
at   October   Term,   a   venditioni    exponas  was   issued    and 
the   land  sold,  and   bought   by  complainant,  through  her 
agent,    Brown,   in     February,    1860.       The    war    coming 
on,   no   deed    was   made    to    complainant,    until    August, 
1869,    when    the    successor   of    the    former    sheriff,    who 
died,  executed  a  deed,  which  is   exhibited    with   the  bill. 
This   is  the  title  of  complainant. 

The  cloud  sought  to  be  removed  is  found  in  a 
title  supposed  to  have  been  obtained  in  the  form  of  a 
sheriff's  deed  under  a  levy  of  an  execution  in  favor 
of  one   John    C.  Grant,    levied   on  the  first  day  of  Jan- 
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uary,  1859 — said  execution  founded  on  a  judgment  by 
a  justice  of  the  peace^  and  issued  29th.  of  November^ 
1858.  One  May  seems  to  have  purchased  the  land 
under  this  levy,  and  order  of  sale  based  thereon. 
Various  creditors  advanced  their  debts  on  this  land, 
until  defendant,  Edwards,  claiming  to  have  a  judgment 
against  Erwin,  bid  the  same  on  the  land,  and  at  last 
obtained   a   sheriff's   deed   for   the   land. 

The  question  is,  which  is  the  better  title?  or  rather, 
whether  the  complainant  shows  a  good  title  in  herself, 
60  as  to  entitle  her  to  have  the  defendant's  title  de- 
clared a  cloud  on  her  title,  and  ask  a  removal  of  it 
in   her  favor. 

The  defense  set  up  by  the  answer  is,  that  the 
sheriff  failed  to  give  the  notice  to  the  party  in  pos- 
session, of  the  time  and  place  of  sale,  as  required  by 
Act  of  1799,  transferred  to  the  Code,  section  3042. 
The  proof  shows  that  no  such  notice  was  given.  The 
sale  was  therefore  void,  (1  Ter.,  469,  480),  as  we  do 
not  think  the  proposition  can  be  maintained  as  insisted 
on  by  counsel,  that  this  was  not  a  sale  under  an  ex- 
ecution,  but   a  judicial   sale. 

But  it  is  claimed,  that  on  the  facts  alleged  in  the 
bill  for  general  relief,  this  court  should  order  the  sat- 
isfaction of  the  execution  of  complainant  to  be  set 
aside,  on  account  of  the  failure  of  title  to  the  land, 
and  decree  a  sale  by  virtue  of  the  levy  and  order  of 
sale  made    under     it.  It   is   settled,  that  an  exe- 

cution from  a  justice  of  the  peace  is  fundtua  officio 
after  thirty  days,  and  consequently  a  levy  and  sale  un- 
der an   execntion   afler  the  thirty  days  has  expired  from 
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its  issuance  by  a  magistrate^  is  simply  a  nullity — ^a 
sale  made  without  any  authority  whatever.  6  Hum.^  21. 
Hence  it  follows^  that  the  sale  under  Grant's  execution 
conveyed  no  title  to  respondent  Edwards^  and  the  land 
remains   Erwin's   property,   unaffected   by   the   sale. 

Shannon's  judgment,  execution,  levy,  and  order  of 
sale  are  alleged  and  shown  in  the  bill  and  proof,  all 
valid  and  good.  The  satisfaction  of  the  execution  is 
a  nullity,  as  her  title  fails  by  want  of  notice  of  sale 
to  the  respondent  Erwin,  ajs  required  by  law — and 
under  the  facts  of  the  case,  she  is  entitled  to  have 
the  satisfaction  set  aside.  While  it  might  be  going 
beyond,  or  at  any  rate  extending  the  rule  very  far, 
to  give  complainant  the  relief  thus  asked,  and  not 
prayed  for,  nor  contemplated  by  the  frame  of  the  bill, 
yet  there  is  another  well  settled  ground  on  which  re* 
lief    under    the     general     prayer    in    the    bill     may   be 

« 

granted.  It  is  this:  that  where  the  facts  stated  in 
the  answer,  make  out  a  proper  case  for  relief,  ii» 
statements  being  all  taken  together,  then  relief  may  be 
granted  to  the  complainant,  such  as  may  be  warranted 
by  such  answer.  7  Yer.,  30;  10  Yer.,  298;  8  Hum., 
435.  The  answer  in  this  case  admits  the  judgment 
of  complainaut,  while  it  denies  the  correctness  of  sub- 
sequent proceedings  un^er  the  same;  yet  presents  or 
exhibits  the  levy  and  other  proceedings,  and  defeats 
their  validity  by  reason  of  the  want  of  notice.  Now, 
on  these  facts,  a  judgment,  levy  and  order  of  sale, 
and  a  sale,  which  fails  to  convey  title  .by  failure  of 
the  sheriff  to .  give  the  notice  as  required  by  law,  com- 
plainant  is  clearly   entitled   to   have   the   satisfaction    set 
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aside;  and  no  intervening  rights  appearing — ^the^  levy 
of  Grant's  execution  being  a  nullity — she  is  entitled  to 
have  said  order  of  sale  enforced,  and  the  land  sold 
under  it  in  satisfaction  of  her  judgment.  A  decree 
Avill  be  entered  here  accordingly — defendants  paying 
costs  of  this   court   and   court   below. 


Stephens  v.  Porter. 

Iksane  Ffme  Covert.  Sale  of  her  land  for  partition,  Voidj  when.  A 
bill  was  filed  in  the  name  of  hunband  and  wife  and  other  owners  in 
common  with  the  wife,  of  land  for  partition  and  Bale.  The  wife  was 
and  is  insane.  Husband  signed  his  own  and  his  wife's  name  to  peti- 
tion, without  disclosing  the  fact  of  wife's  insanity,  or  filing  it  as  her 
next  friend.  Husband  was  appointed  special  commissioner  to 
make  sale  in  lieu  of  partition — made  the  sale,  reported  it,  and  court 
confirmed,  vesting  title  in  purchaser,  who  subsequently  conveyed  to 
defendant,  who  is  in  possession  of  the  premises.  No  bond  was  taken 
of  husband  to  account  for  proceeds,  and  he  is  dead  and  insolvent. 
Upon  bill  filed  by  next  friend  of  insane  wife,  now  widow,  asking  for  a 
decree  for  her  interest  in  the  land  so  sold — Held :  Where  wife  is  sane, 
a  husband  may  file  a  bill  in  joint  names  of  himself  and  wife  for  par- 
tition and  sale  of  wife's  land,  or  may  employ  an  attorney  to  file  such 
bill,  yet  the  law  presumes  the  husband  acts  with  the  assent  of  the  wife 
and  as  her  agent.  But  if  the  wife  be  insane,  no  such  consent  can  be 
given,  and  a  sale  of  the  wife's  land  under  such  proceedings  is  simply 
void.  The  law  requires  the  proceeds  of  the  sale  of  a  wife's  property 
to  be  paid  over  only  as  she  shall  direct,  upon  privy  examination. 
This  necessarily  implies,  if  she  be  party  plaintiff,  that  she  can  give  an 
intelligent  assent  to  the  proceedings. 
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2.  Same.    Same,      Coae  of  Winehetiter  v.  Winchester^  1  Head.    In  the  case 

of  Winchester  v.  TTincAcster,  the  insanity  of  the  wife  of  petitioner  did 
not  appear  of  record.  In  that  case  the  court  simply  held  that  a  bill 
of  review  was  not  the  proper  remedy,  but  that  the  proper  way  to  reach 
the  question  was  by  original  bill,  in  the  nature  of  a  bill  of  review. 

3.  Same.    Same,     Qui^stion  tuggested.    It  is  not  shown  in  this  case  that  the 

purchaser  at  the  sale  and  the  defendant  who  purchased  from  him, 
were  ignorant  of  the  wife's  insanity.  But  (pujtre.  In  such  case  could 
they  be  innocent  purchasers  and  claim  protection  as  snch? 


FROM    MONROE. 


Appeal  from  Chancery .  Court  at  Madisonville,  March 
Term,   1872.       D.  M.  Key,  Ch. 

Bradford  &  Hicks,   for  complainant. 

BuRGE  &  McCroskey,   for  defendants. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  and  amended  bill  in  this  cause  show,  that 
the  complainant  and  others,  were  the  heirs  of  Jacob 
Baker,  deceased,  who  died  intestate  several  years  ago, 
on  the  15th  of  January,  1853.  An  ex  parte  petition 
was  filed  in  the  Circuit  Court  of  Monroe  county,  for 
a  sale  for  partition  of  a  tract  of  land  in  that  county 
that  had  descended  to  the  heirs.  That  on  the  same 
day  a  decree  for  sale  was  made,  appointing  H.  H. 
Stephens  a  special  commissioner  to  sell  the  land — and 
that  he  sold  the  same  to  the  defendant,  Cleburne,  who 
afterwards  sold  to  the  defendant,  Porter,  who  is  now  in 
possession.  The  bill  charges  that  the  sale  was  void, 
and   prays  to  recover  the   complainant's   interest  therein. 
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The  bill  was  originally  in  behalf  of  other  of  the  heirs 
of  said  Baker,  but  ^vas  finally  disposed  of  in  the  court 
below  in  favor  of  the  defendants,  and  an  appeal  has 
been  prosecuted  only  in  behalf  of  Martha  E.  Stephens, 
as  to   whom   alone    the   case   is  before   us. 

The  petition  before  referred  to,  purports  to  be 
signed  by  all  the  heirs  of  said  Jacob  Baker,  including 
the  name  of  the  complainant,  Martha  A.  Stephens^ 
signed  by  H.  H.  Stephens,  attorney,  and  also  by  H.  H» 
Stephens.  The  complainant,  Martha  E.  Stephens,  was 
at  the  time  a  lunatic,  or  insane,  and  has  ever  since 
remained  without  a  lucid  interval,  and  is  said  to  be 
now  an  inmate  of  the  insane  asylum.  H.  H.  Stephens 
was  her  husband.  The  petition  simply  shows  that  the 
heirs  own  the  tract  of  land  in  question,  and  that  the 
same  cannot  be  advantageously  divided,  and  that  it 
will  be  to  their  interest  to  have  the  same  sold.  The 
names  of  the  heirs  are  given,  but  the  petition  does 
not  show  that  said  Martha  E.  Stephens  was  a  lunatic. 
The  decree  shows  that  the  cause  was  heard  upon  the 
petition  and  proof,  and  ^^that  it  appeared  to  the  court 
that  the  land  could  not  be  advantageously  divided,  and 
that  it  would  be  to  the  interest  of  the  heirs  to  sell 
the  same;''  and  the  decree  threupon  appointed  H.  H. 
Stephens  a  special  commissioner  to  sell  the  same.  At 
a  subsequent  term  he  reported  that  he  had  sold  the 
land  to  James  Cleburne  for  $4,000— one  half  had  been 
paid,  and  $300  left  in  his  hands  to  pay  one  of  the 
heirs  who  was  a  non-resident.  On  the  13th  Septem- 
ber, 1853,  a  decree  was  pronounced  confirming  this 
sale,  and    vesting    the   title   in     Cleburne — and     reciting 
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that  the  unpaid  purchase  money  was  well  secured  by 
note,  and  that  the  lien  upon  the  land  was  unnecessary. 
Another  decree  wa«  afterwards  made,  simply  directing 
H.  H.  Stephens,  the  commissioner,  to  pay  over  the 
proceeds  of  said  sale  to  the  respective  parties,  accord- 
ing to  their  interest,  paying  the  costs  and  commissions; 
but  there  was  nothing  to  show  the  interest  of  the 
parties,  or  that  the  same  was  paid.  No  bond  appears 
to  have  been  taken  of  the  commissioner,  and  he  is 
now  dead   and   his   estate   is   insolvent. 

The  question  upon  this  state  of  the  record  is, 
whether  or  not  the  sale  of  the  interest  of  Martha  E. 
Stephens,  who  claims  her  own  share,  is  void.  It  has 
been  frequently  settled  as  a  correct  general  principle, 
that  when  a  court  of  general  jurisdiction  possesses  ju- 
risdiction of  the  subject  matter,  and  has  acquired  ju- 
risdiction of  the  parties,  as  to  third  parties  interested 
under  its  judgments  and  decrees,  its  proceedings  cannot 
be  held  void  after  the  final  disposition  of  the  cause; 
and  in  this  respect  it  does  not  matter  whether  the 
jurisdiction  be  inherent  or  statutory,  provided  the  stat- 
ute be  of  a  public  nature:  ifcGavock  v.  Bell,  3  Col., 
512;  Winchester  v.  Winchester,  1  Head,  500;  4  Sneed, 
371. 

Had  the  Circuit  Court,  in  the  cause  mentioned, 
jurisdiction    of  the    person   of  Mrs.    Stephens? 

The  case  of  Winchester  v.  Winchester,  1  Head,  was 
a  bill  of  review,  filed  to  review  a  decree  for  sale  of 
a  large  amount  of  lands  for  partition,  under  proceed- 
ings in  many  respects  very  similar  to  the  present. 
In    that   case   the    petition    was    signed     by   the   married 
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women  and  their  husbands,  and  by  the  guardian  or 
next  friend  of  the  minors.  It  was  held,  that  although 
this  was  error,  yet  it  made  them  parties  to  the  peti- 
tion; and  sufficient  facts  being  alleged  to  give  the 
court  jurisdiction,  and  the  decree  showing  that  the 
facts  were  proven,  that  the  court  acquired  jurisdiction, 
and  the  proceedings  were  not  void — although  it  would 
have  been  more  correct  and  regular  to  have  made  the 
minors  defendants — the  bill  of  review  was  dismissed. 
Id  that  case,  Helen  M.  Winchester  appeared  as  ono 
of  the  complainants  as  a  minor,  by  her  guardian, 
whereas  the  bill  of  review  alleged  that  she  was  an 
idiot  as  well  as  a  minor,  and   had  no   guardian   as  such. 

The  court  held  this  was  no  ground  for  a  bill  of 
review,  either  for  new  matter  or  for  error  apparent 
The  court  said:  "if  error  at  all,  it  is  error  in  fact, 
(not  appearing  on  the  record),  and  would  be  ground 
for  an  original  bill,  either  in  the  nature  of  a  bill  of 
review  or  otherwise;  upon  the  effect  of  such  an  error, 
if  it  be  one,  this  case  does  not  demand  a  decision'^ — 
the  decision  being  merely,  that  the  matter  was  not 
ground   for   a   bill   of  review. 

There  can  be  no  doubt,  that  in  a  suit  for  partition 
of  lands,  in  which  a  married  woman  has  an  interest, 
she  may  join  her  husband  as  complainant^  and  in  the 
case  referred  to,  it  is  said  there  may  be  some  doubt, 
whether  it  would  not  be  error,  if  they  did  not  so  join. 
It  is  also  true,  that  in  becoming  a  party  complainant 
the  wife  may,  and  perhaps  most  usually  does,  act  by 
her  husband,  he  employing  the  attorney,  and  otherwise 
conducting   the  cause.      Yet   it  is  also   clear,  that   if  the 
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husband  proceed  alone  in  his  own  name,  or  without 
joining  the  wife  as  party,  she  will  not  be  bound 
thereby  to  the  extent  of  divesting  her  of  title  to  her 
land.  It  is  sometimes  said,  that  a  married  woman 
being  under  coverture,  is  presumed  to  act  under  the 
direction  of  her  husband,  and  can  by  herself  do  no 
binding  act;  but  this  is  not  universally,  and  for  all 
purposes,  true.  She  cannot  convey  lands,  except  in 
the  mode  prescribed,  and  in  general  she  is  not  au- 
thorized to  contract;  but  she  may  join  her  husband 
as  party  to  a  suit,  and  this  must  be  taken  as  her  act; 
for  if  it  be  alone  the  act  of  the  husband — ^if  he  can 
use  his  wife's  name,  without  in  legal  contemplation 
having  her  assent  thereto,  then  he  might  as  well,  for 
all  practical  purposes,  proceed  in  his  own  name, 
without  joining  the  wife  at  all.  This  would  give  the 
husband  the  power  to  dispose  of  the  wife's  land  and 
receive  the  proceeds,  without  her  consent.  So,  not- 
withstanding the  wife  being  under  coverture,  is  regarded 
as  under  the  same  disability,  in  many  respects,  to  act 
as  an  infant,  yet  the  act  of  joining  her  husband  as 
complainant  in  a  suit  must,  in  legal  contemplation,  be 
regarded  as  her  act,  to  which  she  has  given  an  intel- 
ligent assent,  although  in  fact  she  may  have  acted 
alone  through  her  husband.  In  the  case  of  Winchester 
V.  Winchester,  some  stress  is  laid  upon  the  fact  that 
the  married  women  signed  the  petition  in  person.  A 
valid  petition  or  bill  might  be  filed  in  the  name  of 
husband  and  wife,  signed  by  an  attorney  only;  but 
in  such  case  the  attorney  appears  for  both,  and  iu 
legal   contemplation   must  be  regarded   as  employed    by 
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berth.  This  principle  was  held  by  this  court  at  the 
last  term  at  Jackson,  in  support  of  this  view.  It  is 
expressly  enacted  that  a  suit  brought  in  the  name  of 
husband  and  wife,  where  it  is  necessary  to  sue  in  her 
name,  and  in  an  action  that  would  survive  to  her^ 
shall  not  be  dismissed  without  her  consent  in  open 
eourt,   or   in    writing.       Code,   sec.  2487 ;    Act   of  1849. 

Do  these  principles  also  apply  where  the  wife,  in 
addition  to  the  disability  of  coverture  is  also  insane — 
does  her  insanity  add  anything  to  her  disability? 
While  sane,  although  under  coverture,  she  has  mind 
capable  of  consenting  to  a  contract.  She  may  with 
her  husband,  or  the  husband  acting  for  both,  appoint 
an  attorney;  but  when  the  husband  acts  for  both,  he 
does  so  as  the  agent,  under  express  or  implied  au- 
thority from  the  wife ;  but  this  authority  cannot  exist 
in  fact,  or  be  implied,  where  the  wife  is  in  fact  insane. 
So  the  case  is  simply  this — the  husband  could  not 
bring  the  suit  without  joining  his  wife,  so  as  to  bind 
her,  but  he  comes  into  court  representing  that  he  is 
prosecuting  the  suit  in  the  joint  name  of  himself  and 
wife,  and  by  her  authority — withholding  from  the  court 
the  fact  that  she  was  then  insane,  and  incapable  of 
consenting  thereto. 

If  an  insane  person  is  made  a  defendant,  except  in 
certain  excepted  cases,  it  is  settled,  that  without  a 
guardian,  they  are  bound  by  no  judgment  or  decree 
against  them.  Leach  v.  Marshy  Sup.  Court  of  Maine, 
American  Xaw  Register,  Vol.  2,  and  note — and  so  of 
an  infant.  An  infant  may  sue  by  guardian  or  next 
friend,-  and   the   decree    be    binding,   in   the   absence   of 
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fraud;  and  so,  no  doubt,  might  a  lunatic  or  idiot. 
Is  the  husband,  for  such  purpose,  the  guardian  of  his 
wife?  A  suit  for  partition  might  be  prosecuted  for 
an  insane  wife  by  the  husband  as  next  friend;  but 
this  should  appear  upon  tl\.e  face  of  the  proceedingSi 
so  the  court  could   protect  their  rights. 

Under  the  statute,  where  land  is  sold,  the  proceeds 
of  the  sale  due  the  wife  shall  not  be  paid  to  any 
person,  except  by  her  consent,  upon  privy  examination* 
This  goes  still  farther  to  show,  that  where  husband 
and  wife  join  in  a  suit  for  sale  or  partition  of  her 
lands,  that  she  is  a  real  party,  and  her  assent  to  be- 
coming a  party  is  necessary  to  make  her  so.  It  is 
true,  this  assent,  except  in  the  particulars  mentioned, 
need  not  be  expressly  shown,  but  will,  in  the  absence 
of  anything  to  the  contrary,  be  presumed.  However, 
wherever  in  this  case  it  affirmatively  appears  that  her 
assent  was  not  and  could  not  have  been  given,  then 
it  must  result  that  she  was  not  a  party  to  the  cause. 
There  could  be  neither  principle  or  reason  for  requir- 
ing that  the  married  woman  should  join  her  husband 
in  a  suit  for  the  sale  or  partition  of  her  lands,  if  the 
husband  may  use  the  name  of  his  wife  for  that  pur- 
pose when  she  is  insane  and   incapable  of  giving  assent. 

We  are  of  opinion,  therefore,  that  Mrs.  Stephens 
was  not  a  party  to  the  proceedings  before  referred  to, 
under  which  her  land  was  sold,  and  her  title  was  not 
lost  thereby. 

The  defendant  is  not  protected  as  an  innocent  pur- 
chaser— if  indeed  this  doctrine  would  apply  in  a  case 
of   this    character — which    we  do   not    decide.       Porter 
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and  Clebame  file  a  joint  answer,  in  which  they  do 
not  aver  that  they  were  innocent  purchasers  for  value 
without .  notice,  with  that  degree  of  particularity  re- 
quired in  a  plea  of  this  character — in  fact  do  not  aver 
it  at  all,   except   by   way   of  argument. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
a  decree  rendered  in  favor  of  the  complainant  for  her 
undivided  interest  in  the  land,  with  an  account  of 
rents  from  the  death  of  H.  H.  Stephens,  and  the  de- 
fendants  will   pay   the  costs. 


Calloway  v.  Hopkins. 

Qeamts  btNobth  Gabolina.  Cesgicn  of  1789.  Act  of  1778  as  to  lands 
wett  of  Brown^s  line.  Act  of  1819.  After  the  cession  of  the  territory 
now  conBtituting  the  State  of  Tennessee  by  North  Carolina  to  the 
United  States  in  1789,  and  the  acceptance  thereof  by  the  United  States 
in  1790,  North  Carolina  could  only  legally  grant  land  which  previ- 
ously to  the  cession,  had  been  validly  entered,  and  thereby  an  incipi- 
ent and  inchoate  title  had  begun  which,  by  the  terms  of  the  cession, 
might  be  perfected  into  a  title  by  grant.  But  North  Carolina  had  no 
right,  after  1789,  to  commence  proceedings  in  the  ceded  territory,  to 
be  the  foundation  of  a  valid  grant.  The  Act  of  North  Carolina,  1778, 
declared  all  entries  and  grants  west  of  Brown's  line,  made  before  that 
Act  and  afterward,  void.  The  Act  of  1819  of  Tennessee  simply  dcr 
elared  grants  and  entries  made  west  of  Brown's  line  good  in  so  far  as 
tendered  invalid  by  Act  of  1778.  But  this  does  not  make  valid  a 
V  grant  like  the  one  in  judgment  issued  by  North  Carolina  in  1794,  and 
not  shown  to  be  founded  upon  a  valid  entry,  made  previous  to  the 
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cesBion  act  of  1789.  Such  a  grant  might  be  good  so  far  as  the  acts  of 
1778  and  1819  are  concerned,  but  is  utterly  void  because  made  after 
Korth  Carolina  had  no  land  in  the  territory  west  of  the  Alleghanies 
to  grant. 


FROM   m'mINN. 


Appeal    from    Circuit    Court   of    McMinn.       W.   P. 

HiCKERSON,    J. 

John  C.   Gaut,  for  plaintiff  in   error. 

The  plaintiffs  claim  title  to  the  land  sought  to  be 
recovered   by    them   in    this   action,   to-wit: 

Jolly^s  island,  by  virtue  of  a  grant,  No.  201,  from 
the  State  of  North  Carolina  to  John  Hacket  and 
Stokeley  Donelson,  dated  July  17,  1794,  and  by  mesne 
conveyances  from  Donelson  down  to  Thomas  Hopkins. 
The  plaintiffs  can  show  no  conveyance  from  John 
Hacket  to  Stokeley  Donelson,  or  to  any  one,  under 
whom  Thomas  Hopkins  claimed  the  lands  described  in 
said   grant.  ] 

First.  We  insist,  and  we  think  we  can  demon- 
strate, to  the  entire  satisfaction  of  the  court,  that  said 
grant  to  Hacket  and  Donelson  is  void,  and  never  did 
vest  in  Hacket  and  Donelson  any  title  to  the  land 
described  in  said  grant,  because  the  State  of  North 
Carolina,  on  the  3d  day  of  December,  1789,  ceded  to 
the  government  of  the  United  States  all  the  territory 
comprising  the  State  of  Tennessee,  nearly  five  years 
before  the  date  of  said  grant  to  Hacket  and  Donel- 
son,  which   was    accepted    by  an    Act  of   Congress    of 
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the  Uaited  States,  approved  by  Washington,  President, 
on  the  21st  day  of  April,  1790,  and,  therefore,  at  the 
date  of  said  grant  of  July  17,  1794,  the  State  of 
North  Carolina  had  no  title  to  the  land  described  in 
said  grant,  or  to  any  other  vacant  lands  in  the  ter- 
ritory ceded  to  the  United  States  nearly  five  years 
prior  to  the  date  of  said  grant.  Haywood  &  Cobb's 
Land-laws,   9-11. 

The  law  does  not  presume  an  entry  to  support  the 
grant.  If  it  is  insisted  by  the  plaintiffs  that  said 
grant,  bearing  date  July  17,  1794,  relates  back  to 
some  legal  entry  before  the  Cession  Act  of  December 
3,  1789,  they  must  produce  the  entry;  and  the  grant 
to  Hacket  and  Donelson  must  purport  upon  its  face 
to  be  founded  upon  such  entry.  If  no  such  entry  is 
produced,  the  grant  is  void.  Or  if  produced,  and  the 
entry  taker  had  no  right  to  receive  the  entry,  the 
grant  is  void.  PoWs  Lessee  v.  Hill,  Wendell,  et  cd.y 
2  Tenn.,  160,  161 ;  Patton  &  Erwin^s  Lessee  v.  Ch- 
rotherSy  Cooke  148,  Cooper's  edition,  147,  148;  Doner 
gan  v.  Taylor,  6  Hum.,  501-504;  Orutchjield  v.  Ham-- 
mock,   4   Hum.,    203. 

In  the  case  of  PoWs  Lessee  v.  Hill,  Wendell  et  ai, 
above  referred  to,  the  defendant's,  grant  referred  to 
warrants  purporting  to  have  issued  upon  entries  made 
before  the  Cession  Act  of  1789,  but  the  plaintiff  pro- 
posed to  prove  that  in  {)oint  of  fact  no  such  entries 
had  been  made  in  the  entry  taker's  office  referred  to, 
and  that  the  warrants  relied  upon  by  defendants  were 
forgeries.  The  court  refused  to  permit  the  proof  to 
be  made.       The   plaintiff   appealed   in   error  to   the  Su- 
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preme   Court  of  the  United    States^   and   the   judgment 
of  the  court   below   was   reversed. 

Chief    Justice    Marshall,    delivering    the    opinion   of 
the   court,   said : 

'^But  if  the  warrants  had  no  existence  at  the  time 
•  of  the  cession — if  there  were  no  entries  to  justify  them^ 
what  right  could  this  grantee  have  had  at  the  time  of 
the  cession?  The  court  can  perceive  none,  and  if 
none  existed  the  grant  is  void  for  want  of  power  in 
the   State   of   North    Carolina   to    make   it. 

"If  entries  were  made  in  Washington  county  under 
the  Act  of  1777,  but  upon  land  forbidden  by  the  9tli 
section  of  the  Act,  the  grant  is  void  by  the  expresR 
words  of  the  law.  Or  if  the  entries  were  made  upon 
lands  subject  to  entry,  but  no  commencement  of  right 
had  taken  place  in  the  ceded  territory  previous  to  the 
cession,  so  as  to  bring  the  party  within  the  reserva^ 
tion  contained  in  the  Act  of  cession,  then  the  grant 
^  must  be  void,  there  being  no  authority  in  the  grantor 
to  make  it.''  PoWs  Lessee  v.  HiU,  W&iidell  et  cd.,  9 
Cranch,  3d  vol.  of  Con.  Reports,  p.  325.  This  case 
is  directly  in  point.  If  there  was  an  entry,  survey, 
and  grant  for  land  in  that  part  of  the  territory  not 
subject  to  entry,  the  grant  is  void.  If  there  was  no 
entry  and  survey  before  the  Cession  Act,  the  grant  Is 
void.  Applying  these  rules  of  law  to  the  grant  to 
Hacket  and  Donelson,  dated  July  17,  1794,  it  is  mani- 
fest that  the  grant  is  void.  It  refers  to  no  entry  or 
survey,  it  refers  to  no  incipient  title  before  the  Ces- 
sion Act  of  1789,  but  stands  alone  upon  its  date,  and 
cannot    have   a  relation    back    prior  to  the   3d  of   De- 
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cember,    1789.       An    entry   must    not    only   be    shown,. 

but    it    must    be   a   legal    entry   to    protect    the    grant. 

Dmegan  v.    Taylor,   6   Huqi.,   501 ;    Orutohfield  v.  Ham- 

mock,  4   Hum.,   203. 

The  Supreme  Court  of  Tennessee  has  settled  the 
rale  of  law  in  all  cases  that  the  grant  is  to  be  de- 
clared void  when  the  State  has  no  property  in  the 
land  granted,  or  where  the  officers  have  no  power  to 
receive  the  entry  and  is«ue  the  grant.  Ourle  v.  Bar- 
rd,  2  Sneed,  63;  Woodfolk  v.  Hall,  *2  Sneed,  674; 
OnUchfidd  v.  Hammock,  4  Hum.,  203;  Roach  v.  Boyd, 
1  Sneed,  135;  Polk  v.  Hill,  Wendell  et  al,,  2  Tenn., 
161;   3   King's   Digest,   sec.    7934. 

And  it  will  not  be  claimed  by  the  plaintiffs'  coun- 
sel that  the  State  of  North  Carolina  had  any  title  to 
Jolly's  Island  on  the  17th  day  of  July,  1794,  the 
date  of  said  grant  to  Hacket  and  Donelson,  nor  did 
the  State  of  North  Carolina  have  any  title  to  said 
land  after  the  Cession  Act  of  December,  1789.  And 
to  satisfy  the  Hon.  Court  beyond  question,  as  we  think^ 
that  at  no  time  prior  to  said  Cession  Act  of  1789^ 
could  Jolly's  Island  have  been  legally  entered,  we  refer 
to  the  Act  of  1778,  ch.  3,  sec.  5  of  North  Carolina, 
which  defines  the  Indian  boundary  by  a  line  running 
across  upper  East  Tennessee  from  the  Virginia  line  to 
the  Holston  River  at  the  mouth  of  Cloud's  Creek, 
and  thence  south  to  the  highest  point  of  the  High 
Rock  or  Chimney  Top  Mountain,  etc.,  which  line,  ever 
since,  has  been  called  Brown's  line.  Haywood  &  Cobb, 
20.       And   said   section    5,   expressly  forbids   any  entries 

of  land   west  of  said    line  within    the   Indian    boundary; 
23 
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and  farthermore^  provides  that  all  entries  theretofore 
made,  or  that  might  thereafter  be  made  west  of  said 
line  within  said  Indian  boundary,  are  utterly  void,  and 
of  no  force  or  effect.  Then  followed  the  Act  of  1783, 
ch.  2,  sec.  5,  enlarging  the  western  boundary  of  the 
State  of  North  Carolina  for  the  purpose  of  entering 
lands,  but  the  4th  section  declares  that  all  entries  that 
may  have  been  made,  and  all  grants  that  may  have 
issued,  or  that  might  thereafter  issue,  upon  entries  west 
of  said  boundary  line  defined  in  said  sec.  5  of  the 
said  Act  of  1778,  ch.  3,  null  and  void.  Haywood 
<&  Cobb,  26.  Section  5  of  said  Act  of  1783,  defines 
the  boundary  of  the  Cherokee  Indians  as  follows: 
^'Beginning  on  the  Tennessee,  where  the  southern 
boundary  of  the  State  intersects  the  same,  nearest  to 
the  Chickamauga  towns;  thence  up  the  middle  of  the 
Tennessee  and  Holston  to  the  middle  of  French  Broad; 
thence  up  the  middle  of  French  Broad  (which  lines 
are  not  to  include  any  island  or  islands  in  the  said 
river)  to  the  mouth  of  Big  Pigeon,  etc.  And  the 
lands  contained  within  the  aforesaid  bounds  shall  be, 
and  are  hereby  reserved  linto  the  said  Cherokee  In- 
dians and  their  nation  forever."  It  will  be  observed 
by  the  court  that  the  middle  of  Tennessee  river  is  the 
boundary  by  this  Act,  and  Jolly's  Island  being  south  of 
the  middle  of  Tennessee  river,  was  within  the  Indian  ^ 
boundary,  and  not  subject  to  be  entered  and  granted. 
Section  6  expressly  declares  that  no  entries  shall 
be  made  within  said  Indian  boundary,  under  a  penalty 
of  fifty  pounds  in  specie,  and  that  all  such  entries 
and   the   grants   thereupon   shall    be   void.       By   sec.    24 
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this  last  Act  did  not  take  effect  until  the  1st  day  of 
August^  1783,  and  was  suspended^  and  the  land  office 
closed,  on  the  25th  of  May, '1784,  by  the  Act  of 
1784,  ch.  12,  sec.  3.  Haywood  &  Cobb,  29.  And 
said  land  office  never  was  reopened  again.  The  rea- 
son for  suspending  said  Act  of  1783,  is  given  in  said 
Act  of  1784,  sec.  1,  because  at  the  same  session  of 
the  Legislature  of  North  Carolina  an  Act  had  been 
passed  ceding  to  the  United  States  all  the  territory 
belonging  to  the  State  of  North  Carolina  lying  west 
of  the  Apalachian  or  Alleghany  mountains  on  certain 
conditions,  and  the  State  awaited  the  acceptance  or  re- 
jection of  the  United  States.  The  United  States  never 
accepted  said  cession  of  1784,  and  during  the  suspen- 
sion said  Cession  Act  of  December,  1789,  was  passed, 
which  was  accepted  by  the  United  States,  and  the 
legal  title  to  all  the  lands  in  said  ceded  territory 
passed  in  fee  to  the  United  States  long  before  the 
date  of  said  grant  to  Hacket  and  Donelson,  under 
whom   the   plaintiffs   claim   in   this   action. 

We  have  now  shown  by  the  several  acts  of  the 
General  Assembly  of  the  State  of  North  Carolina  that 
by  no  law  of  that  State  prior  to  said  Cession  Aot  of 
1789,  was  Jolly's  Island  subject  to  entry.  No  legal 
entry  could  be  made  upon  it.  It  was  within  the 
Indian  boundary,  as  defined  by  all  the  North  Corolina 
statutes;  and  by  the  express  letter  of  the  statutes,  as 
before  shown,  entries  of  land  within  the  Indian  bound- 
ary were  forbidden  under  heavy  penalty,  and  if  made, 
the  entries  and  grants  that  might  be  issued  were  de- 
clared  absolutely   null   and   void. 
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And  after  said  cession  of  1789  to  the  United  States, 
neither  the  State  of  North  Carolina  nor  the  State  of 
Tennessee,  while  in  territorial  condition,  nor  after  her 
admi.:sion  as  a  State  in  1796,  could  in  any  manner 
dispose  of  one  foot  of  the  vacant  and  unappropriated 
lands  in  Tennessee  before  the  act  of  Congress  in  1806. 
Miller's  Lessee  v.  HoU,  1  Tenn.,  245 ;  PoWs  Lessee  v. 
Wmdell  et  aL,  9  Cranch,  87;  3  Con.  R.,  325.  In 
the  latter  case  the  judgment  of  the  court  below  was 
reversed  because  the  defendant's  grant  bore  date  in 
1795,  after  the  cession  to  the  United  States,  and  the 
grant  upon  its  face  referred  to  no  legal  entry  before 
said  Cession  Act;  and  therefore  the  grant  could  not 
relate  back  prior  to  the  cession.  Although,  in  that 
case  the  grant  was  for  lands  that  were  subject  to  en- 
try before  the  cession  of  1789.  If  such  be  the  uni- 
form decisions  of  the  State  and  Federal  courts,  how 
can  the  grant  to  Hacket  and  Donelson  be  held  valid? 
It  bears  date  July  17,  1794;  it  refers  to  no  entry 
prior  to  December  3,  1789,  and  if  it  did,  we  think 
we  have  shown  beyond  all  question  that  no  legal  en- 
try could  have  been  made  of  the  land  in  dispute  in 
this  cause   prior   to   the   cession   of  1789. 

The  title  to  all  the  vacant  lands  in  Tennessee  re- 
mained in  the  United  States  from  the  date  of  the 
cession  in  1789  until  Congress  passed  an  Act  on  the 
18th  of  April,  1806,  ceding  to  the  State  of  Tennessee 
all  the  vacant  land  lying  north  and  east  of  a  certain 
line,  known  as  the  Congressional  Reservation  Line, 
upon  certain  terms  and  conditions,  one  of  which  was 
that  the   State  of  Tennessee   should   relinquish   all  claim 
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to  the  vacant  lands  lying  south  and  west  of  said  line. 
Said  Act  of  Congress  was  accepted  and  ratified  by  an 
Act  of  the  General  Assembly  of  the  State  of  Tennes- 
see in  1806,  ch.  10  Haywood  &  Cobb,  13-15.  By 
this  Act  the  State  of  Tennessee  was  for  the  first  time 
vested  with  the  legal  title  to  the  public  lands  in  East 
Tennessee,  or  vested  with  any  right  to  dispose  of  the 
same,  but  not  then  vested  with  any  right  to  author- 
ize entries  to  be  made  upon  any  lands  within  the  In- 
dian boundares  reserved  to  the  use  of  the  Indians,  or 
to  issue  grants  for  such  lands.  The  Government  of 
the  United  States  reserved  to  itself  the  sole  right  to 
make  treaties  with  the  Cherokee  Nation  of  Indians, 
and  extinguish  the  Indian  right  of  occupancy  of  the 
different  tribes  of  Indians  in  this  State.  The  first 
section  of  said  Act  defines  said  Congressional  Reserva- 
tion Line.  Haywood  &  Cobb,  13,  14.  All  entries 
ever  made  within  the  Indian  boundaries  have  been 
held  void.  McLemore  v.  Wright,  2  Yer.,  326;  Gillea- 
pie  et  al,  V,  (Junningham,  2  Hum.,  19;  PoWs  Lessee 
V.  Wendell  et  al.,  3  Con.  R.,  319;  Preston  v.  Browcler, 
3  Con.  R.,  467;  Cook^a  Lessee  v.  Dodson  et  aL,  1 
Tenn:,    169;    Latimer   v.    Poteete,    14    Peters,   4. 

And  if  the  plaintiffs  had  shown  an  entry  under  the 
Act  of  1783  it  would  be  void,  because  made  upon 
lands  within  the  Indian  boundary  by  the  express  pro- 
visions of  the  6th  section  of  said  act  as  before  shown. 
The  entry  and  grant  would  be  void  on  that  account, 
and  void  upon  other  grounds,  because  abrogated  and 
annulled  by  treaties  made  between  the  Government  of 
the  United   States   and   the  Cherokee   Nation  of  Indians 
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before  the  date  of  the  grant  to  Hacket  &  DonelsoD, 
and  treaties  made  after  the  date  of  said  grant.  The 
treaties  of  Hopewell  in  1785,  article  4,  Haywood  & 
Cobb,  198,  and  Holston  in  1791,  article  4,  Haywood 
&  Cobb,  200,  each  define  the  Cherokee  boundary  lines, 
and  wholly  ignore  the  boundary  defined  by  said  Act 
of  North  Carolina  of  1783,  ch.  2,  sec.  5;  and  so  do 
the  treaties  with  the  Cherokees  at  Philadelphia  in 
June,  1794;  at  TelHco,  2d  of  October,  1798,  and  at 
Tellico  5th  of  October,  1805.  Article  2  of  said  lat- 
ter  treaty  is  necessary  to  be  noticed,  because  it  secures 
all  the  islands  in  the  Tennessee  river  to  the  Cherokee 
Nation   of  Indians.       Haywood   &   Cobb,   205. 

The  above  treaties  have  been  construed  bv  the  8u- 
preme  Courts  of  the  United  States  and  of  the  States 
of  North  Carolina  and  Tennessee,  in  connection  with 
the  treaty  of  1777,  made  with  the  Cherokees  by  the 
State  of  North  Carolina,  when  it  was  an  independent 
State,  before  the  adoption  of  the  Constitution  of  the 
United  States,  to  abrogate  all  entries  and  granta  for 
land  under  the  Act  of  1783,  and  subsequent  Acts,  for 
lands  guaranteed  to  the  Indians,  or  lying  within  their 
boundaries  prescribed  by  said  treaties.  Preston  v.  Brofo- 
der,  1  Wheaton,  115;  Danforth  v.  Thomas^  1  Wheaton, 
155;  Danforth  v.  Wear,  9  Wheaton,  673;  Patterson  v. 
Jenks,  2  Peters,  216 ;  Avery  v.  Strother,  Con.  R.,  N. 
C,  43;  Latimer  v.  Poteete,  14  Peters,  4;  Brightly's 
Digest,  529;  PoWs  Lessee  v.  Wendell,  9  Cranch,  87; 
ifiller^s   Lessee  v.   Holt,   1   Tenn.,    243-245. 

In  the  case  of  Latimei*  v.  Poteete,  14  Peters,  above 
referred   to,   it   was    argued    by   plaintiff's    counsel    that 
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it  was  not  •  in  the  power  of  the  United  States  and  the 
Cherokee  Nation^  by  the  treaty  of  Tellico  in  1798,  to- 
vary  in  any  degree  the  treaty  line  of  Holston  so  aa 
to  affect  the  private  rights  of  the  plaintiff.  McLain,. 
Judge,  delivering  the  opinion  of  the  court,  on  page 
14,  Curtis^  edition,  page  317,  says:  ^^It  is  a  sound 
principle  of  national  law,  and  applies  to  the  treaty* 
making  power  of  the  government,  whether  ex* 
ercised  with  a  foreign  nation  or  an  Indian  tribe,  that 
all  disputed  questions  of  boundaries  may  be  settled  by 
the  parties  to  the  treaty.  And  to  the  exercise  of 
these  high  functions  by  the  government  within  its  con* 
stitutional  powers,  neither  the  rights  of  a  State  nor 
those   of  an   individual   can   be   interposed.'^ 

By  the  Constitution  of  the  United  States,  Art.  6,. 
all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land,  and  a  state  law  repugnant  to  it  is 
unconstitutional  and  void.  Warcester  v.  Oeorgiay  6 
Peters,   515. 

The  treaty-making  power  is  not  subordinate  to  that 
provision  of  the  constitution  which  declares  that  "pri- 
vate property  shall  not  be  taken  for  public  uses  with- 
out just  compensation.  That  is  a  restriction  upon  or- 
dinary legislation,  not  upon  the  action  of  the  govern- 
ment through  the  treaty-making  power  which  takes 
private  property  without  compensation,  or  even  one 
man's  property,  and  gives  it  to  another  for  the  public 
jrood."  2  Meigs'  Digest,  sec.  1886;  Comet  v.  Winttm, 
2  Yer.,    143-166. 

I   think   I    have   shown    that    the   grant    to   Hacket 
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and  Donelson  is  absolutely  void.  1.  Because  the 
lands  therein  described  were  not  subject  to  entry  under 
the  Act  of  1783,  ch.  2,  or  any  other  act  of  the  State 
of  North  Carolina,  because  within  the  boundary  set 
apart  to  the  Cherokee  Indians.  2.  Because  the  plain- 
tiffs have  not  shown  any  entry  prior  to  the  Cession 
Act  of  December,  1789,  to  which  said  grant  can  re- 
late. 3.  Because,  if  such  entry  was  shown  it .  would 
be  void  for  the  two-fold  reason,  because  the  land  lies 
within  the   Indian   boundary,  and   because   the  treaty  of 

1777  between  the  State  of  North  Carolina  and  the 
Cherokee  Nation  of  Indians,  reserved  all  that  part  of 
the  territory,  including  the  lands  in  dispute,  to  the 
use  of  the  Cherokee  Nation,  and  an  entry  upon  the 
lands  in  dispute  would  have  been  an  open  violation 
of    said    treaty,   and    also   a   violation   of    the    Acts   of 

1778  and  1783  of  the  Legislature  of  North  Carolina, 
as  heretofore  explained  in  my  argument.  And  be- 
cause subsequent  treaties  betweefi  the  United  States  and 
said  Cherokee  Nation  of  Indians  guaranteed  and  set 
apart  to  said  Indian  Nation  a  large  boundary  of  coun- 
try including  JoUy^s  Island,  and  by  reason  of  said 
treaties  and  their  legal  and  supreme  effect,  any  entry 
that  might  have  been  made  upon  the  lands  in  dispute 
before  said  Cession  Act,  was  made  null  and  void. 
But  we  deny  that  any  such  entry  was  ever  made 
while  the  State  of  North  Carolina  held  the  legal  title 
to  said  lands.  And  si  id  grant  being  void,  we  have  the 
right  to  show  its  invalidity  in  an  action  of  ejectment, 
the  same  as  in  a  court  of  equity.  Chirle  v.  Barrel,  2 
Sneed,   63;     Polk  v.    WemM,    2   Tenn.,   433,   and    other 
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cases  heretofore  cited  in  3d  vol.  King's  Digest^  section 
7934. 

The  Cherokee  Nation  of  Indians  retained  possession 
of  the  lands  in  dispute,  under  their  aboriginal  right 
of  occupancy,  and  by  treaties  with  the  State  of  NorA 
Carolina  and  the  Government  of  the  United  States, 
down  to  the  first  day  of  January,  1820,  and  we  in- 
sist that  there  never  was  a  time,  prior  to  the  first 
of  January,  1820,  when  the  lands  in  dispute  could 
have  been  legally  entered  and  granted  by  any  law  of 
the  State  of  North  Carolina,  or  of  the  State  of  Ten- 
nessee. 

By  the  treaty  made  and  concluded  between  the 
government  of  the  United  States  and  the  Cherokee 
Nation  of  Indians,  approved  by  the  President  and  con- 
firmed by  the  Senate  of  the  United  States,  on  the  19th 
of  March,  1819,  article  1,  the  Cherokees  ceded  to  the 
United  States  all  their  territory  north  and  East  of 
the  following  boundary  line :  "  Beginning  on  the  Ten- 
nessee river  at  the  point  where  the  Cherokee  bound- 
ary with  Madison  county  in  the  Alabama  Territory 
joins  the  same;  thence  along  the  main  channel  of 
said  river  to  the  mouth  of  the  Hiwassee;  thence  along 
its  main  channel  to  the  first  hill  which  closes  in  on 
said  river  about  two  miles  above  Hiwassee  Old  Town, 
etc.,  it  being  understood  that  all  the  islands  in  the 
Chestatee  and  parts  of  the  Tennessee  and  Hiwassee 
(with  the  exception  of  Jolly's  Island  in  the  Tennes- 
see, near  the  mouth  of  Hiwassee,  which  constitutes  a 
portion  of  the  present  boundary)  belong  to  the  Chero- 
kee Nation.       Haywood   &   Cobb,   215-217.       Article   7 
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allowed  the  Cherokees  to  retain  possession  of  the  lands 
ceded  until  the  first  of  January^  1820,  at  which  time 
the  Indian  title  and  right  of  possession  of  Jolly's 
Island  ceased  for  the  first  time  in  the  history  of  the 
government. 

And  we  most  respectfully  but  confidently  assert 
that  at  no  time  prior  to  the  date  of  said  treaty  of 
1819  were  the  lands  in  dispute  subject  to  entry  by 
any  law  of  Tennessee  or  North  Carolina;  and  not 
then,  as  hereafter  shown.  The  treaty  made  by  Hen- 
derson for  the  State  of  North  Carolina  with  the  Cher- 
okee Indians  in  1777,  established  the  Indian  boundary 
line  at  the  mouth  of  Cloud's  creek,  known  as  Brown's 
line.  The  said  Act  of  1778,  ch.  3,  sec.  5,  conforms 
strictly  to  said  treaty  line,  and  makes  all  entries  west 
of  said  line  void.  Said  Act  of  1783,  ch.  2,  sec.  5, 
is  in  open  violation  of  said  treaty  of  1777,  and  for 
that  reason  absolutely  void.  But  if  valid,  the  5th 
section  makes  the  middle  of  the  Tennessee  river  the 
line,  and  Jolly's  Island  is  on  the  south  side  of  the 
river,  and  within  the  Indian  boundary,  as  defined  by 
the  act  of  1783,  and  not  subject  to  entry  by  that  act. 
This  case  is  unlike  the  case  of  Comd  v.  Winton,  2 
Yer.,  143.  In  that  case  the  lands  in  question  lie  on 
the  north  side  of  the  Tennessee  river,  and  within  the 
lines  fixed  by  the  Act  of  1783,  ch.  2,  if  the  Act 
was  legal  and  valid;  and  the  entry  was  made  25th  of 
October,  1783,  in  a  short  time  after  the  Act  went 
into  operation,  and  before  the  entry  taker's  office  was 
closed  under  the  Act  of  1784,  and  before  the  Cession 
Act   of  1789.       But  the  court   held   that   by  the   treaty 
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of  1819  the  title  passed  to  the  Indian  reservee.  Brown; 
that  the  treaty  was  the  supreme  law  of  the  land  un- 
der the  constitution.  But  the  treaty  of  Holston,  made- 
between  the  United  States  and  the  Cherokee  Nation 
July  2/  1791,  article  4,  defines  the  Indian  boundary 
line,  and  the  lands  in  dispute  lie  within  that  bound- 
ary. And  article  7  is  in  these  wordd:  "The  United 
States  solemnly  guarantee  to  the  Cherokee  Nation  all 
their  lands  not  hereby  ceded."  Stronger  language 
coald  not  be  employed-  to  perfect  the  Indian  title  to- 
their  land  within  said  Indian  boundary.  Haywood  & 
Cobby  200.  This  treaty  was  recognized  and  confirmed 
by  the  subsequent  treaties  before  cited.  And  since 
then  the  case  of  Latimer  v.  PoteetSf  14  Peters,  4,  and 
other  cases  before  cited,  were  tried  before  the  Supreme 
Court  of  the  United  States,  in  which  it  was  held  that 
said  treaties  under  the  Constitution  of  the  United  States 
were  the  supreme  law  of  the  land,  and  rendered  null 
and  void  entries  and  grants  from  the  State  of  North 
Carolina  for  lands  reserved  by  the  treaty  stipulationa 
to  the  Cherokee  Nation.  The  Supreme  Court  of  the 
United  Stales  went  further  than  the  Supreme  Court 
of  Tennessee  in  the  case  of  Carxiet  v.  Winton,  i 
Ter.,   143. 

Bat  it  may  be  insisted  by  the  plaintiffs'  counsel^ 
as  they  have  done  heretofore,  that  the  Act  of  1819, 
ch.  50,  Haywood  &  Cobb,  78,  passed  by  the  Tennes- 
see Legislature,  confirmed  these  void  entries  and  grants 
of  North  Carolina  for  lands  west  of  Brown's  line. 
That  Act  cannot  validate  the  void  grant  to  Hacket 
and  Donelson   for  various  reasons.       1.     Because  it  re- 
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quires  the  grantees  to  show  that  they  actually  paid 
the  entry  money  into  the  entry  taker^s  office/ whioh  they 
have  not  done.  The  Act  is  only  operative  to  make 
good  the  void  grant  upon  proof  that  the  grantees  paid 
the  entry  money,  and  the  burden  of  proof  is  upon 
them,  or  those  claiming  under  them,  under  the  void 
grant.  2.  Because  long  before  the  Act  of  1819  said 
^rant  had  been  annulled  and  set  aside  by  said  treaties 
between  the  United  States  and  the  Cherokee  Nation 
of  Indians  before  cited,  while  the  legal  title  to  the 
lands  was  in  the  United  States.  Said  treaties,  by  the 
constitution,  are  the  Supreme  law  of  the  land,  and  a 
State  law  repugnant  or  inconsistent  with  these  treaties 
is  unconstitutional  and  void  by  article  2  of  the  Con- 
stitution of  the  United  States,  and  by  the  decision  of 
the  Supreme  Court  in  the  case  of  Worcester  v.  the 
State  of  Georgia,  6  Peters,  515.  3.  Because  the  land 
was  within  the  Indian  boundary,  and  void  by  the 
laws  of  North  Carolina  as  well  as  by  the  treaties  be- 
tween the  Uuited  States  and  the  Cherokee  Nation,  and 
I  deny  that  the  State  of  Tennessee  had  the  legal  or 
constitutional  power  to  convey  the  legal  title  to  said 
lands  to  the  graiutees  in  said  void  grant,  by  a  mere 
act  of  confirmation  of  a  void  grant  without  considera- 
tion. The  Act  is  not  a  law  of  the  land;  it  has 
never  been  held  valid  by  any  decision  of  this  State 
or  the  Supreme  Court  of  the  United  States,  that  I 
have  been   able  to   find. 

Second.  We  admit  that  the  Cherokee  Nation  ceded 
to  the  United  States  Jolly's  Island  by  the  treaty  of 
1819,   the   only   legal   way  that  the  United   States  could 
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extinguish  the  Indian  right  to  the  land.  The  Act 
of  1819,  ch.  69,  Haywood  &  Cobb,  139,  entitled  "An 
Act  to  dispose  of  the  lands  lying  between  the  rivers 
Hiwassee  and  Tennessee,  and  north  of  Little  Tennes- 
see river,^'  sec.  1  provides  that  said  tract  of  country 
be  laid  off  into  one  surveyor's  district,  and  shall  be 
known  by  the  name  of  the  Hiwassee  District,  ete. ; 
that  a  surveyor  general  shall  be  appointed,  etc.,  who 
ahall  run  out  and  survey  the  lands  lately  acquired  by 
the  treaty  from  the  Cherokee  tribe  of  Indians,  lying 
between  the  Hiwassee,  Big  Tennessee  and  Little  Ten- 
nessee rivers,  and  north  of  the  Little  Tennessee,  to 
which  the  Indian  title  has  been  extinguished,  etc. 
Sec.  2  provides  that  the  lands  shall  be  sold  to  the 
highest  bidder,  the  sale  to  begin  at  Knoxville,  Tenn., 
on  the   first  Monday  of  November,   1820. 

I  understand  that  the  surveyor  general  of  the  Hiwas- 
see district  did  not  survey  and  put  down  upon  his 
map  Jolly's  Island,  nor  was  it  offered  for  sale  at  the 
land  sale  of  the  Hiwassee  district.  And  by  said  Act 
the  surveyor  general  was  not  directed  to  survey  Jolly's 
Island ;  he  was  only  directed  to  survey  and  map  that 
part  of  the  lands  ceded,  "lying  between  the  Hiwassee, 
Big  Tennessee  and  Little  Tennessee  rivers,  and  north 
of  the  Little  Tennessee,  to  which  the  Indian  title  has 
been  extinguished." 

Jolly's  Island  does  not  lie  between  the  Hiwassee, 
Big  Tennessee  and  Little  Tennessee  rivers.  The  plain-' 
tifi  contend  that  Jolly's  Island  is  in  the  Tennessee 
river  opposite  the  mouth  of  the  Hiwassee.  We  con- 
tend,   and    we    think    the    proof     shows,    that    Jolly's 
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Island   is  in  the   mouth  of  the   Hiwassee  river  and  on 
the   south   side  of  the  Tennessee. 

Jolly's  Island  remained  vacant  and  unappropriated, 
and  not  disposed  of  under  the  Hiwassee  district  land 
laws.  On  the  23d  of  May,  1836,  the  treaty  of  1835 
and  1836  was  approved  and  ratified  between  the  Cher- 
okee Nation  and  the  United  States,  by  which  the 
former  cede^  to  the  latter  all  that  tract  of  country 
known  as  the  Ocoee  district.  By  virtue  of  the  Aet 
of  October  18,  1836,  the  lands  in  the  Ocoee  district 
were  surveyed,  including  Jolly's  Island,  and  laid  down 
upon  the  map  of  the  Ocoee  district.  One  copy  of 
said  map  was  filed  in  the  office  of  the  Secretary  of 
State  at  Nashville,  and  another  reserved  to  be  filed 
with  the  entry  taker  of  the  Ocoee  district  when  ap- 
pointed, and  was  filed  with  Hon.  Luke  liCa  as  entry 
taker  at  Cleveland,  Tenn.,  after  his  appointment  and 
qualification.  Under  the  Act  passed  by  the  Legisla- 
ture of  Tennessee,  on  the  29th  of  November,  1837, 
disposing  of  the  lands  in  the  Ocoee  district,  Thomas 
Crutchfield  entered  the  lands  in  Jolly's  Island  at  $7.50 
per  acre,  and  obtained  a  grant  for  the  same.  Ham- 
mock was  living  upon  one  of  the  quarter  sections,  or 
fractional  quarter  sections,  of  land  in  the  island,  claim- 
ing as  an  occupant,  and  refused  to  surrender  the  posses- 
sion of  the  same  to  Crutchfield.  Thereupon  Crutch- 
field  sued  Hammock  in  ejectment  to  recover  that  part 
of  the  land  held  by  him.  Hammock  and  some  of 
the  heirs  of  Thomas  Hopkins  defended  said  action 
under  said  grant.  No.  201,  to  Hacket  and  Donelson. 
The  Supreme  Court  decided   in   that  cause   that  Crutch- 


SEPTEMBER  TERM,  1872.  367 

Calloway  v,  Hopkins. 

field^s  entries  and  grant  issued  thereon  were  void  be- 
-canse^  by  the  treaty  of  1819,  the  Island  was  ceded 
and  formed  a  part  of  the  Hiwassee  district,  and  that 
the  lands  forming  the  Ocoee  district  were  ceded  to 
the  United  Slates  by  the  treaty  with  the  same  nation 
in  1835,  and  that  the  surveyor  of  the  Ocoee  district 
had  no  right  to  survey  lands  outside  of  his  district, 
and  the  entry  taker  of  the  Ocoee  district  had  no 
right  to  receive  entries  for  lands  outside  of  his  dis- 
trict, and  therefore  Crutchfield^s  entries  and  grant  were 
void,  because  the  Governor  of  the  State  had  no  power 
to  issue  grants,  except  upon  valid  entries.  Orutchjield 
V.  Hammock,  4  Hum.,  203.  But  the  court  nowhere 
intimated  in  said  opinion  that  said  grant  to  Hacket 
and  Donelson  was  worth  one  cent.  Nor  is  it  inti- 
mated that  the  State  of  Tennessee  was  not  the  owner 
of  the  legal  title  to  the  lands.  The  gravamen  of  the 
xlecision  is  simply  this:  the  entry  taker  of  the  Ocoee 
district  could  not  receive  entries  for  lands  outside  of 
his  district,   under   the   Act  of  November   29,   1837. 

The  case  of  Orutchjield  v.  Hammock  was  decided  at 
the  July  Term  of  the  Supreme  Court  at  Knoxville  in 
1843;  and  at  the  next  session,  to-wit.,  on  the  16th 
of  January,  1844,  to  do  justice  to  those  who  had  en- 
tered lands  laid  down  upon  the  map  of  the  Ocoee 
district  in  the  entry  taker's  office  of  said  district,  and 
the  title  had  been  determined  invalid  because  the  en- 
try taker  had  no  power  to  receive  the  entries;  and  to 
enable  the  State  of  Tennessee  to  legally  sell  and  dis- 
pose of  such  lands,  the  Legislature  passed  an  Act  en- 
titled "An   Act    to  correct    mistakes  in   entering   lauds 
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in  the  Ocoee  District,  and  for  other  purposes/'  Sec. 
2f  page  108,  enacts  that  in  all  cases  where  a  quarter 
or  fractional  quarter  section  of  land  has  been  desig- 
nated by  the  surveyor  general  of  the  Ocoee  district  as 
belonging  to  said  district,  and  so  laid  down  on  the 
maps,  which  quarter  section  or  fractional  quarter  sec- 
tion of  land  has  been  entered  in  the  office  of  the 
entry  taker  of  the  Ocoee  district,  the  title  to  which 
has  been  controverted,  and  the  question  judicially  de- 
termined that  the  entry  of  the  land  in  the  Ocoee  dis- 
trict and  grant  thereon  are  void,  the  money  paid  into 
the   entry   taker's   office   shall   be   refunded. 

The  proviso  to  the  4th  section  then  enacts  that  the 
same  lands  shall  be  subject  to  be  re-entered  in  the 
entry  taker's  office  of  the  Ocoee  district,  as  the  lands 
in  that  district  were  entered,  with  the  same  gradua- 
tion  of  prices.  This  Act  covers  Jolly's  Island,  and 
all  others  laid  down  on  the  map  of  the  Ocoee  dis- 
trict, and  entered  in  the  entry  taker's  office  of  that 
district,  and  the  entries  and  grants  had  been  declared 
void  by  the  courts.  The  Legislature  intended  that 
the  same  lands  should  be  re-entered  in  the  entry  taker's 
office  of  the  Ocoee  district.  The  State  holding  the 
legal  title,  the  Legislature  had  the  power  to  di- 
rect the  entry  in  the  office  of  the  entry  taker  of 
the  Ocoee  district.  The  Legislature  could  have  pro- 
vided for  the  entry  to  be  made  at  Nashville  or  Knox- 
ville. 

If  the  Act  of  November  29,  1837,  disposing  of 
the  lands  in  the  Ocoee  district,  had  also  provided  for 
the   entering  of  the   lands   in   Jolly's   Island   in   the  en- 
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tiy  taker's  office  of  Ocoee  diBtrict,  there  is  do  ques- 
tion but  Crutchfield's  entries  and  grant  would  have 
been  held  good.  It  was  a  mere  •  oversight  of  the 
Legislature  of  1837,  and  officers  and  agents  of  the 
State,  in  failing  to  observe  that  Jolly's  Island  was 
ceded  by  the  treaty  of  1819,  and  therefore  could  not 
pass  to  the  government  by  force  of  the  treaty  of  1835^ 
and  therefore  was  not  in  fact  within  the  boundaries^ 
of  the  Ocoee  district,  and  hence  not  specially  provided 
for  by  said  Act,  disposing  of  the  land  in  the  Ocoee 
district. 

By  virtue  of  said  Act  of  January,  1844,  sec.  2 
and  4,  Thomas  H.  Calloway  entered  the  lands  in 
Jolly's  Island  April  20,  1847,  and  obtained  a  grant 
for  the  same,  dated  January  20,  1850.  As  a  precau- 
tionary measure,  he  also  entered  the  same  lands  in 
the  entry  taker's  office  of  the  Hiwassee  district  on  the 
26th  of  March,  1850,  and  obtained  a  grant  thereon 
fipom  the  State  dated  March  29,  1850.  While  said 
suit  of  Orutehfield  v.  Hammock  was  progressing,  and 
after  it  was  discovered  that  Jolly's  Island  was  ceded 
to  the  United  States  by  said  treaty  of  1819,  Thomas 
H.  Calloway  entered  Jolly's  Island  in  the  entry  taker's 
office  in  Rhea  county,  Tennessee,  on  the  12th  of  Jan- 
uary, 1841,  under  the  provisions  of  the  Act  of  1829, 
ch.  47,  sec.  1.  Haywood  and  Cobb,  123.  Upon 
this  last  entry  he  obtained  a  grant,  dated  April  9, 
1850.  But  we  mainly  rely  upon  said  entries  in  the 
entry  teker's  office  of  the  Ocoee  district  of  April,  1847, 
under  said    Act   of  January,    1844,  and    the   grant   from 

the  State  issued   upon   said  entries.       I   think   there  can 
24 
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be   no   question   as    to   the   legality   of   said   eiitries  and 
grant. 

Third.  We  suppose  the  plaintiffs,  by  their  counsel, 
will  insist,  as  they  did  in  the  Chancery  Court,  that 
although  said  grant  to  Hacket  and  Donelson  may  be 
void,  still  the  plaintifis  have  a  right  to  recover,  be- 
cause a  presumption  of  a  grant  arose  in  their  favor, 
from  the  facts  in  the  cause,  before  Thomas  H.  Callo- 
way took  possession  of  Jolly's  Island  in  February  or 
March,  1850,  under  his  several  entries  and  grant  from 
the  State  of  Tennessee.  It  must  be  borne  in  mind 
that  by  the  7th  article  of  the  treaty  of  1819,  the  In- 
dian possession  of  Jolly^s  Island  did  not  cease  until 
■on  or  after  the  first  day  of  January,  1820.  And  to 
raise  a  presumption  of  a  grant  in  favor  of  the  plain- 
iifis,  they  must  prove  that  they  and  those  under  whom 
they  claim  title  held  the  actual,  continuous,  and  un- 
broken possession  of  Jolly's  Island  for  twenty  consecu- 
tive years,  without  any  hiatus  or  break  in  such  pos- 
session. The  presumption  of  a  grant  will  not  arise 
upon  a  claim  of  possession,  which  possession  was  not 
actual,  continuous,  and  unbroken  for  the  whole  term 
of  twenty  years  together.  Brock  v.  Burchett,  2  Swan, 
27,  31,  32;  Gilchrist  v.  McGhee,  9  Yer.,  457;  Scales 
V.  Cockrill,  3  Head,  432;  Cannon  v.  Phillips,  2  Sneed, 
214;    Chilton  et  al.  v.   Wihon^a   heirs,  9  Hum.,  399,  405.   ' 

If  the  possession  was  broken  at  any  time  within 
the  twenty  years,  if  a  hiatus  intervened,  the  presump- 
tion of  a  grant  cannot  arise.  And  whatever  ftict  re- 
buts an  actual  adverse  possession  under  the  Statute  of 
Limitations,   will    repel    the    presumption    of    a    grant* 
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Brock  V.  Burchett,  2  Swan,  31 ;  Schavher  v.  Jacksmi^ 
2  Wendell,  37;  Daniel  v.  Norths  11  East,  372;  1 
Cowper,    110. 

If  the  grant  to  Hacket  and  Donelson  is  void,  as 
we  think  we  have  shown  by  the  uniform  decisions 
t;ited,  then  the  legal  title  to  Jolly's  Island  remaine<I 
in  the  State  of  Tennessee  until  entered  by  Calloway 
and  granted  to  him'  by  the  State,  as  before  shown, 
and  the  presumption  of  a  grant  cannot  arise  against 
the  State  or  its  grantee,  Calloway,  until  twenty  years 
after  Calloway's  entries  and  grant.  Martin  et  aL  v. 
the  State,   10   Hum.,    162. 

The  lands  in  dispute  were  not  authorized  to  be 
surveyed  and  sold  under  the  Act  of  1819,  disposing 
of  the  lands  in  the  Hiwassee  district,  and  in  fact  were 
not  disposed  of  under  the  Hiwassee  land  laws.  In 
fact,  it  is  not  pretended  by  the  plaintiffs  that  any 
grant  ever  issued  by  North  Carolina,  except  the  one 
to  Hacket  and  Donelson,  which  being  void,  stands  an 
though  it  had  never  issued.  Then  it  is  clear  that 
the  title  to  the  lands  in  dispute  remained  in  the  State 
of  Tennessee  until  entered  by  Calloway  on  the  20th 
of  April,  1847,  and  granted  on  the  20th  of  January. 
1850.  Judge  Green,  in  10  Hum.,  162,  says,  "such 
a  presumption  would  be  absurd.  We  should,  there- 
fore,  only   presume   a  grant   to   declare   it   void.'' 

The  statute  of  limitations  does  not  run  till  ther^ 
is  a  grant  of  land  from  the  State,  for  till  then  the 
title  is  in  the  State,  and  the  statute  does  not  run 
against  the  State.  Singleton  v.  Ake,  3  Hum%,  62(5. 
It  is  a  universal  rule  of  law  that  no   time   runs  against 
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the  State.  If  a  void  grant  issues  it  is  not  the  State's 
grant,  and  stands  as  if  the  grant  had  never  issued. 
The  Act  of  January  15,  1844,  is  the  first  Act  ever 
passed  to  authorize  the  entry  and  grant  of  Jolly's 
Island,  and  the  presumption  of  a  grant  in  favor  of 
the  plaintiffs  cannot  arise  in  this  cause.  And  that 
question  being  out  of  the  way,  the  plainti£&  stand  in 
this  court  without  any  title  to  the  lands  sued  for,  and 
their  action  must  fail  upon  the  well-settled  principles 
of  law   heretofore   referred   to. 

But  another  well  settled  principle  of  law  excludes 
the  plaintiffs  from  setting  up  any  claim  of  right  to 
the  lands  sued  for  by  reason  of  any  possession  of 
Jolly's  Island  by  their  tenants  and  the  tenants  of 
those  under  whom  they  claim  prior  to  the  passage  of 
the  law  in  January,  1844,  authorizing  the  lands  in 
dispute  to  be  entered.  If  the  title  to  Jolly's  Island 
was  in  the  State,  with  the  right  to  dispose  of  it  as 
the  Legislature  might  provide,  from  and  after  the  first 
of  January,  1820,  by  virtue  of  the  treaty  of  1819, 
then  the  lands  were  the  public  lands  of  the  State 
until  legally  disposed  of.  And  all  the  contracts  that 
Thomas  Hopkins,  and  his  heirs,  after  his  death,  may 
have  made  with  tenants  were  absolutely  void.  They 
were  all  trespassers  upon  the  public  lands,  and  no 
rights  could  be  acquired  by  virtue  of  such  contracts. 
Kennedy  v.  WigginSy  5  Hum.,  125;  Edwards  v.  Baits, 
5  Yer.,  441 ;  Gillespie  v.  Wood,  4  Hum.,  437 ;  Bamhart 
V.   Neisler,   6   Hum.,   493. 

The  rule  is  that  the  landlord  and  tenant  are  both 
trespassers  upon   the  public   lands,   and   the  contract  of 
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tenancy  is  illegal    and   void.       But   the  State,   in  pass- 
ing laws  to  dispose  of  her  public  lands,  has  generally 
I  given  the  actual   resident  upon   the   land  the  preference 

I  of  entry,  though  he  may  have  been  a  mere  tenant 
f  pat  there  by  another,  as  was  Pike  the  mere  tenant 
of  Wiggins  in  the  case  in  5  Hum.,  125.  The  law 
disposing  of  the  lands  in  the  Ocoee  district  gave  the 
occupant  right  to  Pike,  and  the  court  held  that  the 
law  could  not  recognize  the  contract  of  tenancy  be- 
tween Wiggins  and  Pike  because  both  were  mere  tren- 
1  passers   upon   the   land   until    the   law   passed,   and   then 

it  gave  the  occupant  right  to  Pike,  who,  by  the  Act 
of  the  Legislature,  was  vested  with  the  occupant  right 
by  the  bounty  of  the  State,  and  he  could  legally  sell 
and  transfer  to  Kennedy.  See  also  Bearing  v.  Catcy 
8   Hum.,   29;   Kenner  v.   Mounteastle,   5   Hum.,    128. 

Fourth.  If  we  are  forced  to  admit  that  the  pre- 
sumption of  a  grant  could  begin  to  run  against  the 
State  aflter  the  20th  day  of  January,  1820,  the  time 
limited  for  the  Indian  occupancy  by  the  treaty  of 
1819,  which  we  do  not  believe  possible  for  the  rea- 
sons stated  and  authorities  cited,  the  plaintiffs  mu^t 
show  by  proof  that  they  and  those  under  whom  they 
claim  title  to  Jolly's  Island  have  held  the  actual,  ad- 
verse, continuous  and  unbroken  possession  of  the  island 
for  twenty  whole  years  together — say  from  first  of  Jan- 
nary,  1820,  to  first  of  January,  1840.  Any  time 
short  of  the  twenty  years  will  not  do.  If  at  any 
time  they  were  not  in  possession,  if  at  any  time  a 
hiatus  intervened,  they  cannot  couple  the  time  before 
and   afker  the  hiatus  to  make  the  twenty  years  to  raise 
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the  presumption  of  a  grant  in  their  favor:  2  Swan^ 
31;  2  Wendell,  37;  11  East,  372;  1  Cowper,  110. 
And  we  deny  that  the  proof  in  this  cause  shows  that 
either  Thomas  Hopkins  or  those  claiming  under  him 
by  themselves  or  tenants,  were  ever  in  the  actual, 
continuous  and  unbroken  possession  of  Jolly's  Island 
for  twenty  consecutive  whole  years  together.  The 
plaintiff's  own  witnesses  do  not  prove  such  a  state  of 
facts. 

Jno.   Baxter,   for  defendant  in   error. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  ejectment  was  brought  by  the  heirs 
of  Thos.  Hopkins  to  recover  of  Thos.  Calloway  a  val- 
uable island,  known  as  ^' Jolly  Island,''  situated  at  the 
junction  of  the  Tennessee  and  Hiwassee  rivers,  now 
in  Meigs  county.  They  recovered  an  undivided  in- 
terest in  the  land  sued  for,  and  a  new  trial  having 
been  refused,  Calloway's  heirs,  against  whom  the  ac- 
tion  was   revived,   have   appealed    in   error. 

The  plaintiff's  title,  under  the  charge  of  the  Cir- 
cuit  Judge,  was  made  out  in  the  following  manner: 
The  island  was  granted  by  the  State  of  North  Caro- 
lina to  John  Hacket  and  Stokely  Donelson,  by  grant 
dated  the  17th  July,  1794.  Intermediate  conveyances 
between  one  of  the  grantees — Stokely  Donelson — and 
Thos.  Hopkins,  the  ancestor  of  the  plaintifis,  were 
read,  but  it  is  not  necessary  to  set  them  forth  par- 
ticularly,— it  is  sufficient  to  say  that  they  do  not  form 
a   perfect    chain    of    title    from    grantees    to    Hopkins; 
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bat  the  plaintifis  read  a  deed  from  F.  A.  Ross  to 
Thos.  Hopkins,  dated  the  12th  of  October,  1822,  pur- 
porting to  convey  the  entire  fee  simple  title  to  the 
island,  and  it  is  claimed  that  Thos.  Hopkins  held  un- 
interrupted adverse  possession  of  the  island  for  more 
than  seven  years  thereafter,  claiming  under  said  deed, 
and  it  being  granted  land,  his  title  became  perfect, 
by   virtue   of  the   first  section   of  the   Act   of  1819. 

In  answer  to  this,  it  is  said  for  the  defendants 
that  the  grant  to  Hacket  and  Donelson  was  void,  for 
reasons  to  be  hereafter  explained,  and  that  no  other 
valid  grants  ever  issued  for  the  land  until  the  issu* 
ance  of  the  grants  in  1850,  under  which  the  defend- 
ant  claims. 

For  the  plaintifls  it  is  not  seriously  denied  that 
the  the  grant  before  referred  to  was  originally  void^ 
and  so  the  Circuit  Judge  held;  but  he  also  held  that 
it  was  cured  and  made  valid  by  an  act  of  the  Legis- 
lature of  Tennessee  of  1819,  ch.  50,  and  that  from 
and  aft^r  that  date  the  island  was  granted  land,  and 
that  seven  years'  adverse  possession  by  Hopkins  after 
that  date,  claiming  under  a  color  of  title,  would  per- 
fect his  title  to  the  island.  The  effect,  therefore,  of 
said  Act  of  1819  upon  the  grant  in  question,  becomes 
for  the  present  a  material  question.  Was  the  charge 
of  the   Circuit  Judge   upon   this  question   correct? 

In  order  to  determine  this  question,  it  becomes 
important  to  ascertain  the  grounds  upon  which  the 
grant  was  originally  void.  It  was  argued  that  it  was 
void  upon  two  grounds:  1.  By  the  act  of  the  Leg- 
uslatnre   of   North   Carolina,   commonly   called    the   Ces- 
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sioD  Act,  of  1789,  the  territory  embracing  the  land 
in  question  was  ceded  to  the  United  States,  and  the 
cession  accepted  by  an  act  approved  the  2d  of  April, 
1790;  so  that,  at  the  date  of  the  grant — 17th  July, 
1794 — the  State  of  North  Carolina  had  no  title  to  the 
land  in  question,  and  could  grant  none.  This  was 
unquestionably  so,  unless  this  grant  comes  within  the 
savings  of  said  act,  which  in  substance  is,  so  far  as 
need  be  noticed,  that  in  all  cases  where  entries  had 
been  previously  made  agreeably  to  existing  laws,  the 
State  of  North  Carolina  reserved  the  right  to  perfect 
such  title  by  the  issuance  of  a  grant;  so  that  a  grant 
from  the  State  of  North  Carolina  for  lands  lying  within 
the  territory  ceded,  dated  after  the  Cession  Act  had 
been  accepted,  but  founded  upon  a  valid  entry  made 
previously  thereto,  would  be  valid,  but  unless  founded 
upon  such  previous  entry,  would  be  void,  because  the 
State   making   the   grant   had   no   title. 

Two  copies  of  the  grant  in  question  were  read  in 
evidence  by  the  plaintiffs,  showing  some  discrepancies, 
but  in  neither  copy  does  it  purport  to  be  founded 
upon  any  previous  entry,  nor  was  any  entry  or  other 
incipient  right  produced.  It  may,  for  the  argument, 
be  conceded  that  this  would  not  be  essential  to  the 
validity  of  a  grant  issued  prior  to  Cession  Act.  After 
that  act,  however,  the  State  of  North  Carolina  had  no 
power  to  issue  the  grant,  unless  it  appear  to  be  done 
in  perfecting  an  incipient  right  under  a  previous  entry 
or  otherwise.  But,  as  we  have  said,  it  does  not  ap- 
pear in  this  case  that  the  grant  in  question  was 
founded    upon    any   previous    entry    or    other    incipient 
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title.  It  does  not  upon  its  face  purport  to  be^  nor 
is  any  such  previous  entry  or  incipient  right  produced 
in  evidence.  We  are^  therefore^  of  opinion  that  the 
grant  was  void  for  want  of  title  in  the  State  of 
North  Carolina  at  its  date.  This  was  substantially 
held  in  PoWa  leasee  v.  Wendle,  5  Wheaton,  292 ;  also 
Pollys  lessee  v.  Wendle,  9  Cranch,  87.  This  was  the 
ground  upon  which  the  Circuit  Judge  held  the  grant 
to  be   void,   until   cured   by   the   Act  of  1819. 

But,  in  the  second  place,  it  is  argued  that  the 
grant  was  void  because  the  Indian  title  to  the  land 
had  not  been  acquired  by  treaty  or  otherwise. 
When  the  county  of  Washington  was  established  in 
1777,  embracing  the  entire  territory  of  Tennessee,  an 
entry  taker  was  appointed^  and  numerous  entries  were 
made,  but  previous  thereto  a  treaty  had  been  made 
with  the  Cherokee  Indians,  by  which  their  title  was 
acquired  to  all  the  lands  of  said  county  lying  east  of 
a  line  running  across  upper  East  Tennessee  by  Chim- 
ney  Top  Mountain,  passing  the  Holston  at  the  mouth 
of  Cloud^s  Creek,  afterward  known  as  Brown's  line. 
The  title  of  the  Indians  to  the  land  west  of  this 
line  still  remained  with  them.  Many  of  the  entries 
that  had  been  made  lay  west  of  the  line.  There- 
upon, in  April,  1778,  the  Legislature  of  North  Caro- 
lina passed  an  act  declaring  void  all  entries  made  in 
Washington  county  of  lands  lying  west  of  Brown's 
line,  and  the  entry  takers  were  directed  to  refund  all 
moneys  paid  for  such  lands.  In  April,  1783,  an  act 
was  passed  by  the  Legislature  of  North  Carolina  open- 
ing   a    land-office    at    Hillsborough,   called    John    Arm- 
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strong's  office^  and  under  this  act  Brown's  line  wa» 
abandoned^  or,  in  other  words,  the  entire  State  thrown 
open  to  entry,  except  certain  reservations,  among^ 
which  was  a  reservation  for  the  Indians.  Without 
tracing  the  lines  of  this  reservation,  it  is  sufficient  to 
say  that  the  land  in  question  is  west  of  Brown's  line, 
and  was  still  within  the  Indian  reservation  as  estab- 
lished by  the  Act  of  1783,  although,  as  we  have 
seen,  a  much  larger  scope  of  country  was  thrown 
open  to  entry  by  this  latter  act.  John  Armstrong's 
office,  however,  was  closed  after  the  25th  of  May, 
1784,  remaining  open  but  a  few  months.  The  In- 
dian title  to  the  island  was  extinguished  by  the  treaty 
of  the  19th  of  March,  1819,  in  which  the  island  is 
expressly  named.  It  has  been  settled  that  Grants 
from  North  Carolina  of  lands  reserved  to  the  Chero- 
kee Indians  under  their  treaties,  were  void  under  the 
laws  of  that  State;  though,  in  the  absence  of  laws 
expressly  declaring  such  entries  and*  grants  void,  it 
might  be  a  question  whether  a  State  could  not  have 
granted  the  fee  subject  to  the  right  of  the  Indians. 
If  the  land  in  question  was  entered  prior  to  the  Act 
of  April,  1783,  then,  as  it  lay  west  of  Brown's  line, 
the  entry  was  void,  by  the  express  terms  of  the  Act 
of  1778  before  referred  to.  If  made  in  Armstrong's 
office  during  the  time  it  was  open  from  April,  1783, 
to  May,  1784,  the  entry  was  still  in  violation  of  the 
treaties  and  acts  by  which  this  land  was  still  include<) 
within  the  Indian  territory.  If  the  Grant  in  ques- 
tion was  one  issued  by  the  State  of  North  Carolina 
after    the    Cession    Act,    but    founded    upon    an'    entry 
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made  previous  to  the  Act  of  1783,  then  the  only  ob- 
jection to  the  validity  of  the  grant  would  be,  that  it 
was  declared  .void  by  the  Act  of  1778  because  the 
land  was  west  of  Brown's  line.  If  made  after  the 
Act  of  1783,  in  Armstrong's  office,  it  was  not  neces- 
sarily void  because  the  land  was  west  of  Brown'& 
line,  for  entries  might  have  been  lawfully  made  west 
of  Brown's  line;  but  it  would  still  be  subject  to  the 
objection  that  the  land  was  within  the  Indian  reser- 
vation. We  are  of  opinion  that  the  grant  in  this 
case,  so  far  as  now  appears,  was  not  one  of  the  grants 
embraced  by  the   Act  of  1778. 

We  come  now  to  consider  the  effect  of  the  Act 
of  1819,  which,  it  is  argued,  makes  the  grant  valid. 
It  is  entitled  '^An  Act  to  confirm  and  make  good  all 
grants  issued  by  the  State  of  North  Carolina  on  en- 
tries and  warrants  made  west  of  Brown's  line."  The 
preamble  is  as  follows:  ^'Whereas,  in  the  year  1779 
(this  is  probably  a  mistake  in  the  date — ^it  was  in  the 
year  1778)  the  State  of  North  Carolina  passed  a  law 
forbidding  the  entering  of  land  west  of  a  line  called 
Brown's  line,  which  act  declares  all  entries  heretofore 
made  and  grants  heretofore  issued,  and  all  entries 
hereafter  made  and  grants  hereafter  issued,  for  any 
land  west  of  the  before  described  line,  null  and  void, 
and  required  the  enterers  to  call  on  the  entry  taker 
and  receive  their  money  for  said  entry,  yet  said  entry 
taker  never  did  refund  said  money,  and  said  entries 
and  warrants  were  perfected  into  grants;  therefore. 
Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee,  that   all   grants  hereafter   issued,   and  said 
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entries  and  warraDts,  when  the  money  was  actually 
paid,  shall  be  good  and  valid  to  all  intents  and  par- 
poses,  both  in  law  and  equity/^  Does  this  act  make 
valid  the  grant  in  question?  To  what  class  of  grants 
and  entries  does  it  apply?  It  seems  clear  that  it 
was  intended  to  make  valid  that  class  of  grants  whieh 
by  the  Act  of  1778  (or  1779,  as  it  is  called)  were 
<leclared  void, — that  is,  entries  and  grants  founded 
thereon  for  lands  lying  west  of  Brown's  line,  made 
at  a  time  such  entries  and  grants  were  forbidden. 
But  it  must  certainly  be  understood  that  this  act  was 
only  intended  to  remove  that  particular  objection,  that 
18,  the  objection  that  the  entries  and  grants  were  void 
for  the  reason  that  the  land  was  west  of  Brown's 
line.  In  other  words,  if  the  grant  be  in  other  re- 
Bpects  valid,  and  void  only  for  this  particular  reason, 
then  the  act  in  question  was  intended  to  remove  the 
particular  objection,  and  make  the  grant  valid,  upon 
the  condition  mentioned ;  so  that,  if  this  grant  was 
one  of  the  grants  declared  void  by  the  Act  of  1778, 
and  was  void  for  no  other  reason,  then  the  Act  of 
1819  would  apply,  upon  the  conditions  specified.  Bnt 
if  this  grant  was  void  for  the  reason  first  stated,  that 
is,  because  it  was  made  after  the  State  of  North  Oar- 
olina  had  parted  with  her  title  under  the  Cession  Act, 
and  not  founded  upon  an  entry  made  previous  thereto, 
then  this  act  was  not  intended  to  cure  this  defect  or 
make  valid  a  grant  of  this  character;  in  other  words, 
in  cases  where  grants  were  made  by  the  3tate  of 
North  Carolina  before  the  Cession  Act,  or  where  en- 
tries were   made   prior   to    said    act,   and    grants    issued 
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thereon  afterwards^  for  land  lying  west  of  Brown^s 
line,  snch  entries  and  grants  having  for  that  reason 
been  declared  void  by  the  Act  of  1778,  are  by  this 
act  declared  valid,  upon  the  condition  stated.  But 
this  act  was  never  intended  to  make  valid  all  grants 
issued  by  the  State  of  North  Carolina  for  lands  lying 
within  the  territory  of  Tennessee,  and  made  after  the 
former  State  had  parted  with  all  title  and  right  to 
grant  the  same,  under  the  Cession  Act,  and  not 
founded   upon   entries   made   previous   to   said   act. 

And  this  we  understand  to  be  the  character  of 
the  present  grant.  It  was  made  in  1794,  after  the 
State  had  parted  with  its  title  to  the  land.  It  does 
not  appear  to  be  founded  upon  any  entry  made  pre- 
vious to  the  Cession  Act.  It  must,  therefore,  be  re- 
garded simply  as  a  grant  issued  by  the  State  of  North 
Garolina,  without  any  title  or  authority  for  doing  so^ 
and  for  this  reason  void;  and  we  are  of  opinion  that 
the  Act  of  1819  was  not  intended  to  have  any  appli- 
cation to  a  grant  like  this.  A  contrary  construction 
would  make  all  grants  issued  by  said  State,  after  the 
Cession  Act,  for  lands  in  Tennessee,  valid,  without 
regard  to  any  previous  entry.  That  act  was'  intended 
to  make  valid  those  grants  issued  by  the  State  of 
North  Carolina  when  said  State  might  have  rightfully 
granted  the  land,  but  for  the  prohibition  in  the  Act 
of  1778.  This  grant,  so  far  as  now  appears,  was 
iasaed  by  the  State  of  North  Carolina  without  any 
color  of  title  or  authority  whatever.  The  Act  of 
1819  removes  the  objection  to  the  grant  made  by  the 
Act   of   1778,    and    leaves    it    as    if   that    act   had  not 
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beeD  passed.  But  with  that  act  out  of  the  way^  this 
grant  is  still  void  for  the  reason  already  stated^  and 
for  a  reason,  not  removed  by  the  Act  of  1819;  this 
was  certainly  never  intended.  This  makes  it  unneces- 
sary to  discuss  the  question,  whether,  in  order  to 
bring  a  grant  within  the  provisions  of  the  Act  of 
1819,'  it  must  affirmatively  appear  that  the  money  was 
actually  paid,  or  whether  the  recital  in  the  grant  of 
the  payment  of  the  money  is  to  be  taken  as  prima 
facie  true,  and  thus  throw  the  burthen  of  proof  upon 
the  opposing  party  to  show  that  the  money  was  not 
paid.  Not  regarding  the  statute  as  applicable  to  this 
case,  we  do  not  deem  it  proper  to  determine  the  con- 
struction of  it  in  cases  where  it  is  applicable.  We 
therefore  hold,  that  the  Circuit  Judge  erred  in  charging 
the  jury  that  the  grant  in  question  was  made  valid 
by  the  Act  of  1819.  So  far  as  appears  to  us  in 
this   record,   said   grant   was   void   and   remained   so. 

This  leaves  the  title  of  the  plaintiffs  to  defend 
upon  other  and  different  grounds,  upon  which,  how- 
ever, the  case  was  not  presented  to  the  jury  in  the 
charge,  and  the  questions  in  regard  thereto  are  not 
now  l)efore  us.  The  error  indicated  changes  the  en- 
tire aspect  of  the  case.  We  do  not  regard  it  proper 
to  notice  other  questions  argued,  as  it  is  not  neces- 
sary  that  they   should    be  settled. 

For  the  error  indicated,  the  judgment  is  reversed 
and   a  new  trial   awarded. 
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Railroad  v.   Walker. 

Railroads.  Accidents.  Contributory  negligcTiee,  Under  statatory  regal a- 
tioDfi,  Code,  sees.  1166-8,  in  regard  to  railroad  companies  and  the  de- 
cisions of  this  court  interpreting  them,  in  case  of  failure  on  the  part 
of  the  railroad  company  to  show  that  the  precautions  required  have 
heen  complied  with,  the  company  is  liable  for  the  injury  resulting, 
although  the  observance  of  the  requirements  would  not  have  pre- 
vented the  injury  and  the  injured  party  contributed  to  the  damage 
by  his  own  negligence.  Yet  his  negligence  may  and  should  be  looked 
to  by  the  jury  in  mitigation  of  damages. 


FROM    BRADLEY. 


Appeal  in  error  from  Circuit  Court  of  Bradley, 
January   Term,    1872.       J.  B.  Hoyl,  J. 

VanDyke,  Cooke  &  VanDyke,   for  plaintiff. 

R.   M.    Edwards,   for  Walker. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

Walker  brought  this  action,  and  recovered  $1,000 
damages,  for  injuries  sustained  by  being  struck  and 
knocked  off  of  defendant's  railroad  track  by  an  engine. 
A  new  trial  having  been  refused,  the  railroad  com- 
pany have   appealed   in   error. 

Walker  and  one  Maxwell  started  from  Cleveland 
io  hunt  squirrels.  A  short  distance  below  the  rail- 
road depot  they  came  upon  the  track  of  the  road 
mnning  to  Chattanooga.  At  Cleveland  two  roads 
diverge — one   leading  to    Dalton,   Georgia,   the  other  to 
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Chattanooga — but  the  two  tracks  for  some  distance  run 
parallel.  It  was  about  the  regular  schedule  time  for 
freight  trains  to  start  upon  both  roads^  running  to- 
wards Dalton  and  Chattanooga,  and  the  trains  about 
the  time  started,  the  Dalton  train  a  short  distance  in 
advance.  Walker  and  Maxwell  being  upon  the  track 
of  the  Chattanooga  road,  were  struck  and  knocked  off 
by  the  engine,  and  in  consequence  of  the  injury, 
Walker's   arm   was  amputated. 

The  charge  of  the  Circuit  Judge  we  think  in  strict 
conformity  with  the  law  as  held  by  this  court  in  re- 
cent  cases. 

In  order  to  prevent  accidents  upon  railroads,  our 
statute  enacts  certain  specific  regulations  to  be  com- 
plied with  by  the  employees  of  railroads  in  the  run- 
ning of  trains — among  other  things,  that  they  shall 
keep  the  engineer,  fireman,  or  some  other  person  on 
the  locomotive,  always  on  the  lookout  ahead,  and 
when  any  person,  animal  or  other  obstruction  appears 
upon  the  road,  the  alarm  whistle  shall  be  sounded, 
the  brakes  put  down,  and  every  possible  means  used 
to  stop  the  train  and  prevent  an  accident.  There 
are  other  requirements,  but  they  need  not  be  specially 
noticed.  See  Code,  sec.  1166.  The  statute  not  only 
requires  these  precautions  to  be  observed,  but  furthei 
provides  that  "every  railroad  company  that  fails  to 
observe  these  precautions,  or  cause  them  to  be  ob- 
served by  its  agents  or  servants,  shall  be  responsible 
for  all  damages  to  persons  or  property  occasioned  by 
or  resulting  from  any  accident  or  collision  that  may 
occur."       And   "no   railroad   company  that   observes,  or 
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causes  these  precautions  to  be  observed^  shall  be  re- 
responsible  for  any  damages  done  to  persons  or  pro})- 
erty  on  its  road.  The  burthen  of  proof  that  it  has 
observed  these  precautions  shall  be  upon  the  compa- 
Dv."      Code,  sees.   1167-8. 

It  will  be  observed  that  the  statute  does  not  make 
the  liability  of  the  company  depend  upon  whether  or 
not  the  accident  or  collision  was  the  consequence  of 
the  failure  of  the  employees  to  observe  these  precau- 
tions, but,  on  the  contrary,  the  company  shall  be  lia- 
ble to  all  damages  resulting  from  any  accident  or 
collision  in  all  cases  where  the  company  fail  to  prove 
that  the  precautions  were  observed.  Therefore,  if  the 
precautions  have  not  been  observed,  the  company  i» 
liable,  although  it  may  appear  that  the  observance  of 
the  precautions  would  not  have  prevented  the  acci- 
dent. 

We  fully  recognize  the  justice  of  the  law  as  laid 
down  in  some  of  the  authorities,  that  persons  going 
upon  railroad  tracks  ought  to  be  required  to  act  as 
rational  and  sensible  creatures,  and  to  exercise  their 
sense  in  looking  out  for  trains,  and  thus  avoid  un- 
necessary danger  to  themselves  and  others,-  and  in 
very  many  such  cases  the  injured  parties  contribute  in 
a  great  degree  to  the  accident  by  their  culpable  failure 
to  observe  the  most  common  degree  of  prudence  and 
attention.  But  under  the  statute  before  quoted,  as 
construed  by  this  court,  the  mere  negligence  of  the 
injured  party,  contributing  to  the  accident,  will  not 
altogether  defeat    the    action,   provided    the    precautions 

of   the    statute    have    not   been    observed.       This   n.egli- 
25 
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gence^  however^  may  and  should  be  looked  to  by  the 
jury  in   mitigation   of  -damages. 

All  this  was  very  correctly  and  clearly  laid  down 
to  the  jnry  by  the  Circuit  Judge  in  his  charge^  and 
in  .accordance  with  the  cases  recently  before  the  court: 
W.  &  A.  R.  JR.  V.  N.  &  a  R.  R.y  and  M.  &  C.  R. 
R.   V.    Mary  A.   Robertson — unreported   cases. 

Upon  the  question  of  fact,  whether  the  precautions 
of  the  statute  were  observed,  the  proof  seems  pretty 
strongly  to  indicate  that  they  were;  but  in  this  there 
is  some  doubt,  and  conflict  in  the  evidence,  and,  un- 
der the  rule  of  the  court,  we  cannot  disturb  the  ver- 
dict of  the  jury,  endorsed  as  it  is  by  the  refusal  of 
the   Circuit  Judge   to .  set   it  aside. 

We  are  of  opinion  that  the  plaintiff  contributed 
very  greatly  to  the  accident  by  his  own  negligence. 
We  suppose  the  jury  so  thought,  and  took  this  into 
consideration  in  assessing  their  damages,  otherwise  their 
verdict  might   have   been   larger. 

Affirm   the  judgment. 
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Allen  v,  Allen. 

Chancery  Pleading.  No  erons  bill  needed.  Bill  waa  filed  asking  for  an 
account.  It  was  taken,  and  balance  found  in  favor  of  defendant,  an<l 
decree  made  for  defendant  without  exception.  It  is,  upon  appeal,  no 
valid  objection  to  the  decree  that  defendant  filed  no  cross  bill — non^r* 
was  needed. 


FROM    MEIGS. 

Appeal  from  Chancery  Court  of  Meigs,  September 
Term,    1871.       D.   M.   Key,   Ch. 

Frazler,   for  complainant. 

BuRKETT  &  Smith,   for   defendant. 

McFarland,  J.,  delivered  the   opinion  of  the  -court. 

This  bill  was  filed  to  enjoin  an  action  at  law, 
claiming  credits  against  the  debt  sued  on,  and  setting 
up  equitable  grounds  of  relief,  and  praying  for  an  ac* 
count  to  ascertain  the  rights  of  the  parties.  The  de- 
fendant made  no  exception  to  the  jurisdiction,  but 
answered  to  the  merits,  admitting  some  credits  and 
denying  other  grounds  of  relief.  An  account  wa.s 
ordered,  but,  by  consent,  a  statement  made  by  V.  C. 
Allen  was  substituted,  and  it  was  agreed  that  the 
court  should  act  upon  this  as  upon  the  master^s  re- 
port. It  showed  a  balance  in  favor  of  the  defend- 
ant. There  was  no  exception  filed  to  it.  The  Chan- 
cellor   rendered   a  decree    for    the    balance    thus  shown 
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to  be  due  the  defendant.  The  complainant  has  ap- 
pealed. 

The  complainant  has  not  shown  by  proof  any  equi- 
ties against  the  defendant's  claim,  except  the  credits 
admitted  in  the  defendant's  answer  and  shown  in  the 
statement  of  V.  C.  Allen.  But  it  is  now  argued, 
that,  as  no  cross  bill  was  filed;  it  was  error  to  render 
a  decree  for  the  defendant  for  the  balance  due  him ;. 
he  should  have  been  remitted  to  his  action  at  law. 
This  position  is  not  maintainable.  The  complainant 
having  prayed  for  an  account,  must  abide  the  result 
of  it.  In  such  case  no  cross  bill  is  necessary.  The 
complainant  has  obtained  the  very  relief,  except  that 
he   did   not  obtain  all  the  credits   he  claimed. 

The   decree   will  be   affirmed,   with    costs. 


Railroad  v.  Ford. 

OoNTBACT.  Executed  or  executory.  A  cow  was  agreed  to  be  sold  for  thirty 
dollars,  but  the  price  had  not  been  paid  nor  the  cow  delivered,  and 
the  cow  was  killed  by  railroad.  Another  cow  was  delivered  to  the 
purchaser,  and  vendor  sued  for  the  value  of  cow  killed.  Held :  the 
suit  might  well  lie.    The  title  to  the  cow  was  still  in  the  vendor. 


FROM    HAMILTON. 


»  Appeal   in   error    from   Circuit    Court    of   Hamilton, 
July  Term,   1871.    J.   B.   Hoyl,  J. 
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Cooke,  for  railroad,  said: 

This  was  a  suit  by  defendant  in  error  against 
plaintiff  in  error  for  killing  a  cow.  The  only  ques- 
tion presented  here  is,  whether  the  cow,  at  the  time 
it  was  killed  or  injured,  was  the  property  of  the 
plaintiff  below,  who  had  sold  the  cow  to  Vinson,  who 
had  agreed  to  pay  him  thirty  dollars  for  it,  and  the 
plaintiff  had  agreed  to  take  it.  The  cow  was  to  be 
delivered  and  the  money  paid  in  about  a  week^  but 
which  had  not  been  done  at  the  time  it  was  injured 
by  the  train  of  defendant.  It  is  insisted  for  plaintiff 
in  error,  that  by  this  contract  the  title  passed  from 
Ford  to  Vinson,  and  that  Ford  had  no  right  to  main- 
tain this  action  for  the  injury  to  the  animal.  The 
Circuit  Judge  was  so  requested  to  instruct  the  jury, 
which  he  declined,  but  instructed  them  that  the  title 
did  not  pass  upon  this  contract,  unless  there  had  been 
a  delivery   of  the   property   or   the   money   paid. 

McFabland,  J.,  delivered  the  opinion  of  the  court. 

Ford  brought  this  suit  to  recover  the  value  of  a 
cow,  alleged  to  have  been  killed  by  the  cars  of  the 
railroad  company.  He  recovered^  and  the  company 
have  appealed   in   error. 

The  only  question  made,  arises  upon  the  effect  of 
the  testimony  of  Ford  and  one  Vinson.  In  stating 
the  value  of  the  cow,  they  stated  that  Ford  had  sold 
the  cow  to  Vinson  for  thirty  dollars;  that  she  was 
to  have  been  delivered  in  about  a  week,  but  was 
killed  before  that  time.  Ko  money  had  been  paid. 
That  after  this  cow  ^as  killed.  Ford  delivered  Vinson 
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another  cow  in  the  place  of  the  one  killed.  Upon 
thifi  the  court  was  asked  to  instruct  the  jury,  that  the 
agreement  of  Ford  to  sell  the  cow  to  Vinson  for 
thirty  dollars,  and  the  agreement  to  take  her  at  that 
price,  completed  the  contract  and  passed  the  title  to 
Vinson,  so  as  to  defeat  Ford  from  maintaining  this 
action,  although  the  cow  had  not  been  delivered  nor 
the  money  paid.  This  instruction  was  refused.  The 
general  proposition  is  no  doubt  correct,  that  when  the 
contract  is  complete,  according  to  the  agreement  of 
the  parties,  leaving  nothing  further  to  be  done  by 
either,  then  the  title  passes,  although  there  be  no 
formal  delivery  or  payment  of  the  money.  But  this 
must  be  understood  to  prevail  only  in  the  absence  of 
a  contrary  stipulation.  The  parties  may  annex  any 
qualification  to  the  general  terms  of  the  contract  that 
they  may  agree  upon;  and  the  title  will  not  be  held 
to  have  passed  by  a  contract,  when  it  appears  that 
the  parties  intended  that  it  should  not:  1  Col.,  92; 
2  Sneed,  22.  In  this  case  the  testimony  raising  this 
(|uestion  seems  to  have  come  out  incidentally  in  the 
testimony  of  the  plaintiff's  own  witnesses.  They  were 
not  cross  examined,  so  as  to  bring  out  fully  the  terms 
of  the  contract  between  Ford  and  Vinson,  as  to 
whether  they  regarded  the  sale  complete  before  the 
cow  was  killed.  But  we  see  very  clearly  that  they 
did  not  so  understand  it,  for  the  reason  that  after  the 
cow  was  killed  Ford  delivered  Vinson  another  cow 
in  her  place.  This  must  be  regarded  as  a  settlement 
of  that  question  between  the  only  two  parties  inter-^ 
ested   in   it.       They   agreed    that  'when    she   was    killed 
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she  was  Ford's  cow;  and  they  had  the  right  to  set- 
tle that  question.  The  Circuit  Judge  may  not  have 
settled  the  rule  accurately,  but,  upon  the  fiicts  of  this 
esse,  it  was  not  error  to  refuse  the  proposition  asked 
for.  If  there  be  any  error  in  the  charge,  it  is  a 
mere  abstract  error,  not  affecting  the  merits. 
Affirm   the  judgment. 


Prater  v,  Robinson. 

CuASCERY,  JuBiSDiOTiON.  2b  fftwU  mw  irUU  ai  law.  In  a  case  where  de- 
fendant has  been  prevented  bj  fraud  from  making  defense  at  law,  a 
court  of  equity  will  grant  a  new  trial  at  law.  But  where,  as  in  this 
case,  the  defendant  was  not  wholly  without  fault  himself,  and  had  an 
attorney  present  representing  him,  when  a  judgment  by  default  was 
taken,  which  judgment  is  grossly  unjust,  the  court  cannot  afford  re- 
lief without  overturning  well  established  rules  of  law. 


FROM    BLOUNT. 


Appeal   from   Chancery  Court  at   Maryville.       O.  P* 
Temple,  Ch. 

Brown,  for  complainant. 

,   for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 
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This  is  a  bill  to  obtain  a  new  trial  of  a  cause  at 
laWj  or  to  have  execution  of  the  judgment  perpetually 
enjoined.  The  latter  relief  was  granted,  and  the  de- 
fendant  has  appealed. 

Robinsoa  sued  Prater  in  an  action  for  false  im- 
prisonment. The  summons  was  executed  returnable  to 
the  May  term,  1865,  of  the  Circuit  Court  of  Blount 
county.  Prater  attended  the  court,  and  employed 
George  Brown,  an  attorney  of  the  court,  to  defend 
the  case  for  him,  and,  in  substance,  informed  him  that 
the  plaintiff  had  no  cause  of  action  against  him,  al- 
though he  was  not  then  informed  of  the  nature  of 
the  complaint,  as  no  declaration  had  been  filed,  or  if 
filed,  he  was  not  informed  of  its  contents.  Brown 
at  once  applied  to  the  clerk  for  the  papers  in  the 
case,  but  was  informed  that  no  such  papers  were  on 
file,  and  was  told  by  the  clerk  that  he  had  no  recol- 
lection of  ever  issuing  any  such  summons,  and  he  felt 
certain  there  was  no  such  suit  in  court.  Said  Brown 
then  examined  the  court  docket  made  out  by  the 
clerk,  but  found  no  such  case.  He  remained  at  court 
until  its  adjournment,  and  during  the  time  made  sev- 
eral searches  for  the  papers,  and  also  inquired  among 
the  attorneys  and  those  likely  to  know,  but  could 
find  no  one  who  had  ever  seen  such  a  case.  He 
!)ecame  satisfied  that  there  was  no  such  case  in  court, 
and  that  Prater  had  been  in  some  way  deceived  as 
to  the  service  of  the  summons  upon  him,  and  he  so 
informed    him. 

Between   this  and   the  next   term  of  the  court  (Sep- 
tember   term),    Prater   was    informed    by   persons    that 
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they  were  summoned  as  witnesses  in  the  case.  He 
again  saw  his  attorney,  Brown,  shortly  before  said 
September  term,  but  said  Brown  was  still  of  t^e 
opinion    that  there   was   no   such   case   in   court. 

This  was  immediately  after  the  termination  of  the 
late  civil  war,  when  the  courts  were  crowded  with  a 
flood  of  litigation,  and  the  business  in  a  confused  con- 
dition. Great  excitement  prevailed,  and  much  preju- 
dice existed  against  persons  identified  in  sympathy 
with  the  rebel  cause,  and  of  this  class  was  Prater. 
A  lawless  and  violent  spirit  prevailed  in  the  county, 
and  many  persons  suffered  severe  personal  injuries 
when  appearing  in  public  places,  resulting  in  some 
instances  in  the  loss  of  life.  At  the  September  term 
of  the  court  Prater  did  not  attend,  but  was  at  the 
time  in  an  adjoining  county,  and  we  are  satisfied  he 
remained  away  from  a  well-grounded  apprehension  of 
great  personal  danger.  Judge  Brown  did  not  attend 
this  term  of  the  court,  owing  to  the  fact  that  his 
business  required  him  to  be  in  attendance  upon  the 
Supreme  Court,  then  in  session.  He  had,  shortly  be- 
fore he  was  retained  by  Prater,  formed  a  partnership 
with  one  Jenkins,  who  was  comparatively  a  stranger 
in  the  county,  and  probably  unknown  to  Prater,  and 
Jenkins  attended  the  September  term  of  the  court  for 
Blount  county.  Jenkins  was  informed  by  Judge  Brown 
in  regard  to  the  matter — was  told  by  him  that  there 
was  probably  no  such  case  there,  but  was  requested, 
as  a  matter  of  precaution,  to  watch  for  the  cause 
during  this  term  of  the  court.  The  attorney  of  Rob- 
inson  produced   the    papers,   showing   a  declaration   reg* 
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ularly  filed  at  the  former  term,  and  moved  for  a 
judgment  by  default.  Jenkins  was  then  present  in 
court,  and  opposed  the  motion;  but  what  he  did — 
whether  he  offered  to  plead,  or  gave  any  reason  for  not 
having  pleaded  at  the  former  term— dors  not  appear^ 
The  judgment  by  default  was  rendered,  and  a  writ  of 
enquiry  awarded  and  executed  at  the  same  term,  as- 
sessing the  damages  at  $3,000,  for  which  there  was 
judgment.  Upon  the  writ  of  enquiry  no  defense  was 
made.  The  court  adjourned  before  Prater  had  any 
knowledge  of  the  judgment.  Proof  was  introduced  in 
regard  to  the  guilt  of  Prater  upon  the  charge  of  false 
imprisonment,  and,  so  far  as  this  record  shows,  the 
case  against  him  was  certainly  one  upon  which  he 
could  well  have  defended  uf)on  the  merits.  Upon 
these   facts  this   bill    was   filed. 

Courts  of  equity  have  the  power  to  enjoin  parties 
from  enforcing  judgments  at  law  where  they  have 
been  obtained  by  fraud,  or  where  an  equitable  defense 
exists  but  which  was  not  available  at  law.  Courts 
of  equity  exercise  the  right  of  granting  new  trials  at 
law  with  great  caution,  and  only  upon  strong  and 
clear  grounds;  yet  that  they  possess  this  jurisdiction^ 
is  well  settled.  It  is  established  by  a  great  weight 
of  authority,  that  this  relief  cannot  be  granted  unless 
the  judgment  has  been  obtained  by  fraud,  or  unless 
the  party  had  a  valid  legal  defense,  which  he  was 
prevented  from  making  by  the  fraud  of  the  other 
party,  or  by  accident,  surprise  or  mistake,  unmixed 
with  negligence  upon  his  part,  or  upon  the  part  of 
his   agent  or  attorney.       See   Leading   Cases  in    Equity^ 
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vol.  — ,  p.  195;  Marine  Ins.  Co,  of  Alexandria  v. 
Hodyson,  7  Crarich,  332;  2  Curtis'  Law  Rep.,  557; 
»Sieay  &  Sheppard  v.  Hughes,  5  Sneed,  155;  7  Hum.|. 
:19;  4  Col.,  62;  Powell  v.  Cyfers,  1  Heis.,  526.  In 
ihis  last  case  Judge  Nicholson  said;  '^The  allegation 
is,  that  complainant  did  not  make  his  defense  because 
he  was  prevented  by  threats  of  personal  violence  from 
attending  the  court  at  the  time  of  the  trial.  It  i» 
not  alleged  that  he  was  prevented  from  making  hia 
defense  by  the  threats  of  the  defendant,  or  that  the 
defendant  was  in  anywise  responsible  for  the  danger 
to  which  he  alleges  he  would  have  been  exposed  in 
attending  court;  nor  is  it  alleged  or  shown  by  proof 
that  he  could  not  have  made  defense  by  an  agent  or 
attorney.  We  are  unable  to  see  any  valid  ground 
on  which  the  relief  prayed  for  by  complainant  can  be 
granted.'^  This  authority  applies  strongly  to  this  case. 
We  are  of  opinion  that  at  the  May  term  of  the  court 
the  complainant  and  his  attorney  used  all  reasonable 
diligence  under  the  circumstances,  and  had  the  judg^ 
raent  been  rendered  at  that  term  of  the  court,  the 
facta  in  this  record  would  have  presented  a  strong 
case  for  equitable  relief.  But  it  appears  that  the 
complainant  had  information,  between  the  May  and 
September  terms  of  the  court,  sufficient  to  cause  him 
to  have  the  matter  fully  investigated,  and  to  lead  him 
to  believe  that  it  would  need  further  attention  at  the 
next  term  of  the  court.  In  this  view,  it  was  hif? 
doty  to  have  made  such  preparation  as  he  could  to 
ci^end.  He  had  an  attorney  present.  The  bill  al- 
leges   that    it    was    Jenkins'    duty    to    attend     to    the 
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oaujse.  The  complainant  himself^  we  are  satisfied,  had 
good  cause  to  remain  away;  but  he  might,  through 
an  agent  or  otherwise,  so  far  as  appears,  have  had 
his  attorney  fully  informed  as  to  the  reasons  for  not 
pleading  sooner,  and  also  as  to  the  grounds  of  de- 
fense. Had  these  facts  been  presented  to  the  court, 
we  cannot  presume  that  the  right  to  plead  and  con- 
tinue the  cause  would  have  been  denied;  but  if  it 
had  been,  upon  the  facts  being  shown  in  a  bill  of 
exception,  a  revising  court  could  not  have  failed  to 
correct  an  error  so  palpable  and  gross.  What  action 
was  taken  by  the  attorney  Jenkins,  this  record  does 
not  show.  But  the  record  does  not  show  that  he 
presented  the  facts  to  the  court,  and  asked  for  leave 
to  plead  or  continue  the  cause.  Whether  this  was 
his  fault,  or  the  fault  of  the  complainant  in  not  hav- 
ing him  fully  informed,  we  cannot  say ;  but  we  can- 
not hold  that  there  was  no  negligence,  either  upon 
the  part  of  complainant  or  his  attorney.  *We  admit 
that  the  extraordinary  state  of  affairs  then  existing  in 
the  country  deserves  to  be  duly  considered  as  part  of 
the  facts  going  to  explain  the  complainant's  conduct, 
and  thus  furnishing  a  good  reason  for  his  absence 
from  the  court  at  the  trial  of  the  cause,  and  also  a 
good  reason  why  the  Circuit  Judge  should  have  been 
easily  disposed  to  give  him  leave  to  continue  the 
cause,  but  the  principles  of  law  must  remain  the  same. 
In  such  a  case  as  this,  before  the  relief  here  prayed 
for  can  be  granted,  it  must  api)ear  that  the  complain- 
ant and  his  agent  or  attorney  have  been  guilty  of  no 
negligence.       Judging    from    this    record,    if   it    were  a 
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qaefltion  before  us,  we  should  say  that  the  judgment 
against  the  complainant  is  grossly  unjust;  but  it  is  a 
judgment  of  a  court  having  competent  jurisdiction  and 
authority  to  try  the  case  and  render  the  judgment, 
and  the  justice  of  this  judgment  is  not  now  before 
us.  Upon  the  facts  now  presented  we  can  grant  no 
relief,  without  violating  principles  that  have  been  long 
and  well  established. 

Let  the  decree   be  reversed  and  the  bill  dismissed. 


Sells  v.  King. 

L  Gkakqb  of  Vxntte.  Once  only  for  ttame  eauae.  The  Code,  eec.  2836, 
providefl  that  Change  of  venae  shall  be  ordered  only  onoe  for  the 
plaintiff  or  defendant,  except  for  causes  not  in  existence  when  the 
first  change  of  venue  was  made.  In  this  case  the  venue  having  been 
twice  changed  for  the  same  objection  by  the  plaintiff,  the  cause  is 
remanded  to  original  forum  for  trial. 

%  Same.  Agent  may  make  affidavit  There  is  no  reason  why  the  agent 
or  attorney  of  a  party  may  not  make  affidavit  for  the  change  of  venue 
for  his  principal. 

I 


FROM  CABTER. 


Appeal  in  error  from   the    Circuit  Court  of    Carter 
county^  July  Term,   1871.       E.  E.   Gillenwatbrs,   J, 
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•f   for  defendants. 


Ingersoll,   for  King. 

Sneed,   J.,   delivered  the   opinion   of  the  court. 

The  plaintiff  brought  his  action  of  trover  against 
defendant  to  recover  the  value  of  certain  property  al- 
leged to  have  been  taken  and  converted  by  the  de- 
fendant. The  damages  claimed  by  the  writ  were  $200, 
and  the  jury  rendered  a  verdict  for  $300.  The  plain- 
tiff thereupon  remitted  one  hundred  dollars  of  bis 
recovery,  and  judgment  was  rendered  for  two  hundred 
dollars,  from  which  the  defendant  has  appealed  in  error. 

The  action  was  originally  instituted  in  the  Circuit 
Court  of  Sullivan,  and  the  venue  was  changed  upon 
the  application  of  the  plaintiff  to  the  county  of  Carter, 
and  upon  the  application  of  the  defendant  the  venue 
was  again  changed  to  the  county  of  Sullivan.  There 
can  be  no  valid  objection  to  the  affidavit  of  an  agent 
in  support  of  the  application.  This  affidavit  should 
be  given  in  open  court — and  cases  may  and  often  do 
occur  when  the  party  is  by  some  imperative  necessity 
prevented  from  attending  court.  Upon  the  application 
of  the  plaintiff,  supported  by  the  affidavits  of  three 
^Moyal  citizens,"  under  the  Act  of  1866,  ch.  44,  the 
venue  was  again  changed  to  the  county  of  Carter, 
where  the  case  was  finally  determined.  To  this  pro- 
oeeding  the  defendant  excepted.  In  the  case  of 
Weakly  &  Co.  v.  McPieree  &  Bodtoick,  decided  at  Jack- 
son, it  was  said    by  Judge  Nelson,   in    delivering    the 
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opinion  of  the  courts  that  ^'So  important,  as  a  gen^ 
eral  rale^  is  it  to  litigants  that  their  causes  shall  be 
tried  in  the  counties  where  they  reside,  that  the  stat- 
ute does  not  allow  a  change  of  venue  as  a  matter  of 
right  or  of  course.  It  can  only  be  done  upon  a 
statement  of  facts  in  writing,  under  oath  or  affirma- 
tion on  the  part  of  the  applicant,  and  the  truth  of 
his  statement  is  to  be  verified  and  supported  by  the 
oath  of  at  least  three  respectable  persons,  and  then  not 
without  due  consideration  on  the  part  of  the  judge 
presiding.^'  In  that  case  it  was  held,  and  we  think 
upon  excellent  reasons,  that  the  provisions  of  these 
statutes  must  be  strictly  pursued.  In  the  case  before 
us  it  appears  that  the  venue  was  twice  changed  upon 
the  application  of  the  plaintiff,  and  each  application 
was  based  upon  the  same  reasons.  We  have  hereto- 
fore held  that  the  Act  of  1866,  ch.  44,  modifying  the 
statutes  upon  this  subject,  and  authorizing  the  venue 
upon  the  affidavit  of  the  applicant,  supported  by  the 
affidavit  of  three  compurgators,  being  unconditional 
union  men,  is  unconstitutional  and  void.  Haywood  v. 
Brown,  MS.,  Jackson,  1872.  Without  regard  to  that 
statute,  however,  this  case  may  be  disposed  of  on  other 
grounds.  The  statute  provides  expressly  that  the  venue 
may  be  changed  by  the  plaintiff  or  defendant,  or  both, 
but  not  more  than  once  by  each,  except  for  causes 
not  in  existence  when  the  first  change  was  taken. 
Code,  sec.  2836i  The  provisions  of  this  statute  were 
made  to  apply  by  the  Act  of  1870,  ch.  5,  sec.  2,  to 
cases  pending  before  justices.  This  statute  is  decisive 
of  this  case,  as  the   venue  was  changed  twice  upon  the 
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application  of  the  plaintiff^  and  for  both  changes  tlie 
same  causes  were  assigned.  It  results  that  the  case 
18  not  lawfully  in  the  Circuit  Court  of  Carter  county, 
and  the  judgment  will  be  remanded  for  transfer  to  the 
Circuit   Court   of  Sullivan. 


Railroad  v,  Mitchell. 

1.  RA.IL.ROADS.       Carriers  of  Goods  and  of  Passengers.       The  duties  and 

liabilities  of  railroads  and  other  common  carriers  differ  in  regard  to 
goods  and  passengers.  In  regard  to  goodp,  where  shown  to  have  been 
in  possession  of  the  carrier  and  injured  or  lost,  the  presumption  of 
liability  arises,  and  can  onlj  be  removed  by  proof  of  loss,  or  injury 
by  act  of  God  or  the  public  enemy.  The  carrier  of  passengers  only 
oontracts  for  competent  skill,  and  that  as  far  as  human  care  and  fore- 
sight can  go  he  will  transport  them  safely. 

2.  Same.      Negligence  not  presumed  from  injury  of  passenger.      Upon  proof 

of  an  injury  to  a  passenger,  no  presumption  against  either  the  carrier 
or  passenger  arises.  It  is  incumbent  upon  the  plaintiff  to  go  further 
and  show  not  simply  the  injury,  but  that  it  was  the  result  of  some 
negligence  of  the  carrier. 

8.  Practice  in  Circuit  Court.  Re-eaxtmimUion  of  Witnesses.  It  waa 
error  in  the  court,  over  objection,  to  permit  a  witness  to  be  re-called 
and  to  state  new  matter,  without  first  requiring  counsel  in  advance  of 
the  examination  to  state  what  he  purposed  to  prove.  It  was  error 
not  to  exclude  the  testimony  when  given,  which  was  incompetent, 
although  not  specially  requested  to  do  so. 


FROM   WASHINGTON. 


Appeal    in   error  from   the   Circuit  Court  of  Wash- 
ington,  April  Term,   1872.       E.  E.  Gillenwaters,   J. 


\      t 
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Barton  &  Baxter,  for  Railroad. 
EiRKPATRiCK  &  Reeve,   for  defendant. 

NiCHOi£ON,  C.  J.,  delivered  the  opinion  of  the  Court. 

Maria  L.  Mitchell,  the  widow  and  administratrix  of 
H.  J.  Mitchell,  sued  the  E.  T.,  V.  &  Ga.  R.  R.  Co., 
in  the  Circuit  Court  of  Washington  county,  for  injuries 
to  H.  J.  Mitchell,  which  caused  his  death,  and  claimed 
$50,000  damages  for  the  loss  sustained  by  herself  and 
her  three  children.  Upon  the  trial  of  the  cause  the 
jury  rendered  a  verdict  against  the  Company  for  $10,- 
000.       The   Company   has   appealed. 

The  first  error  relied  on  for  a  reversal  of  the  judg- 
ment is,  for  misdirection  of  the  court  to  the  jury. 
The  Judge   commenced   his   charge   as   follows: 

"To  have  a  verdict,  plaintiff  must  prove  that  de- 
fendant was  a  common  carrier  of  passengers;  that 
deceased  was  a  passenger;  that  the  injury  was  caused 
by  the  running  of  the  wheels  of  the  car  over  the  per- 
son of  deceased,  as  charged,  and  that  this  injury  resulted 
in  his  death.  Upon  proof  of  these  facts,  without  more, 
the  law  presumes  liability ;  and  if  there  is  no  expla- 
natory evidence,  showing  that  the  injury  resulted  from 
the  conduct  of  the  deceased  on  the  one  hand,  or  that 
defendant  had  taken  all  necessary  precaution,  reasona- 
bly requisite  to  prevent  like  injuries,  and  was  then  in 
the  exercise  of  that  care  and  diligence  required  of  car- 
riers of    passengers,   this    presumption   of    liability    will 

continue,   and   plaintiff  may   recover.^' 
26 
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As  there  was  Ho  controversy  as  to  the  facts^  that 
the  Company  was  a  common  carrier  of  passengers^  that 
the  deceased  was  a  passenger^  and  that  he  was  injured 
by  the  running  of  the  wheel  of  a  car  over  his  person, 
the  efiPect  of  this  charge  was  to  instruct  the  jury  that 
they  should  enter  upon  the  examination  of  the  case/ 
with  the  presumption  that  defendant  was  liable,  and 
that  this  presumption  was  sufficient  to  authorize  a  ver- 
dict for  the  plaintiff,  unless  it  should  be  overturned 
by  proof  showing  either  that  the  injury  resulted  from 
the  conduct  of  the  deceased  on  the  one  hand,  ot  from 
the  negligence  of  the  defendant  on  the  other  hand. 
It  is  assumed  that  this  presumption  of  liability  results 
from  the  simple  fact  that  deceased  received  the  injury 
from  which  he  died,  while  making  his  egress  from  the 
train  on  which  he  was  a  passenger,  and  without  any 
reference  to  the  question  of  negligence,  either  on  his 
part  or  that  of  the  defendant's  agents.  Can  the  in- 
struction be  maintained  as  sound  law,  to  the  full  ex- 
tent  in   which   it   is   given? 

In  examining  this  question,  it  is  proper  to  bear  in 
mind  a  difference  that  exists  between  the  liability 
which  attaches  to  a  common  carrier  of  goods  and  that 
of  a  common  carrier  of  passengers.  It  is  agreed  on 
all  hands  that  carriers  of  passengers  are  only  liable 
for  negligence,  either  proximate  or  remote,  and  that 
they  are  not  insurers  of  the  safety  of  their  passengers, 
as  they  are  as  common  carriers  of  goods.  2  Redf. 
Railw.,  sec.  176.  When  it  is  shown  that  goods  in  the 
possession  of  a  common  carrier  have  been  injured  or 
lost,   the   presumption   of    liability   arises,   and   can   only 
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be  removed  by  proof  of  loss  or  injury  by  the  act  of 
Ood  or  the  public  enemy.  But  the  common  carrier 
of  passengers  does  not  warrant  their  safety  at  all  events, 
bat  his  liability  as  to  them  goes  to  the  extent  that 
be  possesses  competent  skill;  and  that  so  far  as  human 
care  and  foresight  can  go,  he  will  transport  them 
safely.     Stokes  v.  Sattenstall,  13  Pet.,  192. 

It  would  seem  to  follow,  that  until  the  proof  shows, 
either  the  want  of  the  proper  skill  on  the  part  of 
common  carriers  of  passengers,  or  the  absence  of  that 
care  and  foresight  required  for  the  safety  of  passengers, 
no  liability  can  attach.  Yet  it  is  true,  that  in  2  Redf. 
on  Railways,  sec.  176,  the  principle  is  laid  down  in 
the  following  broad  terms:  "The  fact  that  injury  was 
suffered  by  any  one  while  upon  the  Company's  train 
as  passenger,  is  regarded  as  prima  fade  evidence  of 
this  liability.^' 

As  a  general  proposition,  this  statement  of  the  rule 
is  sustained  by  many  authorities,  and  is  undoubtedly 
correct  in  all  cases  in  which  the  proof  which  shows 
the  injury,  shows  also  circumstances  from  which  some 
degree  of  negligence  or  want  of  skill  may  be  attrib- 
uted to  the  carrier  at*  the  proximate  cause  of  the  injury. 
Sherman  &  Redfield  on  Negligence,  286,  say  that, 
*' Though  it  has  been  frequently  said  in  course  of  ju- 
dicial decisions,  that  the  mere  ftct  of  an  injury  suf- 
fered by  a  passenger  while  on  his  journey,  is  sufficient 
to  raise  a  presumption  of  negligence  on  the  part  of 
the  carrier,  yet  this  is  a  doctrine  altogether  too  broad 
to  be  sustained,  and  it  has  been  expressly  overruled 
in  cases  of  high  authority .''      These   authors   deduce  the 
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following  as  the  correct  rule:  "The  law  therefore  re- 
quireS;  in  an  action  against  a  carrier  for  injuries  suffered 
by  a  passenger,  prima  facte  proof  that  the  proximate 
cause  of  such  injuries  was  the  want  of  something 
which,  as  a  general  rule,  the  carrier  was  bound  to 
supply,  or  the  presence  of  something  which,  as  a  gen- 
eral rule,  the  carrier  was  bound  to  keep  out  of  the 
way."  It  follows,  that  when  the  proof  that  shows  the 
injury,  fails  to  show  the  want  of  something  which  the 
carrier  was  bound  to  supply,  or  the  presence  of  some- 
thing which  he  was  bound  to  keep  out  of  the  way, 
no  presumption  of  negligence  can  arise.  In  such  case 
the  plaintiff  must  go  further  and  make  out  his  case 
by  evidence  which  fixes  negligence  on  the  carrier. 
This  rule  was  well  illustrated  in  two  cases  relied  on 
in  support  of  the  judge's  charge.  The  first  is  the 
case  of  'Stokes  v.  Sattenatall,  13  Pet.,  190.  In  that  case 
Sattenstall  sued  Stokes  for  an  injury  sustained  by  his 
wife  by  the  upsetting  of  a  stage-coach  in  which  she 
was  a  passenger.  The  court  held,  that  "the  facts  the 
carriage  was  upset,  and  the  plaintiff's  wife  injured,  are 
prima  fade  evidence  that  there  was  carelessness,  or 
negligence,  or  want  of  skill  on  the  part  of  the  driver." 
These  facts  furnish  a  prima  facie  case  of  the  want  of 
that  skill  which  the  carrier  was  bound  to  supply,  and 
that  this  want  of  proper  skill  was  the  proximate  cause 
of  the   injury. 

The  other  case  is  that  of  Home  v.  M.  &  C.  R.  iJ.  Cb., 
1  Col.,  72.  This  was  an  action  against  the  Company 
for  killing  a  cow.  Upon  proof  of  the  killing  of  the 
<iow   by   the    locomotive,   the    court   held   that  the   onu^ 
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probandi  is  thrown  upon  the  defendant.  This  was 
clearly  correct,  because  the  proof  of  the  injury  showed 
the  presence  of  something  on  the  road  which  the  Com- 
pany  was  bound   to   keep   away. 

But  in  the  case  now  before  us,  proof  of  the  fact 
that  the  deceased  fell,  in  leaving  the  car,  and  was 
injured  by  the  wheel  running  over  his  leg,  does  not 
show  the  want  of  something  which  the  defendant  was 
bound  to  supply,  or  the  presence  of  something  which 
defendant  was  bound  to  keep  away.  From  this  proof 
we  have  no  right  to  presume  that  the  train  had  not 
stopped  a  reasonable  time  at  the  station,  nor  that  the 
agents  of  the  Company  had  failed  to  give  all  the  sig- 
nals and  discharge  all  the  duties  imposed  on  them, 
nor  that  sufficient  platforms  were  not  provided  for  the 
ingress  and  egress  of  passengers.  Until  the  contrary 
is  shown,  the  defendant  is  entitled  to  the  presumption 
that  he  had  discharged  all  the  duties  imposed  upon 
him.  He  is  entitled  also  to  the  presumption  that  the 
deceased  was  a  reasonable  man — that  he  understood 
his  duties  and  his  rights  as  a  passenger — and  that  his 
mode  of  leaving  the  cars  was  voluntarily  selected. 
^  Upon  the  simple  proof  of  the  injury  no  presumption 
against  either  the  carrier  or  the  passenger  could  arise; 
but  it  was  incumbent  on  the  plaintiflF  to  go  further 
and  show  not  only  the  injury,  but  that  it  was  the 
result  of  the   negligence   of  the   defendant   in   error. 

But  it  is  insisted  for  defendant  in  error,  that  if 
the  charge  of  the  Circuit  Judge  was  erroneous,  it  was 
not  such  error  as  for  which  the  judgment  should  be 
reversed.       It  is  said    that   the   record    shows    that   on 
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the  trial  the  'plaintiff  did  not  rest  her  case  upon  the 
proof  of  the  facts  from  which  the  court  told  the  jury, 
the  liability  of  defendant  was  to  be  presumed^  but 
went  fully  into  all  the  evidence  before  resting  her  case; 
and^  that  the  principle  stated  in  the  charge  was,  at 
most,  in  view  of  the  facts  of  the  record,  with  reference 
to  such  facts,  but  the  statement  of  an  abstract  prin- 
ciple, for  which,  if  erroneous,  the  court  will  not 
reverse,  the  same  not  going  to  the  merits  of  the  cajse. 
The  portion  of  the  charge  objected  to  as  errneous,  was 
intended  to  instruct  the  jury  as  to  the  manner  in  which 
they  were  to  examine  the  proof  in  the  case.  They 
were  told  that  if  defendant  was  proved  to  be  a  common 
carrier  of  passengers,  and  if  deceased  was  a  passenger, 
and  if  he  was  injured  as  charged,  that  these  facts,, 
without  more,  would  entitle  plaintiff  to  a  verdict,  unless 
defendant  should  overturn  by  proof  the  presumption  of 
liability  arising  from  the  facts  stated.  This  gave  to 
the  plaintiff  the  advantage,  in  the  examination  of  the 
case,  of  a  presumption  of  liability,  which  threw  upon 
the  defendant  the  burden  of  overturning  it;  whereas, 
if  the  law  had  .  been  correctly  charged,  the  plaintiff 
would  have  been  compelled  to  prove  the  averment  of 
negligence  as  well  as  the  facts  of  the  injury,  before- 
being  entitled  to  a  verdict.  The  plaintiff  was  bound 
to  make  out  a  case  of  negligence  by  proof — whereas,, 
under  the  charge,  liability  was  to  be  presumed  without 
other  proof  than  the  injury  received,  and  by  this  errror 
the  burthen  of  proof  was  shifted  from  the  plaintiff  to 
the  defendant.  It  was  not  an  erroneous  statement  of 
an   abstract   principle   of  law,  but  of  a   principle   of  law 
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which  was  directly  applicable  to  the  faults  of  the  case 
and  which  may  have  had  a  material  influence  on  the 
deliberations  of  the  jury. 

The  next  error  assigned  for  plaintiff  in  error  is,  ii> 
the  concluding  portion  of  the  charge,  in  which  the 
Jadge  told  the  jury,  '^if  yon  find  for  the  plaintiff,  dam- 
ages will  be  assessed  in  view  of  the  character  of  the 
injury  and  loss  sustained  by  the  widow  and  children 
of  the  deceased.^'  It  is  said  that  under  our  statute 
authority,  in  such  suit  damages  can  only  be  recovered 
for  the  injury  done  the  deceased,  and  not  for  losses 
sustained  by  the  widow  and  children  by  the  death  of 
the  husband  and  father.  Such  was  the  construction 
priven  to  this  statute  in  the  case  of  the  LouisviUe  & 
Nashville  R,  B.  Go.  v.  Burke,  6  Col.,  45;  but  in  the 
Naskmlle  &  ChaJHanooga  R.  R.  Co.  v.  Prime,  2  Heis.,. 
587,  this  case  was  overruled,  and  it  was  held  that  the 
damages  sustained  by  the  widow  and  children  could 
be  recovered.  There  was,  therefore,  no  error  in  this 
portion  of  the  charge.  Nor  was  it  reversible  error  in 
the  court  to  fail  to  state  more  fully  the  character  of 
the  losses  for  which  plaintiff  was  entitled  to  recover 
damages,  inasmuch  as  the  Judge  was  not  requested  to 
give   fuller   instructions. 

Defendant  assigns  it  as  error,  that  the  court  allowed 
plaintiff  to  recall  and  re-examine  Martha  D.  Williams^ 
against  his  objection  and  without  stating  the  matter  on 
which  witness  was  to  be  re-examined.  Plaintiff  declined 
to  state  what  was  proposed  to  be  proved,  but  said 
witness  had  omitted  to  testify  to  an  important  fact 
which   would   be   shown   by  the   witness   who   desired  to 
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make  the  explanation.  Defendant's  counsel  insisted 
that  the  plaintiff  should  state  what  the  proposed  testi* 
mony  was,  that  the  court  might  determine  whether  the 
witness  might  be  examined  by  plaintiff.  The  court 
overruled  defendant's  objection  and  held  that  without 
stating  the  point  the  plaintiff  could  proceed  with  the 
examination.  After  stating  that  she  had  talked  with 
some  of  the  witnesses  and  had  heard  no  one  state 
what  had  been  sworn  after  she  had  retired  from  the 
witness  standi  she  said :  ^'  There  was  one  word  she 
had  forgotten  to  state  before  when  she  was  on  the 
stand ;  Mr.  Farnsworth  asked  Mr.  Mitchell  how  it  was 
he  got  hurt — he  repeated  the  question  a  second  time — 
Mr.  Mitchell  replied,  they  did  not  give  me  time  to  get 
off."  The  record  shows  no  motion  to  exclude  the 
evidence.       The   plaintiff  there   rested   her   case. 

It  appears  that  similar  declarations  of  the  deceased 
were  offered  in  proof  by  other  witnesses,  and  being 
objected  to  by  defendant,  were  excluded.  It  is  clear 
that  the  testimony  was  incompetent,  and  upon  the  rul- 
ing of  the  court  as  to  other  witnesses  would  have  been 
excluded,  if  defendant^  had    so   moved. 

The  re-calling  and  re-examining  of  the  witness  was 
a  matter  within  the  discretion  of  the  court — but  this 
discretion  should  have  been  so  exercised  as  to  do  no 
wrong  to  plaintiff  by  excluding  testimony  which  had 
been  unintentionally  omitted — ^and  to  defendant  by  ad- 
mitting testimony  which  might  be  incompetent,  or  might 
have  been  suggested  by  improper  influence  after  her 
first  examination.  To  do  this,  the  court  should  have 
required   the  counsel    for   plaintiff  to  state  the  testimony 
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omitted,  that  the  court  might  determine  its  competency 
or  relevancy.  It  was  error  to  allow  the  witness  to 
state  the  omitted  matter  as  evidence,  against  the  ob- 
jection of  defendant.  It  is  obvious  that  if  it  had  been 
stated  as  demanded  by  defendant,  the  court  would  have 
excluded  it,  under  the  former  rulings  during  the  ex- 
amination of  other  witnesses.  The  result  was,  that  by 
failing  to  require  the  omitted  matter  to  be  stated  in 
advance,  incompetent  testimony  was  given  to  the  jury. 
It  is  true  the  defendant  might  have  moved  to  exclude 
the  alleged  evidence  and  the  court  might  have  ex- 
cluded it,  but  it  is  not  clear  that  he  could  thereby 
have  wiped  out  the  impression  made  on  the  jury. 
Besides,  it  was  the  duty  of  the  court,  without  motion, 
to  have  withdrawn  the  testimony,  after  finding  that  by 
allowing  plaintiff  to  be  re-examined  without  stating  the 
matter  omitted,  he  had  allowed  testimony  to  be  given 
to  the  jury  of  the  same  character  of  that  which  he 
had  already  determined  to  be  incompetent,  when  offered 
by  other  witnesses.  We  are  therefore  of  opinion  that 
there  was  error  under  the  circumstances,  both  in  allow- 
ing the  testimony  to  be  given,  and  in  not  excluding 
it  after  it  was  given. 

For   the   errors   indicated,   the  judgment   will   be  re- 
versed  and   a  new  trial   awarded. 


I 
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Robs  v.  Williams. 

1.  Chancery  Practice.      Beeeiver^a  Bond.      A  reoeiyer  is  an  officer  of 

the  court.  Although  the  bond  executed  in  this  case  was  conditioned 
to  pay  certain  named  creditors,  yet  the  lunQ  was  in  cuslodia  legis  for 
the  benefit  of  all  who  had  title  to  it.  It  being  shown  that  after  pay- 
ing the  creditors  named  in  the  bond,  the  receiver  had  $1,000,  which 
he  failed  to  pay  into  court  or  otherwise  account  for.  the  receiver  and 
his  sureties  are  liable  on  the  bond  to  an  attaching  creditor,  though 
not  named  in  the  bond.  To  account  for  any  surplus  after  paying 
named  creditors,  was  a  duty  of  the  receiver,  for  which,  in  case  of  de- 
fault, his  sureties  are  liable. 

2.  SuRETiGB.       Qmiribution,      If  one  surety  has  been  forced  to  pay  the 

whole  amount  of  a  judgment  on  receiver's  bond,  and  the  sureties  are 
liable,  he  is  entitled  to  contribution  from  his  joint  obligon,  although 
the  judgment  may  have  been  irregular  or  void. 


FROM    GREENE. 


Appeal  from  Chancery  Court  at  Greeneville,  Novem- 
ber Term,  1871.      H.  C.  Smith,  Ch. 

McFarland  &  McKee   for  Ross. 

Ingersoll,  for  Williams. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Lowrj  &  Eason  and  others,  creditors  of  Kingsly^ 
filed  their  bill  in  the  Chancery  Court  at  Greeneville, 
to  set  aside  an  assignment  made  by  Kingsly  to  G.  W. 
Foute  as  trustee,  for  the  benefit  of  his  creditors.  His 
property  was  attached  and  placed  in  the  hands  of  Foute 
as  receiver,  who  gave  bond  as  required,  in  the  penalty 
of   $10,000,   payable  to   the   several   creditors   named   in 
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the  bill  and  in  the  assignment.  Afterwards,  Moore, 
another  creditor  of  Kingsly,  but  not  included  in  the 
assignment,  filed  his  bill  against  Kingsly  and  Foute, 
alleging  that  the  funds  in  the  hands  ^of  Foute  had  paid 
off,  or  would  pay  off,  all  the  claims  of  the  attaching 
creditors  and  of  those  secured  in  the  assignment,  leav- 
ing a  balance  of  about  $1,000,  more  than  enough  to 
satisfy  his  claim  of  about  $500.  He  attached  this 
surplus  in  the  hands  of  Foute,  and  upon  the  hearing 
Moore  obtained  a  decree  against  Kingsly  for  his  debt, 
to  be  paid  out  of  the  surplus  in  the  hands  of  Foute 
as  receiver. 

In  that  suit  the  securities  of  Foute  as  receiver, 
were  not  made  parties,  but  the  bill  was  filed  only  to 
reach  the  surplus  in  Foute^s  hands,  as  the  property  of 
Kingsly.  But  it  appears  that  William  D.  Williams, 
Ephraim  Davis  and  William  Ross,  sr.,  were  securities 
of  Foute  on  his  bond  as  receiver,  and  the  Chancellor 
])roceeded  to  give  judgment  against  Williams  for  the 
amount  found  due  to  Moore,  although  Williams  seems 
not  to  have  been  a  party — and  afterwards,  by  scire  facias 
the  representatives  of  Davis  and  Ross  were  brought  in 
and  judgment  rendered  against  them  as  joint  sureties 
with  Williams  of  Foute  as  receiver.  It  appears  fur- 
ther that  execution  issued  on  the  judgment  in  favor 
of  Moore  against  Wm.  Ross,  who  as  executor  satisfied 
the  execution.  Therefore,  Ross  filed  this  bill  to  have 
contribution  of  Williams  as  one  of  the  joint  securities 
of  Foute   as   receiver. 

It  is  not  necessary  to  inquire  into  the  validity  or 
regularity   of  the   proceeding   by   which   Moore   obtained 
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his  jadgment  by  scire  facias  against  Ross  as  executor. 
The  real  question  in  the  case  is,  were  Ross^  Davis  and 
Williams,  as  joint  securities  of  Foute,  liable  to  pay  to 
Moore  the  amount  of  his  decree  against  Kingsly  and 
Foute  ?  If  they  were,  then  Ross  having  paid  the  whole 
amount,  is  entitled  to  contribution,  whether  the  judg- 
ment under   which   he  paid,   was   regular  or  void* 

A  receiver  is  an  officer  of  court,  appointed  for  the 
benefit  of  all  parties  who  may  establish  rights  in  the 
same,  the  funds  in  his  hands  being  in  custodia  legis^ 
for  all  who  can  make  out  title  to  it.  Danl.  Ch.  Pr. 
&  PL,  1445;    3  Hum.,  150;    9  Yer.,  102. 

But  the  extent  of  the  liability  of  the  securities  of 
a  receiver  can  only  be  ascertained  by  the  terms  of 
their  bond.  The  liability  of  Williams,  Davis  and  Ross 
to  Moore  for  Foute^s  defalcation,  depends  entirely  u]>on 
the  contract  of  suretyship  which  they  entered  iuto,  as 
evidenced  by  the  bond.  These  sureties  agreed  to  be 
bound  to  the  amount  of  $10,000  to  specified  parties, 
to-wit:  creditors  of  Kingsly  who  had  filed  attachment 
bills,  and  creditors  who  were  provided  for  in  his  as- 
signment— but  Moore  is  not  embraced  in  either  class. 
The  contract  was,  therefore,  not  made  by  the  sureties 
with   Moore. 

Upon  looking  to  the  bond,  we  find  that  it  provides 
specifically  that  Foute,  after  selling  the  property  and 
collecting  the  debts,  shall  "  retain  in  his  hands  of  pro- 
ceeds of  his  collections  or  sales  a  sufficient  sum  to 
meet  the  debts  of  complainants,  and  the  remainder  ap- 
ply according  to  the  tenor  of  said  deed  of  assignment.'^ 
The    contract    of    the    sureties   was,  that    Foote  should 
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fiuthfully  discharge  the  duties  imposed  upon  him  as 
receiver.       This  is  the  extent  of  their  liability. 

It  appears  from  the  bill  of  Moore,  and  from  the 
proceedings  under  his  bill,  that  Foute  as  receiver  had 
\  fully  paid  and  satisfied  the  claims  of  all  the  attaching 
creditors  of  all  those  provided  for  in  the  assignment. 
But  it  appears  also  that  there  was  a  surplus  of  about 
$1,000  in  his  hands  which  he  neither  paid  over  to 
Kingsley  to  whom  it  belonged,  nor  into  the  court. 
That  Foute  is  liable  for  this  surplus  to  Kingsly  or  to 
Moorei  his  attaching  creditor,  is  clear.  But  the  ques- 
tion is,  does  this  liability  attach  to  Foute's  securities 
on  his  receiver's  bond? 

It  has  been  stated  that  complainant  Moore  is  not 
one  of  the  obligors  in  the  bond  of  the  receiver,  nor 
is  he  one  of  the  creditors  for  whose  claims  Foute  was 
authorized  to  retain  and  pay  the  funds.  There  is, 
therefore,  no  privity  between  Moore  and  the  obligees 
of  the  bond,  and  for  that  reason  it  is  insisted  that  the 
obligors  of  the  bond  cannot  be  made  liable  to  Moore. 
This  result  would  follow  if  the  obligation  assumed  by 
Foute  as  receiver  was  discharged  and  satisfied  when 
he  paid  the  claims  of  the  several  obligees  in  the  bond. 
Bat  the  condition  of  the  bond  is,  that  "if  Foute  as 
receiver,  shall  perform  the  duties  of  receiver  as  imposed 
on  him  in  the  order  of  his  appointment,  make  report 
of  sales,  and  well  and  truly  account  for  all  sums  re- 
ceived by  him,  and  pay  over  all  such  sums  of  money 
as  may  be  decreed  against  him  as  receiver,  and  comply 
with  all  such  orders  as  may  be  made  against-  him  by 
said  court  in   regard  to  said  funds — then  this  obligation 


V 
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to  be  void,  otherwise  to  remain  in  full  force  and  virtue.*' 
It  is  obvious  that  the  duties  of  the  receiver  were 
not  limited  to  the  retaining  of  a  sufficient  sum  to  pay 
the  claims  of  the  obligors  in  the  bond,  but  they  ex- 
tended to  the  faithful  accounting  for  all  the  funds  that 
might  come  into  his  hands  as  receiver.  His  duty  as 
an  officer  of  the  court  was  to  collect  and  pay  the 
entire  fund  into  court;  but  he  was  specially  authorized 
to  retain  and  pay  over  to  the  obligors  in  the  bond 
an  amount  sufficient  to  satisfy  their  claims.  As  to  any 
surplus  that  might  be  in  his  hands  it  was  his  duty  to 
pay  the  same  into  court.  His  failure  to  do  so,  was 
a  breach  of  his  duty  as  receiver,  and  of  his  bond, 
which  imposed  this  obligation  upon  him.  The  obliga- 
tion is  express,  that  he  will  "  well  and  truly  accoant 
ibr  all  sums  of  money  received  by  him" — that  is,  ac- 
count for  all  such  sums  by  paying  the  same  into  court, 
or   to   such   parties   as   might   be   ordered   by   court. 

It  is  wholly  immaterial  that  the  bond  is  made  pay- 
able to  specified  creditors — it  would  have  been  more 
regular  to  make  the  bond  payable  to  the  State — ^but 
under  sections  773,  774  and  776,  it  is  not  materia) 
who  is  the  payee  in  the  bond — no  advantage  can  be 
taken  of  such  mistake.  The  bond  is  for  the  benefit 
of  all  who  may  show  themselves  interested  in  the  funds 
secured.  It  follows  that  Foute  and  his  securities  were 
responsible  for  the  surplus  which  the  receiver  failed  to 
account  for.  Ross  was  therefore  liable  as  one  of  the 
securities,  and  having  paid  the  debt  of  Moore,  he  is 
entitled  *  to  contribution.  The  Chancellor  so  held,  and 
his   decree   is  affirmed. 
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Rhea  v.  McCokkle. 

1.  Injunctiok  Bond.    Amouni  recoverable.     Upon  suit  for  damages  for 

wrongfully  suing  out  injunction,  judgment  was  rendered  for  $500 
principal  and  $467  interest.  The  penalty  of  the  bond  was  $500.  No 
recovery  could  be  greater  than  the  sum  mentioned  in  the  bond. 

2.  Lost  Record.    Seetmdary  evidence.    The  court,  over  objection,  permitted 

the  reading  a  portion  of  the  record  in  the  injunction  suit,  and  the 
clerk  and  master  having  certified  that  after  search  in  his  office  he 
had  failed  to  find  more  of  the  papers,  the  missing  parts  of  the  record 
were  supplied  by  parol  evidence.  By  the  portion  of  the  record  read, 
it  appeared  that  the  case  had  been  transferred  to  the  Circuit  Court 
for  trial.  The  office  of  the  clerk  of  the  Circuit  Court  was  the  place 
where  the  papers  should  have  been  deposited  after  the  trial,  and 
without  affidavit  of  search  in  that  office  and  failure  to  find  them 
there,  it  was  error  to  permit  parol  evidence  of  their  contents. 

3.  Deposition.    Exception  muUained  by  clerk.    It  was  error  to  read,  over  ex- 

ception, a  deposition  which  had  been  excepted  to,  exception  sustained 
and  no  appeal  taken  to  the  court  from  action  of  the  clerk.  < 


FROM    WASHINGTON. 


Appeal   in   error  from  Circuit  Court,  August  Term, 

1871.         E.     E.    GiLLENWATEBS,    J. 

J.   G.   Deaderick,   for  Rhea. 

Pettibonb,   Earnest  &  -Ingersoll,   for  McCorkle. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

McCorkle  sued  Rhea,  in  covenant,  to  recover  $500 
damages  on  an  injunction  bond  for  wrongfully  suing 
out  the  injunction.  The  jury  rendered  a  verdict  for 
plaintiff  for  $500  principal  and  $467  interest  thereon. 
Defendant  appealed. 
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1.  The  suit  was  covenant  for  damages,  and  $500 
was  the  penalty  of  the  bond.  It  was  error  to  ren- 
der judgment  for  interest  on  the  penalty  of  the  bond. 
By  the  terms  of  the  contract,  $500  was  fixed  as  the 
limit  as   to   the   amount   of  damages. 

2.  Plaintiff  read,  over  the  objection  of  the  defend- 
ant, a  portion  of  the  record  in  the  case  in  which  the 
injunction  issued  and  the  injunction  bond  was  executed. 
The  court  allowed  a  portion  of  the  record  to  be  read^ 
and,  upon  the  certificate  of  the  clerk  and  master  of 
the  Chancery  Court,  that  no  other  portion  could  be 
found  after  search  in  his  office,  the  court  allowed 
parol    proof    to    supply    the    contents    of    the     missing 

• 

record.  This  was  erroneous,  for  the  reason  that  it 
appeared  from  the  portion  of  the  transcript  read  that 
the  cause  was  transferred  from  the  Chancery  to  the 
Circuit  Court,  and  there  tried ;  but  there  is  no  evi- 
dence that  any  search  was  made  in  the  office  of  the 
Circuit  Court  for  the  missing  record.  The  papers  in 
the  cause  would  properly  be  deposited  there  after  triah 
To  justify  a  resort  to  secondary  evidence  to  supply 
the   contents   of  a   record,  full    and   satisfactory  evidence 

« 

of  the  loss  must  be  adduced.  The  mere  certificate 
of  the  clerk  and  master  that  the  record  was  not  in 
his  office,  was  not  sufficient.  His  affidavit  showing 
the  character  of  the  search  made  in  his  own  office^ 
and,  in  this  case,  the  affidavit  of  the  clerk  of  the 
Circuit   Court,   should   have   been   taken. 

3.  The  deposition  of  Wm.  Olephat  was  read  by 
plaintiff,  although  it  had  been  excepted  to  by  defend- 
ant  for  want  of  notice,  and   the  exception  sustained  by 
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the  clerk,  and  no  appeal  from  his  ruling.  When 
read  on  the  trial  it  was  objected  to  By  defendant,  and 
the  objection  overruled,  and  no  notice  was  taken  of 
the  fact  that  the  clerk  had  sustained  the  exception  for 
want  of  notice.      The  deposition   was   material. 

For  these   errors,   the   judgment   is  reversed    and    a 
new  trial   granted. 


Peoples  v.   Carrol. 

Pleidino.  Amendmenls,  By  sec,  2892  of  the  Code  it  is  provided,  that 
either  party,  hy  leave  of  the  court,  upon  good  cause  shown,  may  make 
supplemental  pleadings  alleging  material  facts  which  have  happened 
or  come  to  his  knowledge  since  the  filing  of  the  former  pleading. 
Upon  such  good  cause  shown,  the  court  cannot  refuse  to  allow  such 
supplemental  pleading  without  abuse  of  its  discretion.  In  this  case 
the  court  refused  because  the  fact  alleged  could  have  been  seen  at  a 
previous  term  of  the  court  from  other  papers  in  the  case  on  file.  But 
the  knowledge  spoken  of  in  the  Code  is  actual  not  constnuiive  knowl- 
edge. The  refusal,  therefore,  was  error,  as  the  affidavit  rebutted  the 
presumption  of  constructive  notice  otherwise  implied  from  former 
proceedings  in  the  court. 


FROM    CARTER. 


Appeal   in   error   from    the   Circuit   Court   of   Carter, 

ilarch  Term,    1871.       E.   T.   Gillenwaters,   J. 

27 
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N.  M.   Taylor,  for  Peoples,  said: 

The  only  question  which  we  wish  to  present  to  the 
<;ourt  is,  did  the  court  below  properly  refuse  defend- 
ant in  error  the  right  to  file  the  plea  of  accord  and 
satisfaction?  It  will  be  seen  by  the  affidavit  of  the 
Hon.  James  W.  Deaderick,  who  was  the  only  attor- 
ney of  William  Peoples,  as  shown  by  the  plea,  at 
that  time,  offered  to  plead  at  the  March  term,  1868, 
and  states  that  William  Peoples  was  a  non-resident, 
had  no  agent,  and  that  he  presented  the  plea  at  the 
first  term  after  he  learned  the  existence  of  the  agree- 
ment of  compromise.  We  can  see  no  good  reason 
why   the   plea  should   not   have   been   filed. 

It  is  a  question  upon  which  there  seems  to  have 
been  but  few  decisions  in  Tennessee.  We  refer  the 
court  to  Wyatt  v.  Richmondy  i  Hum.,  365,  in  which 
it  is  expressly  decided  that  "any  legal  defense  which 
arises  after  an  issue  of  fact  or  law  is  made  up,  may 
be   pleaded   as  a   matter  of  right." 

The  knowledge  of  the  fact  of  the  compromise  did 
not  come  to  the  plaintiff  in  error  nor  his  attorneys 
until  the  term  of  the  court  at  which  they  offered  to 
plead  it.  The  plea  was  offered  at  March  term,  1868, 
and  held  up  until  March  term,  1869.  The  time  at 
which   it   was   offered   cannot  affect  the   plea. 

Thos.    a.   R.   Nelsox,   for  Carrol: 

First.  The  bill  of  exceptions,  which  purports  to 
set  out  the  evidence,  cannot  be  noticed  because  it  was 
not  signed  by  the  presiding  judge,  although  it  is 
stated   on  the   minutes    that    it   was    signed    and    sealed 
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by  the  court.  Oarret  v.  RogerSj  1  Heis.^  322 ;  Clark 
V.  Laryy  3  Sneed,  77 ;  Davis  v.  Jbwe«,  2  Head^  303. 
Second.  The  wayside  bill  of  exceptions  was  signed, 
and  properly  raises  questions  as  to  the  plea  of  accord 
and  satisfaction  offered  by  defendant  in  the  court  be- 
low. The  declaration  is  entitled  of  July  term,  1866, 
and  there  was  issue  on  the  plea  of  not  guilty.  The 
application  to  file  the  plea  of  accord  and  satisfaction 
was  made  13th  of  March,  1868,  and  continued  for 
further  consideration.  It  was  not  acted  upon  until 
March  term,  1870,  when  it  was  refused.  The  affida- 
vits of  J.  W.  Deaderick  and  N.  M.  Taylor  in  sup- 
port of  the  application  to  file  the  plea,  were  not  filed 
until   17th   of  March,    1870. 

The  action  of  the  court  in  refusing  to  permit  said 
plea  to  be  filed  was  correct,  for  the  following  rea- 
sons: 

1.  The  record  shows  that  the  agreement  made  by 
Carrol  with  John  Wright,  which  is  the  foundation  of 
the  plea,  was  filed  March  7,  1866,  and  judgment  then 
rendered  against  Wright  for  costs,  and  that  a  TioUe 
prosequi  was  entered  as  to  Wright  at  the  July  term, 
1866.  Between  that  time  and  the  13th  March,  1868, 
there  was  a  discontinuance  as  to  other  parties  and  two 
continuances  by  consent,  and  interrogatories  to  wit- 
nesses were  filed — thus  showing  that  the  counsel  of 
plaintiff  in  error  were  vigilant  and  attentive  to  his 
interests.  On  the  9th  of  November,  1869,  a  rule 
was  obtained  for  security.  It  is,  therefore,  to  be  pre- 
sumed that  defendant's  counsel  knew,  or  might  have 
known     from    the    record,     that    the    agreement    with 
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Wright  was  made  two  years  before  their  plea  was 
offered.  It  further  appears  that  the  affidavits  in  sup- 
port of  the  plea  were  not  submitted  until  two  years 
after  the  plea  was  offered — ^thus  making  four  years 
before  the  final  action  of  the  court  was  invoked  on 
the  pleas.  The  court  did  not,  therefore,  err  in  hold- 
ing that  the  plea  was  not  offered  in  due  time.  The 
non-residence  of  the  defendant  was  no  excuse,  as  he 
was  present  all  the  time  by  counsel.  Section  2892 
of  the  Code  requires  that  good  cause  shall  be  shown 
to  amend  the  pleas,  and  the  Supreme  Court  will  not 
revise  the  discretion  of  the  Circuit  Court  unless  upon 
good  cause:  Caldwell  v.  Richmond,  1  Heis.,  468.  Sec- 
tions 2869  and  2870  do  not  apply  to  pleas;  section 
2867   may   embrace   them. 

2.  The  plea  was  after  the  last  continuance,  and 
should  have  been  sworn  to,  under  the  Code,  sec.  2909, 
and   according    to    ColdweU  v.   Richmond,   1    Heis.,   471. 

3.  It  is  admitted  that,  according  to  Brown  v. 
Etnchloe,  3  Col.,  198-200,  an  accord  and  satisfaction 
by  one  of  several  joint  trespassers  is  good  and  avail- 
able as  to  all ;  but  the  plea  is  defective  in  not  ad- 
mitting or  showing  that  Wright  was  a  joint  trespasser 
with  the  other  defendants,  as  in  3  Chit.  PL,  1061-2. 
A  nolle  prosequi  had  been  entered  as  to  Wright  at 
July  term,  1866,  twenty  months  before  the  plea  was 
filed,  and  the  averment  in  the  plea  that  he  was  one 
of  the  defendants,  was  contrary  to  the  record.  Hence 
the  necessity  of  showing,  affirmatively  in  the  plea,  that 
he  was  a  joint  trespasser  with  the  defendants.  It  is 
not  a  technical  plea  of  accord  and  satisfaction,  but  an 
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attempt  to  plead  satisfaction   without  any  accord.      See 
2  Oreenl.   Ev.^  sees.   31-33^  and  notes. 

Although  joint  trespassers  are  all,  in  law,  equally 
guilty  and  equally  liable,  this  is,  in  &et,  a  highly 
technical  and  artificial  rule,  as  almost  every  case  shows 
different  degrees  of  guilt;  and  as  such  compromises 
are  often  made  in  ignorance  of  the  rule,  and  much 
injustice  may  be  done  by  enforcing  them,  the  plea 
ought  to  show  clearly  that  satisfiu^tion  was  made  by 
a  joint  trespasser,  and  not  by  a  mere  stranger  with- 
out consideration. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In  June,  1866,  Wm.  Carrol  commenced  an  action 
of  trespass,  in  the  Circuit  Court  of  Carter  county, 
against  Wm.  Peoples,  John  Wright  and  others.  The 
Wit  was  served  on  Wm.  Peoples  and  Madison  Peo- 
ples, but  was  returned  '^not  found '^  as  to  the  other 
defendants.  The  declaration  was  filed  at  the  July 
term,  1866,  against  Wm.  Peoples  and  Madisou  Peo- 
ples, in  which  plaintiff  claims  $20,000  for  the  burn- 
ing of  his  house  and  destruction  of  his  property.  To 
this  declaration  defendants  plead  not  guilty,  and  there 
was  issue. 

At  the  March  term,  1866,  John  Wright,  one  of 
the  defendants  not  served  with  process,  appeared  and 
produced  a  written  release  for  a  valuable  consideration, 
and  thereupon,  at  the  July  term,  1866,  plaintiff  en- 
tered  a  wMe  prosequi  as   to   Wright. 

At  the  March  term,  1866,  plaintiff  obtained  a  ju- 
dicial   attachment  to   issue    for   Wm.   Peoples,   Jr.,   and 
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D.  Akardy  and  at  July  term,  1866,  on  motion  of 
defendants,  the  cause  was  discontinued  as  to  Wm. 
Peoples,  Jr.,  and   D.   Akard. 

At  November  term,  1866,  plaintiff  had  leave  to 
amend  by  making  Wm.  Peoples,  Jr.,  and  D.  Akard 
defendants,   and   to   issue   process   for  them. 

At  March  term,  1867,  no  step  was  taken;  and  at 
July  term,  1867,  it  was  ordered  that  parties  in  all 
civil   litigated    causes    have   time    to   declare   and   plead. 

At  November  term,  1867,  by  agreement  of  the 
bar,   all   litigated   causes   were   continued. 

At  March  term,  1868,  defendant  offered  to  file  a 
plea  of  accord  and  satisfaction,  which  was  ordered  by 
the  court  to  be  continued  for  further  consideration — 
the   cause   being   continued   by   consent. 

At  the  July  and  November  terms,  1868,  and  the 
March  term,  1869,  the  cause  was  continued  by  oon«- 
sent,   and   at   July   term,    1869,   there   was  no  court. 

At  November  term^  1869,  plaintiff  was  ruled  to 
give   better  security. 

At  the  March  term,  1870,  the  motion  for  leave  ta 
file  the  plea  of  accord  and  satisfaction  made  at  the 
March  term,  1868,  was  overruled,  and  a  bill  of  ex- 
ceptions taken.  The  bill  of  exceptions  sets  out  the 
plea,  which  states  that  since  the  commencement  of  the 
suit  one  of  the  defendants,  John  Wright,  paid  to  the 
plaintiff  $130,  etc.,  in  full  satisfaction  of  his  damages 
sustained   by   reason   of  the   wrongs,   etc. 

This  plea  had  been  on  file  since  March,  1868. 
Defendant's  attorney  filed  an  affidavit,  stating  that  de- 
fendant   Wm.    Peoples    was    a    non-resident;     that    the 
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facts  stated  in  the  plea  were  true;  and  that  it  wa» 
offered  to  be  filed  at  the  first  term  after  the  fact& 
came  to  his  knowledge  or  that  of  defendant,  as  he 
believes,  and  that  the  plea  is  material  to  his  defense. 
The  court  being  of  opinion  that  the  plea  was  not 
offered  to  be  filed  in  due  time,  and  that  no  sufficient 
excuse  for  failure  to  file  it  at  an  earlier  day  is  given,. 
reAised   to  allow  it  to  be  filed. 

At  the  July  and  November  terms,  1870,  all  causes 
were  continued  by  the  court;  and  at  March  term,. 
1871,  the  cause  was  tried,  and  a  verdict  rendered  for 
the  plaintiff  for  $1,400.  After  a  motion  for  a  new 
trial  was  overruled,  defendant  tendered  his  bill  of  ex- 
ceptions and  appealed  in   error  to  this  court. 

The  only  error  relied  on  by  defendant  for  reversal 
which  we  deem  it  necessary  to  consider,  is  the  refiisal 
of  the  Circuit  Judge  to  allow  the  plea  of  accord  and 
satisfaction  to  be  filed.  The  reasons  for  the  refusal 
as  stated  in  the  record,  were,  that  the  plea  was  not 
offered  in  due  time,  and  that  no  sufficient  excuse  was 
given  for  the  delay.  By  sec.  2892,  either  party,  by 
leave  of  the  court  and  on  good  cause  shown,  may 
make  a  supplemental  pleading,  alleging  any  material 
hcis  which  have  happened  or  have  come  to  his 
knowledge  since  the  filing  of  the  former  pleading. 
On  showing  good  cause,  the  court  cannot  refuse  such 
supplemental  pleading  without  an  abuse  of  its  discre* 
tion. 

Showing  good  cause  implies  both  material  facts  that 
have  happened  or  come  to  his  knowledge  since  the 
former    pleading,   and   a   reasonable   excuse    for  any   ap- 
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parent  delay  in  offering  the  sapplemental  pleading. 
The  fact  offered  to  be  pleaded  was,  that  after  the 
institution  of  the  suit  the  plaintiff  had,  for  a  sufficient 
consideration,  released  one  of  the  defendants  who  was 
originally  sued  as  a  joint  trespasser  with  defendant 
Peoples.  The  materiality  of  this  fact,  as  bearing  upon 
the   release   of  defendant   Peoples,   is   obvious. 

But  does  the  defendant  furnish  a  reasonable  excuse 
for  his  delay  in  offering  the  plea?  The  affidavit 
states  that  the  plea  was  offered  at  the  first  term  after 
the  fact  came  to  the  knowledge  of  defendant  and  his 
<iOunsel.  But  it  is  said  that  the  fact  that  the  plain- 
tiff had  released  one  of  the  defendants  appeared  of 
record  as  early  as  March,  1866,  and  as  defendant  was 
in  court  all  the  time  by  his  attorney,  the  presump- 
tion is  that  he  had  notice.  This  is  but  a  presump- 
tion, however,  and  subject  to  be  rebutted.  The  stat- 
4ite  contemplates  actual  knowledge  of  the  facts  on  the 
()art  of  the  defendant,  and  not  merely  constructive  no- 
tice. The  affidavit  fully  rebuts  the  presumption,  and 
shows  that  the  plea  was  offered  at  the  first  term  afl;er 
Jcnowledge   was   obtained. 

The  history  of  the  proceedings  in  the  case,  which 
we  have  given  from  the  record,  shows  that  down  to 
March,  1868,  when  the  plea  was  offered,  the  cause 
had  either  never  been  ready  for  trial  or  had  been 
uniformly  continued  by  consent.  Plaintiff  had  not 
been  delayed,  as  far  as  the  record  shows,  by  any  ac- 
tion on  the  part  of  the  defendant;  and  when  the 
plea  was  offered  in  March,  1868,  the  court  postponed 
its   (;onflideration,   not    on    the   application   of   defendant. 
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bat  upon  the  mere  motion  of  the  court.  From  that 
time  until  March^  1870^  the  defendant  made  no  appli- 
cation for  delay,  but  the  causes  on  the  docket  seem 
to  have  been  continued  all  the  time,  either  by  con- 
sent or  for  want  of  a  court.  It  is  therefore  appa-  . 
rent  that  the  plaintiff  suffered  no  injury  by  any  delay 
produced  by   the   defendant. 

We  are,  therefore,  of  opinion  that  the  court  erred 
in  revising  the  filing  of  the  plea,  and  for  this  error 
the  judgment  is  reversed  and  the  cause  remanded, 
with  leave  to  file  the  plea. 


Keys  v.  Keys. 

1.  Httbband  and  Wipe.    Bond  for  Separation.    ReconcUiatum,    Husband 

and  wife  agreed  to  a  separation.  A  bond  was  executed  with  penalty. 
In  it  the  wife  relinquished  all  claim  to  dower  or  year's  support,  and 
agreed  to  maintain  herself  and  child  with  certain  property  set  forth 
in  the  bond.  The  trustee  of  the  wife  took  possession  of  this  property. 
The  wife  agreed  after  three  months  to  live  with  her  husband,  and  con- 
tinued to  do  80  until  his  death,  thirteen  years  afterward.  The  bond 
was  agreed  to  be  cancelled  as  a  condition  of  reconciliation.  The  trus- 
tee returned  the  property  to  the  husband.  It  was  error,  therefore,  to 
decree  an  account  against  the  wife,  now  a  widow,  and  her  trustee,  for 
the  property  mentioned  in  the  bond.    The  bond  had  become  a  nullity. 

2.  Same.    Estoppel  of  Heirs.    The  sum  of  $400,  part  of  the  property  in  the 

bond  of  separation  mentioned,  with  the  knowledge  and  consent  of 
the  husband,  came  into  the  hands  of  the  wife  after  the  reconciliation. 
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and  was,  with  the  husband's  aoquieecenoe,  invested  in  a  tract  of  land^ 
the  deed  being  taken  in  the  name  of  the  wife.  The  heirs  of  the  hus- 
band are  estopped  from  setting  up  title  to  this  land. 

8.  Real  Estate.  Verbal  Gift.  JPoaseasion  over  twenty  years.  No  dower.  A 
father,  by  yerbal  gift,  put  his  son  into  the  poasession  of  sixty  acres  of 
land,  permitted  him  to  occupy  for  over  twenty  years,  to  erect  valuable 
improvements,  pay  the  taxes,  and  continuously  spoke  of  the  place  as 
his  son's  until  he  died.  As  the  father,  by  lapse  of  time,  had  lost  all 
right  to  recover  possession,  the  widow  of  the  father  is  not  entUled  to 
dower  in  this  tract.  The  son  is  to  be  charged  with  it  as  an  advance- 
ment, valued  as  of  the  date  of  taking  possession  under  the  verbal  g^ift. 


FROM    WASHINGTON. 


From    Chancery    Court    at    Jonesboro,    May    Term, 
1871,   writ  of  error.       H.   C.   Smith. 

,    for   complainant. 


KiRKPATRiCK   &   Reeve,   for  defendant,   who    said : 

For  respondents  it  is  insisted  that  the  bond  exe- 
cuted April  10,  1856,  by  complainant,  Elizabeth  Keys, 
and  defendant,  Enos  Kincheloe,  as  trustee,  was  not 
made  in  consideration  of  the  separation  of  said  com- 
plainant and  the  intestate  John  Keys,  Jr.,  but  was 
based  upon  the  consideration  of  said  complainant  hav- 
ing agreed  to  release  the  intestate  from  the  charge  of 
her  and  her  child's  support  and  maintenance  during 
his  life,  and  a  release  of  her  claim  for  dower,  etc./ 
out  of  his  estate  ia  the  event  she  survived  him.  And 
the  date  of  the  execution  of  same  was  subsequent  to 
the  separation  of  said  parties;  and  also  that  the  valid- 
ity of  said  bond  was  not  effected  by  the  after  recon- 
ciliation  of  said   parties. 

Secondly,  it    is  insisted    that  although    the   bond   in 
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qaestion  was  executed  in  consideration  of  the  separa- 
tion of  the  parties  named,  and  was  void  as  to  the 
complainant,  Elizabeth,  on  account  of  her  incapacity  to 
contract  during  coverture;  yet  after  discoverture  she 
is  not  entitled  to  claim  both  the  provision  made  for 
her  in  the  deed,  and  dower  and  a  distributive  share 
oat  of  her  husband's  estate;  and  if  she  sue  for  the 
latter,  that  is  an  election  to  abandon  the  former. 
Watkins  v.  Watkins,  7  Yer.,  283,  295;  Parham  v- 
Parham,  6  Hum.,  287,  297.  And  although  the  deed 
be  void  as  to  the  wife  a6  initio,  or  if  the  same  be 
voidable  as  to  her  by  the  subsequent  acts  of  the 
parties,  yet  after  the  property  set  over  in  the  deed 
to  the  trustee  has  passed  into  his  possession  he  will 
be  held  to  account  for  the  same  if  the  wife,  aft;er  dis- 
coverture, elect  to  take  dower,  ect.,  and  he  can  only 
be  discharged  from  liability  by  returning  to  the  hus- 
band's  estate   the   property   entrusted   to   him.       lb. 

For  respondent,  James  M.  Keys,  it  is  insisted  that 
his  possession  of  the  sixty  acre  tract  of  land  men- 
tioned in  the  pleadings  cannot  now  be  disturbed.  He 
having  gone  into  possession  of  same«  under  a  parol 
gift  from  his  father,  and  held  the  possession  thereof 
adversely  to  all  the  world  for  a  period  of  about 
twenty-three  years,  his  possession  is  protected  under 
the  second  section  of  the  Act  of  1819.  Haynes  et  aL 
▼•  Jones  d  al.,   2  Head,  372,   376;   3   Yer.,   397. 

Possession  of  the  land  on  the  part  of  the  husband 
being  an  essential  requisite  to  dower  —  5  Hay,  278 ; 
1  Head,  348.  —  where  defendants  in  their  answer  ad- 
mit   &cts    stated    in    the    bill,   but    seek    to   avoid   the 


\ 
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same  by  stating  new  and  distinct  facts,  such  statements 
must  be  sustained  by  proof.  2  Johns  Ch.  R.,  62; 
12  Peters,  175;  Eq.  Dig.  Title  Ev.,  sees.  171,  178, 
259;   6   Yer.;   108;   Heis.   Dig.,   531. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  Elizabeth  Keys  as  widow 
and  administratrix  of  John  Keys,  deceased,  against  bin 
heirs  and  distributees  for  the  purpose  of  settling  ques- 
tions arising  under  an  article  of  separation  between 
deceased  and  complainant,  Elizabeth,  to  settle  conflict* 
ing  claims  of  some  of  the  heirs  as  to  lands  held  un- 
der parol  gifts,  to  have  dower  allotted  to  the  widow, 
and   to    have   the   lands   sold    for   partition. 

The  question  under  the  article  of  separation  arises 
under   the   following   facts : 

In  1856  John  Keys  and  his  wife,  Elizabeth,  agreed 
to  separate,  and  at  the  time,  or  soon  after  the  separa- 
tion, she  and  her  brother,  Enos  Kincheloe,  as  h<»r 
trustee,  executed  a  bond  in  the  penalty  of  $3,000, 
payable  to  John  Keys,  conditioned  that  with  certain 
personal  properljr  and  choses  in  action  therein  enumer- 
ated, she  would  maintain  herself  and  an  infant  son, 
the  child  of  their  marriage,  and  that  she  would  set 
up  no  claim  to  dower  or  a  year's  support  after  his 
death.  The  property  specified  was  taken  into  posses- 
sion by  the  trustee,  with  whom  the  complainant,  Elis- 
abeth, lived  during  the  separation.  After,  living  apari^ 
for  some  three  months,  the  husband  made  application 
to  his  wife  to  return  home  and  live  with  him.  She 
consented    to   do   so   upon    his   agreeing    that    the  bond 
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sliould  be  set  aside  and  held  for  nothing.  She  ac- 
oordingly  returned  to  his  house  and  lived  with  him  as 
his  wife  until  his  death   in   1869. 

It  is  clear  that  the  bond  was  a  nullity  so  far  as 
the  wife  was  concerned^  and  according  to  the  proof  it 
was  to  be  destroyed  upon  her  returning  to  live  with 
her  husband.  He  became  at  once  entitled  to  all  the 
property  she  had  received  from  him  upon  her  separa- 
tion. We  think  the  proof  shows  satisfactorily  that 
the  property^  except  a  note  of  about  $400,  was  re- 
turned to  the  husband;  and  it  is  shown  that  after 
the  reconciliation  the  wife  collected  this  note  and  vested 
the  money  in  the  purchase  of  a  tract  of  land,  taking 
the  title  in  her  own  name^  with  the  knowledge  and 
oonaent  of  her  husband.  The  Chancellor  held  that 
the  bond  was  rendered  nugatory  by  the  reconciliation 
and  reunion  of  the  parties^  but  that  Kincheloe^  the 
trustee,  was  liable  to  account  for  such  of  the  property 
as  was  not  returned,  and  ordered  such  account  to  be 
taken.  He  also  held  that  the  $400  vested  in  the 
tract  of  land  was  the'  money  of  the  husband,  and 
that  the  title  be  divested  out  of  the  wife  and  be 
vested  in  the  heirs  of  John  Keys.  From  these  rul- 
ings  the  widow  and   Kincheloe   have  appealed. 

The  Chancellor  erred  in  ordering  an  account  against 
the  widow  and  Kincheloe  as  to  the  property  embraced 
in  the  botkd.  In  the  first  place  the  bond  can  be 
regarded  as  of  no  further  force  after  the  wife  returned 
home  in  pursuance  of  his  agreement  to  destroy  it,  and 
thereupon  Kincheloe  ceased  to  have  any  authority  or 
any  responsibility  as   trustee.      The  property,  after  the 


430  KNOXVILLE : 


Keys  V,  Keys. 


setting  aside  of  the  bond,  belonged  to  the  husband, 
and  we  think  the  proof  shows  that  it  was  all  restored 
to  him  except  the  note  for  $400.  We  concur  with 
the  Chancellor  in  his  conclusion  as  to  the  ownership 
of  the  $400,  but  as  it  was  invested  with  the  hus- 
band's knowledge  and  consent  in  the  twenty-acre  tract, 
and  the  title  taken  in  the  name  of  his  wife,  his  heirs 
are   estopped   from   setting   up   title   to   it. 

The  only  other  question  for  determination  is  pre- 
sented by  the  appeal  of  James  M.  Keys.  He  claims 
sixty  acres  of  land  by  parol  gift  from  his  father.  The 
Chancellor  held  that  the  land  belonged  to  the  estate, 
and  was  subject  to  partition  and  to  the  Widow's  claim 
for  dower.  From  this  holding  he  appeals.  It  is 
abundantly  proved  that  he  had  occupied  and  claimed 
the  land  continually  for  more  than  twenty  years  be- 
fore the  death  of  his  father,  John  Keys,  under  a  parol 
gift,  and  that  his  father  all  the  time  spoke  of  the 
land  as  belonging  to  and  intended  for  his  son.  He 
had  paid  taxes  on  it  all  the  time,  and  had  put  valu- 
able improvements  on  it,  his  father  setting  up  no 
claim,  but  acquiescing  in  the  claim  of  ownership  by 
his  son.  We  think  the  facts  make  out  a  possessory 
right  in  the  son,  under  our  statutes,  which  had  barred 
the  father's  right  of  possession  before  his  death.  The 
legal  title  continued  in  the  father,  but  his  remedy  for 
the  enforcement  of  the  right  was  barred  by  an  ad- 
verse possession  of  more  than  twenty  years.  Haynes 
V.  JoneSf  2  Head,  372.  As  John  Keys,  at  the  time 
of  his  death)  had  no  right  of  possession  in  the  land, 
it    follows    that    his    widow   could    have    no    right    to 
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dower.  Apple  v.  Appk,  1  Head^  348.  And  the  son 
is  to  be  charged  with  the  land  as  an  advancement  at 
its  value  at  the  time  of  the  parol  gift.  2  Head^  372. 
The  decree  of  the  Chancellor,  therefore,  is  reversed 
as  to  so  much  of  it  as  orders  an  account  against  the 
widow  and  her  trustee  as  to  the  property  embraced  in 
the  bond  of  separation,  and  as  to  so  much  as  subjects 
the  sixty  acres  of  land  claimed  by  James  M.  Keys 
to  the  right  of  dower,  and  to  so  much  as  decrees 
the  twenty  acres  to  the  heirs  of  deceased.  In  all 
other  respects  the  decree  is  affirmed.  The  cause  will 
be  remanded,  that  the  decree  as  modified  may*  be  ex- 
ecuted. The  costs  of  this  court  will  be  paid  by  the 
administrator  and  administratrix,  out  of  the  estate  of 
John   Keys,   deceased. 


Peoples  v.  De vault. 

1.  E\'IDENCE.     Dedarations  and  acts  of  former  possesidon.    It  waa  error  to 

reject  evidence  of  declarationR  and  acts  of  one  formerly  in  poraession 
of  the  property,  made  before  he  sold  to  the  person  from  ^hom  clefend- 
ant  purchased,  and  under  whose  title  defendant  claims  the  property. 

2.  Same.    Brand,  U.  S.    It  was  error  to  charge  "  the  brand,  U.  8.,  upon 

horses,  if  at  the  close  of  the  war,  is  evidence  of  property  in  the  gov- 
ernment, though  not  conclusive."  If  the  brand  is  shown  to  have  been 
placed  upon  an  animal  by  officers  of  the  United  States,  it  is  prima 
fiusie  evidence  that  the  government  had  claimed  tlve  animal.    Bat  the 
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brand  gives  no  title.  In  this  case,  as  it  is  not  shown  the  brand  was 
made  by  United  States  officers,  it  is  not  even  prima  Jade  evidence  that 
the  animal  had  ever  been  in  the  possession  of  the  government. 


FROM  Washington. 

Appeal   in   error  from   Circuit   Court  of  Washington 
April   Term,   1871.       E.   E.   Gillenwaters,   J. 

No    COUNSEL     MARKED. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Peoples  sued   Devault  in  replevin  for  a   yellow  mule. 
The   case   was   tried   in   the   Circuit   Court   of   Washing- 
ton  county,   and   verdict  and    judgment   were   given   for 
defendants.       Plaintiffs    appealed.       The    first    error    as- 
signed  by  plaintiff  was   that   the  court   rejected   declara- 
tions   of   John   Weaver    (under   whose    title    defendants 
claimed),   made   by    Weaver   while   he   had   the    mule   in 
possession,   and    before   he   sold    the   same    to   the   party 
from  whom  defendants   purchased.       One  witness   offered 
to   prove    that    in    the    summer   of    1865   Weaver  came 
to  witness'   house    and    asked    him    if  there  was  a  gov- 
ernment  mule   there.       Upon  being   told   that   there  was 
a   pale   yellow   mule   there   in   the   field    which    belonged 
to   plaintiff,   Weaver   took   the   mule   and   said    he  would 
take   it   to   Peoples'   house,  and   if  he   had   a   better  one 
he   would    take    that    and    return    the    yellow   mule    to 
witness   and   he   might   keep  it   to  work.       Another  wit- 
ness  offered    to   prove    that   Weaver  told    him    that   he 
had    taken     the    mule     from    witness'    wife.       At    that 
time   Weaver   was    prosecuting   a    replevin    suit    for   the 
mule    against    plaintiff's    father,   and    in    that   con  versa- 
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tioD  Weaver  told  witness  to  tell  plaintiff's  father  that 
if  he  came  to  the  trial  to  contend  with  a  federal  sol- 
dier, they  would  kill  or  beat  him  nearly  to  deaths 
which  message  witness  delivered  to  plaintiff's  father. 
It  appears  that  plaintiff's  father  did  not  attend  the 
trial,  and  that  Weaver  took  judgment  by  default. 
Another  witness  offered  to  prove  that  she  saw  Weaver 
on  the  day  he  got  the  mule,  and  he  said  it  was 
plaintiff's  mule.  All  of  this  evidence  was  rejected  by 
the  court.  This  was  error.  1  Greenleaf,  sec.  190; 
Mulholland   v.   Mlitsouj   1    Col.,   307. 

The  next  error  relied  on  is  in  the  following  in- 
struction to  the  jury.  The  court  said :  *^  The  brand, 
U.  S.,  upon  horses,  if  at  the  close  of  the  war,  is 
evidence  of  property  in  the  government,  though  not 
conclusive.  Plaintiff  may  show  that  the  brand  was 
fraadulently  put  upon  the  mule,"  etc.  One  witness 
proved  that  he  saw  the  brand,  U.  S.,  on  a  sorrel 
mule  in  Weaver's  possession  in  1865.  This  was  all 
the  evidence  as  to  a ^  brand  on  the  mule.  The  charge 
is  in  conflict  with  the  rule  of  law  as  laid  down  in 
Dawson  v.  Saaongy  1  Heis.,  243,  where  it  is  said : 
"The  brand,  when  shown  to  have  been  made  by  * 
officers  of  the  army,  has  no  other  effect  than  to  fur- 
nish prima  fade  evidence  that  the  government  has  had 
possession  of  the  property  as  a  claimant,  but  of  itself 
it  communicates  no  title."  It  is  not  shown  here  that 
the  brand  was  put  upon  the  mule  by  officers  of  the 
army,  and  therefore  it  was  not  prima  facie  eviclence 
that  it  had  ever  been  in  the  possession  of  the  gov- 
ernment. For  these  errors  the  judgment  is  reversed. 
28 
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i^.  Y.  &  E.  T.  Ikon  Co.  v.  Gbeene  County  Iron  Co. 

1.  Real  Estate.     Timber  sold  by  eord  is  personalty.    A  contract  in  writing 

wa8  made  to  sell  all  the  timber  on  land  of  vendor  at  ten  cents  per 
cord,  to  be  paid  as  fast  as  ased.  This  is  a  contract  for  the  timber  as 
cut  down  and  corded,  and  hence  is  one  in  regard  to  personalty. 

2.  Same.    FurchoMer  of  kind  at  judicial  sale.    The  land  upon  which  the 

timber  was  growing  was  sold  after  death  of  vendor  of  the  timber,  and 
bought  by  the  defendants  with  knowledge  of  the  contract  for  the  tim- 
ber. They  are  not,  therefore,  innocent  purchasers,  but  stand  in  the 
shoes  of  the  vendor  of  the  timber,  and  can  set  up  no  rights  which  he 
could  not.  They  are,  therefore  enjoined  from  cutting  timber  already 
contracted  for  by  complainant,  and  from  interfering  with  the  right 
*  of  ingreKs  and  egress  necessarily  involved  in  the  contract  to  cut  and 
carry  away  the  timber. 

3.  Same.     Cnnira/A  not  too  vague.    It  is  no  valid  objection  to  a  contract  to 

sell  all  the  vendor's  timber  on  his  land,  that  the  contract  does  not 
describe  the  extent  of  the  land  to  which  it  was  meant  to  apply.  Al- 
though it  appears  that  the  vendor  owned  714  acres,  as  this  was  in  one 
body,  and  was  all  the  land  owned  by  vendor,  the  words  "  all  the  tim- 
ber on  the  land  "  are  sufficient  to  cover  the  timber  on  the  entire  714 
acres. 

5.  Question  St^ggested — Not  Decided.  It  js  claimed  by  the  purchasers 
at  the  judicial  sale  that  by  fraud  the  timber  contract  was  read  to  the 
former  owner  differently  from  the  terms  of  the  written  instrument 
signed  by  him,  then  feeble,  sick  and  dying.  As  respondents  knew 
the  terms  of  the  timber  contract  when  they  bought,  it  is  doubtful  bat 
not  decided  whether  they  can  raise  any  such  question. 


FROM     GREENE. 


From    Chancery     Court     at     Greeneville,     November 
Term,   1870.       H.   C.   Smith,   Ch. 

McKee,    for   complainants,   said: 

The  first  question   which  arises   is,  can   the    respond- 
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ents  urge  the  invalidity  of  the  conveyance  made  by 
Kelly  to  Talmage  of  the  timber  growing  on  the  land 
of  the  latter.  It  is  insisted  in  behalf  of  the  com- 
plainant that  they  cannot.  The  conveyance  was  never 
complained  of  by  the  intestate^  nor  is  it  now  com- 
plained of  by  his  personal  representatives.  The  re- 
spondent purchased  the  land  with  notice  at  law  of 
the  sale  of  the  timber,  because  of  its  registration^  it 
being  settled  by  the  adjudications  of  this  country  that 
the  subject  of  the  agreement  or  contract  executed  by 
Kelly  to  Talmage  is  of  a  personal  character.  See 
Greenleaf's  Cruise  on  Real  Property,  vol.  1,  side  p. 
45,  sec.  9;  2  ed.,  top  p.  44,  side  p.  55;  same  edi- 
tion, top  p.  62  and  note;  also,  Greenl.  on  Ev.,  vol. 
1,  sec.  271 ;  and  Browne  on  Fraud,  sec.  255.  And 
therefore  the  instrument  was  a  proper  one  for  regis- 
tration under  sub-sec.  1  of  sec.  2030  of  the  Code, 
and  its  registration,  which  was  prior  to  respondent's 
purchase  of  the  land,  was  in  law  notice  to  the  world. 
Though  privies  in  blood  or  privies  in  representation 
of  said  Kelly  might  have  complained  of  the  agree- 
ment or  conveyance  of  the  timber,  certainly  the  re- 
spondent, who  purchased  the  land  at  a  judicial  sale, 
cannot  so  complain.  The  rule  of  caveat  emptor  ap- 
plies to  him,  and  he  takes  the  land  subject  to  all 
incumbrances  of  which  he  had  actual  or  constructive 
notice:  Sugden  on  Vendors,  2  American  from  5  Lon- 
don edition,  221.  Nor  can  the  respondent  insist  that 
the  agreement  for  sale  of  the  timber  should  be  set 
aside  because  of  the  imbecility  of  said  Kelly,  the  right 
to  avoid   it   upon   this  ground   being   restricted   to   heirs 
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or  personal  representatives  alone  upon  the  decease  of 
Kelly:  Fonblanque's  Equity^  ch.  2,  sec.  1,  p.  63; 
4tk  Amer.  ed.,  side  pp.  2&-51.  And,  moreover^  the 
respondent  cannot  complain  of  an  alleged  mistake  of 
Kelly  in  signing  an  instrument  which  conveyed  the 
wood  on  a  greater  extent  of  land  than  he  designed 
to  do,  because  it  was  fraudulently  misread  to  him,  for 
the  reason  that  the  respondent  could  not  presume  that 
the  instrument,  as  registered  and  recorded,  was  for 
any  reason   defective  or  voidable. 

Secondly,  it  is  insisted  for  complainant  that  even 
if  respondent  could  properly  ask  that  the  instrument 
executed  by  Kelly  for  the  sale  of  the  timber  be 
avoided,  that  the  case  would  have  required  a  cross- 
bill by  the  respondent,  asking  a  rescission  of  the  in- 
strument. The  answer  does  not  even  purport  to  be 
a  cross-bill;  no  bond  was  executed,  upon  its  being 
filed,  for  costs,  and  no  distinct  prayer  contained  in  it 
for  a  recision,  although  its  general  intendment  would 
seem  to  ask  that  relief,  and  without  which  specific  re- 
lief •to  the  respondent  of  course  the  instrument  must 
remain  in  full  force.  The  very  feet  that  the  respond- 
ent cannot  resist  the  claim  of  complainants  if  the  in- 
strument remains  intact  involves  the  necessity  of  an- 
nulling it,  which  would  be  a  measure  of  relief  to 
respondent  which  could  only  be  granted  upon  the  ap- 
plication of  respondent  formally  by  cross-bill,  it  being 
a  relief  which  the  scope  of  complainant^s  bill  does  not 
afford  the  respondent.  See  Daniels'  Chan.  Plead,  and 
Prac,  3d  English  ed.,  p.  1650;  Story's  Eq.  PL,  sec. 
391  ;     Adams'   Doctrines   of  Equity,   403,   note. 
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Thirdly^  it  is  insisted  for  the  complainant  that  the 
instrament  in  question  is  not  void  for  want  of  suffi- 
cient description  of  the  lands  on  which  the  timber 
was.  The  instrument  was^  according  to  its  face^  ex- 
ecated  at  "Kelly^s  Gap,  Greene  county,  State  of  Ten- 
nessee," in  which  county  the  instrument  was  registered 
and  recorded,  and  in  which  the  lands  bought  by  re- 
spondent are  situated;  and  moreover,  the  language  of 
the  instrument  is,  ^^aU  the  timber  on  the  land  of  the 
party  of  the  first  part,"  which  could  have  no  other 
meaning  than  that  which  it  plainly  imports,  namely, 
aU  the  lands  which  the  said  Kelly  then  ovmed.  See 
Jackson  V.  Ddancey^  4  Cow.,  427;  3  Haywood,  side 
p.   243;     Burrill   on   Assigtiments,   262. 

Fourthly,  and  lastly,  it  is  insisted  in  behalf  of 
complainant,  that  the  proof  does  not  show  that  there 
was  either  deceit  practiced  upon  Kelly  by  misreading 
the  article  to  him,  or  that  his  mental  condition  waa 
such  that  he  was  incompetent  to  transact  business. 
The  statement  by  one  of  the  witnesses  in  behalf  of 
respondent,  who  professes  to  have  heard  the  instru- 
ment read,  is  as  follows:  ''As  well  as  I  recollect, 
it  (the  instrument)  stated  the  timber  on  only  a  part 
of  the  land,  and  that  was  238  acres  lying  on  the 
south  side  of  the  mountain."  This  witness  states  that 
she  is  the  wife  of  Samuel  Kelly,  who  was  a  brother 
of  Joshua  Kelly,  the  decedent;  and  the  witness  states 
also  that  she  is  residing  on  the  lands  bought  by  re- 
spondent at  the  sale  of  Joshua  Kelly's  estate,  and  has 
been  told  by  others  that  they  did  not  believe  re- 
spondent    will     ever    turn    her    oif.       The    only    other 
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witness  of  respondent  who  professes  to  have  heard  the 
instrument  read^  is  Salina  Miller,  late  Kelly,  and 
daughter  of  said  Samuel,  who  states  that  she  was 
called  in  to  witness  said  instrument  after  it  had  been 
signed,  and,  after  she  had  signed  as  a  witness,  Tal- 
mage  read  it  at  her  request,  and  as  he  read  it  to 
her  4he  words  "the  timber  on  238  acres"  occurred 
where  the  instrument  says  "for  all  the  timber."  The 
conversation  detailed  by  this  witness  on  the  part  of 
said  Joshua  immediately  after  the  execution  of  the  in* 
strument,  is  objected  to  by  the  complainant,  as  is  also 
the  conversation  of  said  Joshua  with  the  witness  Ruble. 
The  testimony  of  complainants'  witness  Wilson  is,  that 
he  was  present  at  the  tinia  of  the  execution  of  the 
instrument;  that  he  had  just  read,  before  giving  his 
testimony,  the  instrument  marked  "exhibit  S"  to  the 
bill,  and,  as  well  as  he  remembers,  it  is  a  correct 
copy,  and  that  every  word  of  it  was  read  to  the 
said  Joshua  Kelly ;  that  Joshua's  mind  seemed  to  be 
sound  and  good ;  that  the  terms  of  the  agreement 
were  fully  understood  by  the  parties;  that  Joshua 
Kelly  sat  up  all  the  time  that  he  and  Talmage  were 
there ;  and  further,  this  witness  states  the  circumstance 
that  Kelly,  in  the  conversation  at  the  time  the  in- 
strument was  signed,  spoke  of  the  coal  timber  he 
wanted  cut  lying  north  and  east  of  his  house,  and 
also  south  of  his  house,  and  also  that  Kelly's  house 
was  situated  on  the  north  side  of  the  Gap.  No  tes- 
timony from  the  attending  physician  is  oflPered  to  show 
the  state  of  Joshua's  mind,  although  one  is  shown  to 
have   attended,    him.       The    witness   Wilson    states    that 
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the  witness  Miller  was  called  in  before  the  instrument 
was  signed^  but  after  it  had  been  read ,  that  she  saw 
it  signed,  but  does  not  know  that  the  instrument  was 
read  to  said  witness  Miller.  Witness  Wilson  ^  also 
states  that  the  terms  of  the  agreement  had  been  un- 
derstood several  months  before  the  instrument  was 
signed,  and  that  the  parties  understood  the  agreement^ 
as  he  (witness)  had  theretofore  paid  Kelly  money  upon 
the   contract. 

Furthermore,  it  is  insisted  in  behalf  of  complain- 
ants, that  this  case  of  injunction  is  not  such  as  that 
it  should  have  been  dissolved  at  all.  The  pleadings 
show  that  the  wood  was  bought  for  the  use  of  com- 
plainants in  the  manufacture  of  iron  at  their  works,. 
and  the  dissolution  of  the  injunction  restraining  re- 
spondent from  cutting  and  using  the  wood,  is  an  in- 
jury which  may  be  irreparable,  taking  into  view  the 
circumstances  of  distance  from  complainants'  works  and 
the  increasing  value  of  the  timber.  See  3  DanieFs 
Chancerv   PI.   and   Pr.,   1775   and   note. 

G)mp1ainant  being  called  on  for  proof  of  its  cor- 
porate existence,  files  a  certified  copy  of  the  laws  of 
the  State  of  New  York  authorizing  such  corporations, 
and  also  the  agreement  of  the  corporations  thereunder 
constituting  themselves  ^  a  corporate  body.  Complain- 
ant also  being  called  on  for  evidence  of  the  assign- 
ment by  Talmage  to  complainant,  submits  the  power 
of  attorney  from  Talmage  to  F.  H.  Potts  to  convey 
and  assign  certain  effects,  among  them  the  agreement 
of  said  Kelly  to  Talmage,  and  also  the  conveyance 
by  said   Potts,  as  such   attorney,  to   complainant  of  the 
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effects    authorized    to    be    conveyed,    and    among    them 
sfdd   agreement   by  Kelly. 

R££V£^   for   defendant: 

The  bill  alleges,  that  on  the  6th  of  April,  1867, 
Joshua  Kelly  and  A.  A.  Talmage  entered  into  an  ar- 
ticle of  agreement,  or  bond,  by  the  terms  of  which 
Kelly  sold  to  Talmage  all  the  wood  on  his  land,  ex- 
cepting choice  rail  timber  and  the  large  pine  trees, 
for  which  Talmage  was  to  pay  ten  cents  per  cord. 
A  certified  copy  of  the  agreement  is  made  an  exhibit. 
Kelly's  lands  consisted  of  several  adjacent  tracts  in 
the  vicinity  of  Kelly's  Gap, — being  the  same  land  that 
was  sold  by  decree  of  the  Chancery  Court  of  Greene 
county,  iti  1869,  to  the  respondent,  who  took  posses- 
sion of  the  same.  Said  Talmage  transferred  by  as- 
signment  said    interest  to   the   complainant. 

The  answer  states  that  said  agreement  was  only  on 
the  pa'^t  of  Talmage ;  that  when  the  contract  was  en- 
tered into,  Kelly  was  in  articulo  martia,  was  not  of  a 
sound,  disposing  mind,  was  incapable  of  making  a 
rational  contract,  and  that  said  contract  was  fraudu- 
lent, etc.;  also,  that  Talmage  only  bargained  for  that 
part  of  the  timber  growing  on  the  land  lying  south 
of  Kelly's  Gap,  consisting  of  about  238  acres,  and 
that  the  article  was  so  read  to  Kelly  before  he  signed 
it;  that  said  article  of  agreement  is  void  on  its  face, 
because  the  said  land  is  not  described — giving  neither 
boundaries,   nor  county,   nor  State. 

There  are  other  questions  in  the  case,  but  it  is 
mainly   to   be   determined — 1,    whether   Kelly   was   in    a 
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condition  to  roake  a  legal  contract;  2,  whether  a 
iraud  was  perpetrated  by  misreading  the  instrument] 
3,  whether  the  instrument  itself  is  void  on  its  face, 
and  whether  the  defenses  are  properly  set  up  in  the 
answer.  The  first  two  questions  are  fully  answered 
in  the  affirmative  by  the  depositions  of  Elizabeth 
Kelly   and  Salina  L.  Miller. 

As  to  whether  the  defenses  set  forth  in  the  answer 
should  have  been  made  by  cross-bill,  there  can  be  no 
question  of  the  negative.  The  new  matter  it  con- 
tains is  merely  in  avoidance.  The  purpose  of  an 
answer  is  twofold — 1,  to  any  facts  upon  which  the 
plaintiff's  equity,  as  stated  in  the  bill,  arises;  or,  2, 
to  confess  such  facts,  and  avoid  them  by  the  intro- 
duction of  some  new  matter  from  which  contrary  in- 
ferences may  be  drawn :  2  Dan.  C.  P.  and  P.,  814. 
To  so  much  of  the  bill  as  it  is  necessary  and  mate- 
rial for  the  defendant  to  answer,  he  must  speak  di- 
rectly and  without  evasion,  and  must  not  merely  an- 
swer  the  several  charges  literally,  but  he  must  confess 
or  traverse  the  substance  of  each  charge :  lb.,  833 ; 
Story's  Eq.  PI.,  sees.  852,  389,  394,  848,  851;  see 
Code,   sees.  4316,   4318,   4323. 

The  agreement  being  void,  cannot  be  explained  by 
parol  testimony :  Greenleaf  on  Ev.,  ubi  supra,  espe- 
cially  sec.   301,   and   note   1. 

Freeman,  J.,   delivered  the  opinion   of  the  court. 

This  bill  is  filed  to  enjoin  defendants  from  cutting 
and  using  certain   timber  on    lands  formerly   belonging 
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to  one  Joshua  Kelly.  In  April^  1867,  Kelly,  who 
then  owned  the  land  on  which  the  timber  stands,  en- 
tered into  a  contract  with  A.  D.  Talmage,  by  which 
it  is  stated  ^'the  said  Kelly  hereby  sells  to  the  party 
of  the  second  part,  to-wit,  the  said  Talmage,  all  the 
timber  on  the  land  of  said  Kelly,  excepting  the  choice 
rail  trees  and  large  pine  trees  suitable  for  making 
timber,  at  the  rate  of  ten  cents  per  cord,  to  be  paid 
for  as  fast  as  used/'  Both  parties  bound  themselves 
to  the  performance  of  this  contract,  with  their  heirs, 
administrators  and  assigns.  This  contract,  it  is  al- 
leged, was  transferred  and  assigned  by  Talmage  to 
complainant,    which    fact   is   shown    to   be   true. 

Respondent  answers,  and  claims  that  the  land  was 
purchased  at  a  sale  made  by  order  of  the  Chancery 
Court,  at  the  instance  of  the  administrator  of  Joshua 
Kelly,  and  purchased  by  respondent  with  the  under- 
standing that  Talmage  had  only  purchased  the  timber 
on  238  acres  south  of  the  Gap.  It  is  admitted  that 
respondent  had  notice  of  the  contract  we  have  above 
quoted.  It  is  then  insisted  that  Kelly,  when  he 
made  the  contract,  was  at  the  point  of  death,  incom- 
petent to  make  a  contract,  and  that  this  was  one  oh- 
tained  by  fraud,  in  misnaming  the  instrument  to  him 
by  Talmage — reading  it  as  selling,  or  contracting  to 
sell,  the  timber  on  238  acres  south  of  the  Gap,  in- 
stead   of  the   timber   on   all   his   land. 

We  need  not  discuss  or  decide  the  question  as  to 
whether  the  purchaser  of  land,  with  notice  of  a  pre- 
vious conveyance,  can  avoid  the  conveyance  because  it 
was    obtained    from    his  vendor    by    fraud.      Suffice    it 
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to  saj,  this  is  a  question  on  which  much  doubt  might 
be   felt. 

This,  however,  was  a  contract  for  the  sale  of  per* 
sonalty — that  is,  an  agreement  to  sell  the  timber 
designated,  but  the  property  did  not  pass  in  the  tim- 
ber until  it  should  be  used  or  received  by  the  pur* 
chaser— -at  any  rate,  not  till  cut  and  corded  up,  as  it 
was  to  be  paid  for  by  the  cord  as  used.  See  Hil* 
Hard   on   Sales,   p.   37,   sec.   4,   p.   43,  sec.   8. 

In  the  language  of  Park,  J.,  in  the  case  of  Smith 
V.  Surman,  9  B.  <&  C,  cited  in  note  to  Parsons  on 
Cont.,  vol.  2,  pp.  312-13,  "the  party  could  take  no 
interest  in  the  land  by  his  contract,  because  he  could 
not  acquire  any  property  in  the  trees  till  they  were 
cut."  This  being  the  nature  of  the  contract — ^an 
agreement  to  sell  personalty,  to-wit,  the  timber  grow- 
ing on  the  land — if  it  is  to  be  avoided,  it  probably 
should  be  by  the  administrator  or  personal  representa- 
tive,  and    not   by    the   purchaser   of  the    realty. 

But  passing  from  this,  the  party  purchasing  at  a 
judicial  sale  of  this  character,  would  be  in  the  posi- 
tion of  an  assignee,  and  stand  in  the  shoes  of  the 
party  under  whom  he  claims  as  to  the  realty,  taking 
it  with  all  incumbrances  upon  it,  not  being  an  inno- 
cent purchaser;  that  is>  he  takes  the  land  subject  to 
the  stipulations  of  the  contract  of  Kelly,  in  whose 
shoes  he  stands^  This  contract,  if  valid  and  binding 
on  Kelly,  may  well  then  be  enforced  and  protected 
against  interference  as  to  the  purchaser  under  the  ju- 
dicial sale.  The  contract  of  Kelly  necessarily  carried 
with   it  the   right  to  enter   upon   the  land   for  the  pur- 
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pose  of  cuttiDg  the  wood^  cording  it,  and  taking  it 
away  for  use :  2  Pars,  on  Cont.^  47.  The  respond- 
ent purchaser^  standing  in  the  shoes  of  Kelly,  cannot 
interfere  with  this  right;  and,  purchasing  with  notice 
of  its  elcistence  and  terms,  is  bound  by  them.  Any 
interference  or  destruction  of  the  right  of  the  party 
under  this  contract  by  the  purchaser,  would  be  an 
infraction  of  the  contract  between  Kelly  and  Talmage, 
an  intrusion  upon  the  rights  of  another,  which  ought 
to  be  restrained  by  a  court  of  equity  on  the  princi- 
ple of  good  faith.  If  the  purchaser  at  the  judicial 
sale  should  be  allowed  to  cut  this  timber  and  destroy 
it,  it  defeats  and  destroys  the  right  of  the  purchaser 
from  Kelly,  who  was  prior  in  time,  and  therefore 
prior   in   right. 

We  may  say,  as  to  the  allegations  of  fraud  on  the 
part  of  Talmage  in  obtaining  the  contract,  and  inca- 
pacity on  the  part  of  Kelly  in  making  the  contract, 
the  proof  fails  to  make  out  such  a  case;  at  most,  it 
raises  a  suspicion,  but  is  not  enough  to  overturn  a 
written   contract   duly   entered    into. 

It  is  insisted  in  argument  that .  the  contract  is  too 
indefinite  and  uncertain — not  specifying  any  particular 
land,  but  selling  the  timber  on  all  the  land  owned 
by  the  said  Kelly.  The  rule  in  such  cases  is,  that 
the  court  may  put  themselves  in  the  place  of  the 
parties,  and  then  see  how  the  terms  of  the  instrument 
affect  the  property  or  the  subject  matter.  With  this 
view,  evidence  must  be  admissible  of  all  the  circum- 
stances surrounding  the  parties  to  the  instrument.  See 
Greenl.   Ev.,   vol.   — ,   sec.    287;     Add.   on    Cont.,   847. 
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The  facts  of  the  case,  as  shown  at  the  time,  were^ 
that  Kelly  owned  714  acres  of  land  in  Greene  county. 
This  land  was  valued  mainly  for  its  timber.  The 
party  purchasing  it  contemplated,  or  was  engaged 
in  the  iron  business,  and  wanted  timber  for  his  fur- 
naces. No  other  land  is  shown  to  have  been  owned 
by  Kelly,  and  it  is  evident  no  other  land  was  re- 
ferred to  except  this  body  of  land.  Under  these  cir- 
comstances,  we  think  the  land  on  which  the  timber 
was  sold  is  sufficiently  identified;  in  fact,  this  is  ad- 
mitted by  answer  of  respondent.  The  rule  would  be 
different  .where  the  contract,  under  the  statutes  of 
frauds,  is  required  to  be  in  writing,  or,  at  any  rate, 
would  have  less  extensive  application,*  as  in  such 
eases  the  terms  of  the  contract  must  be  found  entire 
in  the  contract  itself  as  to  stipulations  and  subject 
matter. 

The    result    is,   the    decree    of   the   Chancellor  must 
be  reversed,   and   decree  entered    here   for  complainant. 
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Brandon  v.  Mullenix. 

1.  Deposition.    Notice  to  lake  on  day  cetiain.    Adjowmmemi  by  Commit 

It  was  unauthorized  for  the  commisBioner  taking  depositions  upon  a 
day  fixed  in  the  notice  to  adjourn  to  another  day  to  complete  the  tak- 
ing the  evidence.  All  difficultj  can  be  obviated  by  providing  in  the 
notice  for  continuing  from  day  to  day  until  all  the  witnesses  in  the 
notice  are  examined. 

2.  Same.    ExcepUons  and  no  appeal  from  action  of  derk.    It  was  not  error  to 

exclude  a  deposition  excepted  to  before  clerk,  and  exception  sustained. 
It  is  the  duty  of  the  party  not  satisfied  with  the  action  of  the  clerk  to 
appeal  from  it  and  have  the  court  to  act  upon  the  exception  before 
the  trial  of  the  case  commences. 

3.  Same.     Deposition  taJeen  by  one  parly  read  by  the  other.     It  was  error  in 

the  court  below  to  exclude  a  deposition  taken  and  filed  by  one  party, 
but  not  read  by  him,  when  the  opposite  party  offered  to  read  it  as  his 
evidence.  A  deposition  filed  becomes  a  witness  in  the  case,  and  either 
party  may  read  it,  thus  making  the  deponent  his  own  witness. 

4.  Same.     Irregular  and  informal,  mode  of  excepting.     It  is  stated  in  the  bill 

of  exceptions  that  ten  depositions  were  read,  except  those  parts  in- 
cluded in  brackets  It  is  impossible  for  an  Appellate  Court  to  know 
what  was  in  fact  read  and  what  was  excluded,  from  such  a  statement 
as  this.  The  proper  practice  in  such  a  case  is  to  indicate  by  the  num* 
ber  of  the  question  and  answer  the  excluded  matter,  or  to  set  it  forth 
in  full  in  a  bill  of  exceptions. 

5.  Practice.     Dispersion  of  jury — cautioning.     It  is  the  duty  of  the  judge 

in  all  cases  of  magnitude  and  feeling  to  caution  the  jury  against  talk- 
ing  with  others  in  regard  to  the  case  on  trial.  But  if  not  asked  t<> 
give  such  instruction,  and  request  refused,  the  omission  is  not  reTersi- 
ble  error. 


FROM    CARTER. 


Appeal    in   error   from    the   Circuit   Court  of   Carter 
county,   July  Terra,   1871.       E.   E.   Gillenwaters,   J. 

H.   H.   Ingersoll,   for   Brandon. 
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P£TTIBo:n£  &  BoBiNSON,   for  MuUenix. 
Freeman,  J.,  delivered  the  opinion   of  the  court. 

This  is  an  action  for  slander,  brought  by  Mulieniz 
against  Brandon  for  speaking,  on  the  13th  of  July, 
1866,  the  words  of  him,  "that  J.  D.  Mullenix  stole 
a  mule;  and  that  he  stole  a  mule,  and  I  will  be 
damned  if  I  canH  prove  it  on  him.^^  A  verdict  was 
rendered  on  plea  of  not  guilty  in  favor  of  plaintiff, 
from  which  an  appeal  in  error  is  prosecuted  to  this 
court. 

The  first  objection  taken  by  counsel  t^  proceedings 
in  court  below  is  in  sustaining  a  demurrer  to  a  plea 
of  statute  of  limitations  for  six  months.  There  was 
no  error  in  this,  the  words  were  alleged  to  have  been 
spoken  in  July,  1866,  and  the  statute  of  limitations 
had  been  suspended  from  May,  1865,  to  1st  of  Janu- 
ary, 1867,  by  Act  of  Legislature,  under  the  schedule 
and  amendments  adopted  February  22,  1865.  We 
need  not  discuss  several  supposed  errors,  sustaining  de- 
murrer to  plea,  as  we  are  unable  to  see  any  error 
in  the  action  of  the  court  on  this  question.  It  is 
insisted  there  was  error  in  excluding  two  depositions, 
Jones  and  Hensley.  Notice  was  given  to  take  these 
depositions  on  the  9th,  together  with  others.  The 
commissioner,  perhaps  from  want  of  time,  adjourned 
till  the  10th,  and  says  plaintiff  was  notified  to  attend 
on  the  10th  at  9  o'clock.  These  depositions  were 
properly  excluded.  The  law  prescribes  the  notice  that 
shall    be   given,  and    parties  in   such  notice   fix  the  time 
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and  place^  and  the  commissioner  has  n6  power  to 
change  it.  All  difficulty  may  be  easily  obviated,  where 
the  witnesses  are  numerous,  by  fixing  the  day  on 
which  to  commence  taking  the  depositions^  and  notify- 
ing the  opposite  party  that  the  taking  will  be  con- 
tinued   from   day   to   day   until   completed. 

It  is  not  objected  that  the  court  erred  in  exclud- 
ing the  depositions  of  Wells,  Morrell  and  others.  We 
need  not  decide  on  the  sufficiency  of  the  notice  left 
at  plaintiff's  father's  house,  as  the  depositions  were 
filed  March,  1869,  and  exceptions  filed  to  them,  which 
were  sustained  by  the  clerk,  March  24,  1869,  and  no 
appeal  from  the  decision  of  the  clerk ;  besides,  the  de- 
cision of  the  clerk  was  only  brought  to  the  atten- 
tion of  the  court  on  the  trial  of  the  cause.  By  sec. 
3869  of  the  Code,  the  court  is  to  decide  upon  appeal 
from  the  decision  of  the  clerk  before  the  cause  is 
heard  or  tried.  It  was  the  duty  of  the  party  to 
have  appealed  at  once,  or  in  a  reasonable  time  from 
the  decision  of  the  clerk,  and  to  have  had  his  appeal 
decided   before   the   trial   of  the   case   commenced. 

Exception  is  taken  to  the  action  of  the  court  in 
excluding  the  deposition  of  C.  B.  Headrick.  This 
deposition  had  been  taken  by  plaintiff  and  filed  in 
the  cause,  but  plaintiff  chose  not  to  read  it.  Defend- 
ant offered  to  read  it  in  evidence  for  himself,  but  on 
objection  the  court  refused  to  allow  the  deposition  to 
be  read.  This  was  error.  The  deposition,  when 
filed,  stood  as  a  witness  summoned.  The  party  sum- 
moning the  witness  would  not  be  bound  to  examine 
him,    yet   the   other  party  might  introduce   him,   making 
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him    his    own   witness    thereby.       So   with    the    deposi- 
tion.     Richmond  v.   Richmond,   10   Yer.,   343,   346. 

Again,  it  is  objected  that  a  large  number  of  depo- 
sitions were  improperly  excluded'  by  the  court,  or 
rather  parts  of  such  depositions.  All  we  see  on  this 
subject  in  the  bill  of  exceptions  is,  after  mentioning 
a  list  of  ten  witnesses  whose  depositions-  had  been 
taken,  it  is  said,  '^  which  were  read,  excepting  the 
portion  of  them  included  in  brackets,  which  were  ex- 
cluded. On  looking  to  the  record  we  find  numerous 
marks  on  the  margin,  but  we  cannot  undertake  from 
these  to  say  what  was  excluded  and  what  was  ad- 
mitted.  Where  matter  is  objected  to  and  excluded, 
it  should  be  pointed  out  by  reference  to  the  number 
of  the  question  and  answer,  or  the  matter  be  set  out 
in  full,  so  that  we  can  see  what  was  excluded  and 
what  was   not. 

Exception  is  taken  to  the  fact  that  his  honor  the 
Circuit  Judge  allowed  the  jury  to  disperse  during  the 
trial  without  cautioning  them  not  to  converse  with 
any  about  the  case.  No  request  was  made  for  such 
instructions,  and  such  failure  under  the  circumstances 
would  not  be  reversible  error.  It  is  proper  to  say, 
however,  that  it  is  the  duty  of  the  court  in  all  cases, 
but  especially  in  cases  of  magnitude,  or  involving 
much  feeling,  to  give  such  caution  to  the  jury,  and 
promptly  punish  a  juror  for  violation  of  the  instruc- 
tion  so   given. 

Several   other  questions   are   urged   in   the   argument, 

but    as    the   case    is    so   presented    in    this    record,   and 

the    matter   of   the    depositions    is   so   confused,    and    so 
29 


450  '  KNOXVILLE : 


GoWan  Si  Dickinson  v.  Sharp. 


intermiDgled  with  things  totally  irrelevant  or  incom- 
petent^ we  do  not  think  proper  to  attempt  to  dis- 
entangle it  in  order  to  a  discussion  of  the  questions. 
We  will  wait  until  these  questions  shall  be  presented 
in   a  more  intelligible  form. 

For  the  errors   indicated    in    the    opinion,   the    case 
will   be   reversed   and   remanded. 


Cowan  &  Dickinson  v.  Sharp. 

Vendor's  Lien.  Implied  not  cusignahU.  The  doctrine  that  where  the 
vendor  fails  to  retain  a  lien  upon  the  face  of  the  deed  of  conveyance, 
the  implied  lien  for  the  purchase  price  is  only  a  personal  one  in  favor 
of  vendor,  and  does  not  pass  to  the  assignee  of  one  of  the  purchase 
notes,  is  too  well  settled  in  this  state  now  to  be  shaken ;  but  the  writer 
of  the  opinion  in  this  case  states  that  if  it  were  an  open  question  he 
would  seriously  doubt  itfi  correctness  upon  principle. 
Case  cited  :  Green  v.  Demoss^  10  Hum.,  371. 


FROM    UNION. 


Appeal  from  Chancery  Court  at  Maynardville,  Feb- 
ruary Special  Term,  1869.  J.  P.  Swan,  J.,  sitting 
by   interchange   with   O.    P.   Tempi.e,   Ch. 

Cocke  &  Henderson,   for  complainant. 

Washburn,   for  Sharp. 
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Jacob  Sharp  sold  and  conveyed  by  deed  to  S.  .0. 
Xincaid  a  tract  of  land  in  Union  county  for  the  con- 
sideration of  $8,000,  of  which  $6,000  was.  paid  in 
cash,  and  of  the  residue,  as  the  deed  recites,  $1,000 
was  paid  in  fat  hogs,  and  $1,000  to  be  paid  January 
1,   1862,   bearing  interest,   etc. 

No  lien  is  retained,  but  the  conveyance  is  an  ab- 
solute warranty  deed.  A  note  is  exhibited  with  the 
bill,  which  it  is  alleged  was  given  in  part  payment 
for  this  tract  of  land,  but  which  does  not,  either  in 
amount  or  time  of  payment,  correspond  with  the  state- 
ment of  the  deed.  This  note  was  assigned  to  com- 
plainants May  9,  1860,  the  payee  waiving  demand  and 
notice,   and   guaranteeing   the   payment. 

The  bill  alleges  that  the  land  was  sold  by  S.  C. 
Kincaid  to  H.  H.  Kincaid,  by  H.  H.  to  J.  M.  Kin- 
caid,  and  by  J.  M.  to  Laban  Sharp.  It  also  alleges 
collusion  between  the  Kincaids  and  knowledge  of  the 
equity  on  the  part  of  Laban  Sharp,  and  prays  that 
a   lien   be   declared   on   the   land   in   their   favor,   etc. 

H.  H.  Kincaid  and  Laban  Sharp  answer  and  rely 
upon  the  plea  of  innocent  purchasers  without  notice, 
etc.,  deny  all  fraud  and  collusion,  and  insist  that  com- 
plainants, as  assignees  of  the  vendor,  have  no  lien 
upon  the  land.  So  the  Chancellor  decreed,  and  com- 
plainants have  prosecuted  a  writ  of  error  to  this 
court- 
In  this  case  the  vendor  had  no  lien,  express,  even 
as  against  the  land  in  the  hands  of  his  vendor.  Ho 
had  executed  an  absolute  conveyance,  and  only  had  an 
implied    lien,   which   might    be   enforced    in   a  court  of 
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equity,  and  is  no  specific  or  express  lien  till  enforced 
by  bill  in  such  court.  Lincoln  v.  Purcell,  2  Head, 
143;  Green  et  al.  v.  Demo88  et  aL,  10  Hum.,  371^ 
And  this  implied  lien  cannot  be  enforced  against  a 
bona  fide  purchaser  from  the  vendee,  even  by  the 
original    vendor.       10   Hum.,   371. 

But  in  case  of  an  assignment  of  the  notes  for  the 
purchase  money,  the  legal  title  having  passed,  and  this 
implied  lien  only  remaining  then  the  assignee  has  no 
lien,  either  express  or  implied.  Graham  v.  McCamp- 
bell,  Meigs^  R.,  52 ;  Green  v.  Demoas,  10  Hum.,  371 ; 
Thompson  et  al.  v.  Pyland  et  al.,  3  Head,  537;  Dish- 
more   V.   Jones  et  al.,   1   Col.,   554. 

As  this  proposition  is  conclusive  of  the  case,  no 
question  need  here  be  made  upon  the  suiBciency  of 
the  plea  of  innocent  purchaser,  etc.,  or  of  the  ques- 
tion, whether  the  note  in  controversy  was  given  for 
the  tract  of  land  embraced  in  the  deed  from  Jacob 
Sharp. 

Freeman,   J.,   delivered   the  opinion   of   the  court. 

Jacob  Sharp,  on  November  5,  1857,  sold  to  Ster- 
ling C.  Kincaid  a  tract  of  land  in  Union  county  for 
$8,000,  as  shown  in  the  deed  made  at  the  time.  The 
deed  recites  ?6,000  paid  in  cash,  $1,000  in  hogs,  and 
$1,000  to  be  paid  the  first  of  January,  1862,  bearing 
interest  from  the  first  of  January,  1858.  No  lien  was 
retained  on  the  face  of  the  deed  for  purchase  money. 
The  bill  charges  that  a  note  dated  on  the  fifth  of 
November,  1857,  due  on  the  first  of  January,  1861, 
for    the    sum    of    $1,180,   which   was    assigned    to    the 
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complainants  on  the  ninth  of  May,  I860,  and  which 
is  exhibited  with  their  bill,  was  given  for  the  last 
payment  on  this  land.  This  note  on  its  face  says, 
^Mt  is  the  last  payment  for  his  (Sharp's)  land/'  and 
is  witnessed  by  one  Dyer.  This  note  has  the  follow- 
ing assignment  on  it:  ''For  value  received  I  assign 
the  within  note  to  Cowan  &  Dickinson,  and  guarantee 
payment  of   same,   waiving  notice   and   demand." 

The    bill   charges   that  a   specific    lien,   as   complain- 
ants are  informed,  was  retained   upon   the   land   in   the 
deed   conveying  it   to   secure   the   payment  of  this  note, 
'  and  that  the   same  inures  by   the  transfer  to   them. 

It  is  further  stated,  however,  that  if  no  lien  was 
retained,  the  subsequent  purchasers  of  the  land,  who 
are  made  parties,  took  with  full  notice  of  this  note, 
or  that  balance  of  the  purchase  money  remained  un- 
paid. It  is  also  charged  that  the  purchasers  did  not 
pay  a  valuable  consideration  for  this  land,  so  as  tp 
be  entitled  to  protection  as  innocent  purchasers  against 
the  payment  of  this  note  by  enforcing  the  lien.  It 
is  then  charged  that  a  conspiracy  had  been  entered 
into  between  Sterling  Kincaid  and  the  subsequent  pur- 
chasers to  relieve  this  land  from  this  lien.  It  is  also 
stated  that  Sterling  Kincaid  sold  the  land  to  Harrison 
Kincaid,  he  conveyed  to  Madison  Kincaid,  the  said 
three  subsequent  purchasers  being  brothers.  After  this, 
however,  Madison  Kincaid,  on  the  first  of  December, 
1862,  conveyed  the  land  to  Laban  Sharp,  who  had 
the  land  in  possession  at  the  filing  of  the  bill,  said 
sale  being  for  the  sum  of  |9,600,  paid  at  date  of  the 
deed,  as   recited  on   face  of  the  deed;   but   it  is   alleged 
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that  no  oonsideration  valuable  in  law  ever  passed  fron^ 
the   bargainee   to   the   bargainor. 

Complainants  seek,  by  the  prayer  of  their  bill,  an 
enforcement  of  a  vendor's  lien  in  their  favor  for  pay- 
ment of  the  note.  Upon  the  allegations  of  the  bill^ 
and  fact  of  no  lien  retained,  and  the  fact  as  to  as- 
signment of  the  note,  assuming  them  to  be  as  stated 
and  shown  under  the  rule  laid  down  in  Ghreen  et  al. 
V.  Demo88,  10  Hum.,  371,  that  the  implied  lien  of  a 
vendor  who  has  conveyed  land  with  no  reservation  or 
a  lien  in  the  deed,  has  a  mere  personal  equity,  whiob 
is  not  assignable,  and  that  such  lieu  does  not  pass  ta 
the  assignee  of  the  vend^^e's  obligation  for  the  consid- 
eration of  money,  and  consequently  cannot  be  enforced 
in  his  favor,  the  complainant  must  fail  in  this  case. 
We  see  nothing  in  the  case  to  take  it  out  of  this, 
rule.  It  may  not  be  improper  to  say  that  if  the^ 
question  were  an  open  question,  the  writer  of  this, 
opinion  would  seriously  question  the  correctness  of  this 
rule  on  principle ;  but  it  has  been  now  too  long  es- 
tablished and  too  often  recognized  to  be  disturbed,  and 
we  yield  our  assent  to  it  as  the  settled  law  on  the 
subject.  If  this  is  or  was  a  mere  personal  equity 
in  the  vendor,  and  did  not  pass  by  assignment,  thei^ 
complainants,  as  assignees  of  the  note,  obtained  no- 
lien,  and  can  enforce  none  as  against  Laban  Sharp^ 
the  defendant,  who  is  a  subsequent  purchaser  of  the 
land.       3   Head,   537;   1   Col.,   554. 

It  is  perhaps  due  to  say,  in  reference  to  the  learned 
and  ingenious  argument  of  complainants'  counsel  in 
support   of  a   lien   by   estoppel   in  pais^  growing   out  of 
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a  letter  written  by  Sterling  Kincaid,  that  even  if  the 
proposition  of  law  insisted  on  could  be  sustained^  no 
sach  case  is  charged  in  the  bill  as  would  raise  the 
question .  for  our  decision  in  this  case.  Without  fur- 
ther discussion  of  other  questions,  we  hold  the  Chan- 
cellor's decree  to  be  correct,  and  affirm  the  same  with 
costs. 


N.  C.  R.R.  V.  Smith. 

GoRFOBATiON  Caseb.  DiUy  of  JudgeB,  As  jaries  are  given  bo  much 
diflcretion  in  the  allowance  of  (Jamages,  and  the  Supreme  Court  can 
only  grant  new  trials  where  it  sees  clear  evidence  of  passion,  preju- 
dice, or  disregard  of  law,  it  is  the  duty  of  Circuit  Judges  to  impress 
upon  juries  the  necessity  of  great  watchfulness  on  their  part  to  guard 
themselves  from  being  influenced  in  the  slightest  degree  by  the  fact 
that  the  defendants  in  these  cases  are  corporations,  and  that  only 
even-handed  justice  and  at  least  approximate  compensation  for  the 
real  injury  sustained  should  be  rigorously  adhered  to. 


PROM    BRADLEY. 


Appeal    in    error    from    Circuit    Court    of    Bradley, 
September  Term,   187S.       J.  B.  Hoyl,   J. 

J.  H.   &  S.   P.   Gaut,  for  R.R. 

P.   B.   Mayfield,   for  Smith. 
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Freeman,   J.,  delivered   the  opinion   of   the  court. 

This   is   an   action   brought   by   the   administrator   of 

John    Smith,   deceased,   for   the    use    of    his   widow   and 

children,   to  recover  damages   for   killing   said   Smith   by 

running   a   train  of  cars   over  him    in   September,   1865. 
The   case   was   before   us   at   last  term,   and   reversed 

because  of  the  fact  that  the  damages  then  given  of 
$10,000  by  the  jury,  in  connection  with  the  proofs 
showing  instant  death  of  the  party,  and  the  instruc- 
tion of  the  court  that  if  such  was  the  case  they  should 
find  for  the  defendant,  showed  passion  or  prejudice  on 
the  part  of  the  jury,  and  a  disregard  of  the  instruc- 
tions given  them  by  the  court,  that  negligence  of  the 
deceased  was  to  be  taken  into  consideration  by  the 
jury  in  mitigation  of  damages.  The  rule  then  laid 
down  by  the  court  on  the  subject  of  mitigation  of 
damages  is  that  ^^  where  facts  and  circumstances  are 
made  out,  such  as  mitigate  the  damages  in  law,  they 
shall  be  fairly  and  fully  weighed  by  the  jury,  and 
shall  have  their  proper  weight  in  reducing  or  mitigat- 
ing the  damages  to  which  the  party  would  otherwise 
be  entitled  if  those  circumstances  were  not  present  in 
the  case."  While  we  hold  this  principle  to  be  sound, 
and  would  have  felt  better  satisfied  with  his  Honor's 
charge  if  he  had  given  the  rule  more  fully  to  the 
jury  than  he  has  done  in  the  charge  before  us,  yet 
as  no  instruction  further  was  asked  for  by  defendant 
on  this  point,  we  can  see  no  reversible  error  in  what 
he  did  tell  the  jury.  The  principle  laid  down  by 
him  was  in  strict  accordance  with  the  rulings  of  this 
court. 
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As  to  the  amount  of  the  damages  in  this  caae^ 
while  we  are  compelled  to  the  conviction  that  it  is 
large,  more  than  we  would  have  given  as  a  jury;  yet 
we  cannot  say,  from  the  facts  furnished  in  the  record^ 
that  it  is  so  excessive  as  to  enable  us  to  say  that 
the  jury  have  been  misled  by  passion,  prejudice,  or 
ignorance,  nor  any  mistake  of  the/  facts.  Although 
there  was  gross  negligence  and  folly  on  the  part  of 
the  deceased  in  being  on  the  track  asleep,  yet  the 
very  fact  that  an  obstruction  is  on  the  track,  by  the 
Code,  is  made  the  basis  of  the  requirement  that  all 
the  precautions  prescribed  shall  be  immediately  put 
into  requisition  to  warn  of  danger,  and  to  avoid  in- 
jury to  person  or  property.  The  fact  that  no  head- 
light was  on  the  train  to  enable  them  to  see  the  ob- 
struction, and  consequently  no  precautions  used  by  rea- 
son of  this  culpable  negligence,  such  as  blowing  the 
whistle  and  putting  down  the  brakes,  by  which  the 
party  might  have  been  aroused  and  have  saved  him- 
self, will  prevent  us  from  granting  a  new  trial  on  ac- 
count of  the  amount  of  the  damages.  We  deem  it 
proper  to  add  that  under  the  rules  of  law  allowing 
the  jury  so  much  discretion  in  this  matter,  and  that 
prevent  this  court  from  reversing,  unless  we  see  clear 
indications  of  passion,  prejudice,  or  disregard  of  the 
law  by  juries,  it  is  the  duty  of  Circuit  Judges  to 
impress  upon  juries  the  necessity  of  great  watchful- 
ness on  their  part  to  guard  themselves  from  being  in- 
fluenced in  the  slightest  by  reason  of  the  fact  that 
defendants  in  these  cases  are  corporations,  and  that 
only  even-handed    justice,    and    at    least    approximative 
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compensation   for  the  real  damage  sustained,  should   be 
rigorously   adhered   to. 

Without    further    discussion    of    the    case,    we    feel 
bound   to  affirm   the  judgment   of  the  court   below. 


Bridoes  v.  Wilson. 

Churches  and  the  Civil  Law.  Church  Property,  While  secular 
courts  have  nothing  to  do  with,  or  jurisdiction  over,  questions  of 
Church  government,  organization  or  religious  tenets,  yet  questions  of 
title  to  Church  edifices  and  property  belong  exclusively  to  the  civil 
coni'ts,  and  must  be  determined  by  the  same  rules  established  for  in- 
terpeting  deeds  and  instruments  made  in  relation  to  non-religious 
objects.  The  intention  of  the  grantor  of  the  lot  in  question  is  to  be 
carried  out.  It  is  manifest  that  he  meant  the  Trustees  named  and 
their  successors  should  only  hold  the  naked  l^al  title  of  the  lot,  for 
the  benefit  of  the  body  of  worshipers  of  the  Presbyterfan  Church  of 
Mars  Hill,  in  Athens.  Therefore  the  surviving  Trustee  and  the  'El- 
ders of  the  Church  as  elders,  without  passing  upon  any  question  eccle- 
siastical in  regard  to  them,  had  no  interest  in  the  lot  which  they 
could  transfer  away  from  the  body  of  worshipers.  The  Church  edifice 
and  lot  can  only  be  disposed  of  by  the  Church  as  a  Church — ^that  is, 
a  body  of  worshipers — by  complying  with  the  provisions  of  the  grant- 
or's deed,  and  as  authorized  by  the  laws  and  constitution  of  the 
Church  itself. 


FROM   MCMINN. 


Appeal  from  Chancery  Court  at  Athens,  June  Term, 
1872.      D.  M.  Key,  Ch. 
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YanDyee,   for  complainant,   with   whom  was 
W.  M.  Bbadford,   who  said: 

1.  At  the  commencement  of  the  war,  this  Church 
was  regularly  connected  with  Kingston  Presbytery,  under 
the  ecclesiastical  jurisdiction   of  the  United   Synod. 

2.  When  the  Federals  occupied  East  Tennessee,  in 
1863,  the  minister  in  charge  and  many  members  were 
expatriated  by  violence,  and  ceased  to  worship  in  the 
Church. 

3.  The  Church  never  dissolved  its  connection  with 
the  United  Synod,  by  any  vote  or  action  of  the  Church. 

4.  In  1865,  Thorpe,  a  Northern  minister,  and  in 
1867,  Wilson,  a  Northern  minister,  by  sort  of  suffer^ 
OMoey  under  duress^  were  permitted  to  preach,  without 
ever  being  called  to  do  so,  by  action  of  the  Church, 
although    they   belonged   to   a  distinct    organizacion. 

5.  The  members  of  the  Church  never  united  with 
Wilson,  or  changed  their  ecclesiastical  relations  to  the 
church    organization   to   which    he   belonged. 

.  6.  Wilson's  organization  assumed  the  name  of  Mars 
BiU  Church,  under  jurisdiction  of  Kingston  Presbytery^ 
80  as   to   take   and   fraudulently   hold   the   property. 

7.  A  large  majority  of  the  actual  church  members^ 
of  highest  reputation,  appealed  to  this  merciless  party, 
who  had  so  seized  the  Church,  to  allow  them  simply 
to  listen  to  the  ministrations  of  a  minister  of  their 
own  choice  and  free  selection.  They  were,  for  this 
humble  appeal,  insulted  by  a  gross  and  slanderous  re- 
sponse; and  then,  in  order  to  appropriate  the  property, 
these  wandering  adventurers,  without  notice,  charges,  or 
trial,  dropped    from    the   roll,   contrary    to   the   law   of 
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the  churchy  by  false  and  slanderous  resotations^  the 
largest  number  of  the  members^  consisting  of  the  eldest 
members,  who  had  erected  the  building,  and  who  had 
peacefully  worshiped  in  it  for  more  than  thirty  years. 
This  unmitigated  and  glaring  fraud,  and  the  intent 
with  which  it  was  perpetrated,  is  clearly  established 
by .  the   evidence   of   Gettys,   Dixon,   etc. 

8.  The  majority  of  the  members  of  said  Church 
having  never  become  attached  to  the  organization  of 
respondents,  or  passed  lawfully  under  its  jurisdiction, 
the  right  in  the  property,  and  the  trusts  in  their  be- 
half, created  by  Anderson's  deed,  remain  in  complain- 
ants,  and    have   never  been   vested    in    respondents. 

9.  Although  complainants  stood  mute  for  a  while — 
permitting  respondents  to  occupy  the  Church,  and  some- 
times participating  with  them,  this  does  not  forfeit  their 
rights,  because  the  terrors  of  the  times  produced  a  du- 
ress which  would  be  excusable  even  in  braver  hearts, 
and  stronger  arms.  Respondents  have  set  up  no  valid 
legal  title ;  and  rely  only  on  a  legal  technicality,  sir- 
|)erinduced  by  such  a  combination  of  frauds  and  op- 
pressions as  can  scarcely  be  surpa^ssed  by  Pontifical 
Excommunications,  or  Spanish  Inquisitions;  the  civil 
courts  should  enforce  the  law,  and  declare  the  title 
and   trusts   in    complainants. 

The  property  of  complainants,  like  that  of  varioas 
other  Churches  in  Tennessee,  was  defiantly  seized,  in 
the  madness  of  the  times,  by  irresponsible  and  fanatical 
foreign  adventurers,  without  color  of  right,  legal  or 
ecclesiastical,  without  mercy  or  christian  charity.  Bnt 
the  clouds  of    storm   and    passion    having   passed   away. 
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and  the  lights  of  law^  reason  and  Christianity  having 
again  illuminated  the  lives  and  hopes  of  patriots  and 
christians  everywhere,  we  only  ask  a  restoration  of  our 
vested  property,  so  that  we,  and  our  children  after  us, 
may  worship  in  the  hoiise  of  God,  built  by  our  fa- 
thers, and   dedicated   to   us  in   their  dying  prayers. 

Thos.  a.  R.  Nelson,  for  defendants,  said: 

1.  The  deed  of  19th  March,  1837,  is  to  David 
Reid  and  others,  '^  ruling  Elders  in  the  Presbyterian 
Ghurcli  at  Athens,  Tennessee,  said  Church  known  by 
the  name  of  Mars  Hill  Church,"  *  *  ''and  their 
sQooessors  in  office,  for  the  use  of  said  Mars  Hill 
Church,"  *  *  "in  trust,  to  be  used  and  enjoyed  by 
said  Church,  as  a  site  for  the  erection  of  a  house  to 
worship  in,  or  otherwise,  as  may  be  deemed  most  ad- 
visable  and   most   for   the   good   of  the   Church." 

This  created  a  trust,  and  there  can  be  no  doubt 
of  the  jurisdiction  of  the  court  to  cause  the  trust  to 
be  executed.      Boicden  v.  McLeod,  1  Edw.,  588. 

It  is  denied  that  complainants  and  those  they  rep- 
resent  are   a   majority   of   the   Church   as   now   existing. 

The  principal  question  in  the  case  is,. who  were  the 
beneficiaries  of  the  deed?  And  to  show  that  the  de- 
fendants and  those  for  whom  they  act,  and  not  the 
complainants,  are  the  cestuis  qae  trust,  the  following 
propositions  and  facts  are  submitted — premising  that 
Qettys,  Wattles,   Bogart  and   Ross  were  lawful   trustees* 

(1.)  The  term  "Church,"  used  in  the  deed,  means 
professors  of  religion  and  not  the  entire  congregation. 
Lawyer  v.   Cipperly,  7  Paige,  281. 
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(2.)  The  Church  belonged  to  the  New  School  Gen- 
eral Assembly  until  the  Secession  of  1857,  when  the 
Kingston  Presbytery,  on  the  19th  September,  1857,  se- 
ceded, after  the  protest  of  three  of  its  members  against 
a  previous  resolution  to  this  effect,  and  appointed  del- 
egates to  the  United  Synod  held  at  Knoxville  in  April^ 
1858.      Said   delegates   attended. 

The  United  Synod  itself  withdrew  from  the  Gen- 
eral Assembly  ,  as  shown  in  its  declaration  of  princi- 
ples, and  formed  a  new  organization.  This  was,  to 
all  intents  and  purposes,  an  act  of  secession — a  "sever- 
ance of  their  former  ecclesiastical  connection" — the 
United  Synod  having  been  formed  in  Richmond  27th 
August,  1857.  Viewed  as  a  question  of  Ecclesiastical 
Law,  the  Presbyteries  forming  the  United  Synod  could 
not  legally  withdraw  without  the  consent  of  the  Gen- 
eral Assembly.  No  church  member,  or  Elder,  can 
withdraw  from  the  church ;  nor  can  a  Session,  Pres- 
bytery or  Synod  withdraw,  without  the  assent  of  the 
highest  judicatory   in    the   Church. 

(3.)  As  the  Mars  Hill  Church  belonged  to  King- 
ston Presbytery,  which  was  in  connection  with  the 
New  School  General  Assembly,  and  Kingston  Presby- 
tery had  no  right  to  secede,  it  follows  that  Mars  Hill 
Church  is  still,  upon  general  principles,  in  connection 
with  the  Northern  Church,  and  never  has  been  legally 
separated  from  it.  And  in  case  of  a  division  or  schism, 
the  property  is  not  to  be  divided,  but  belongs  to  that 
body  which,  in  view  of  the  law  of  the  general  church, 
is  the  lawful  successor  of  the  original  grantee  for  whose 
use   it   was  conveyed. 
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(4.)  The  act,  above  named,  of  the  Kingston  Pres- 
bytery in  uniting  itself,  and,  with  it,  Mars  Hill  Church, 
to  the  United  Synod,  as  testified  to  by  Rev.  Thomas 
Brown,  was,  in  an  ecclesiastical  sense,  illegal  and  un- 
authorized, because  it  changed  the  governmental  relations 
of  the  Church  without  any  authority  from  the  people. 
Within  its  own  ecclesiastical  organization,  each  of  the 
Churches  is  governed  by  its  own  tribunals,  and  as  a 
representative  democracy,  and  must  submit  to  the  final 
decision  of  the  highest  church  judicatory;  but  no  church 
judicatory  can  change  the  Form  of  Government,  or 
transfer  the  Church  to  another  government  without  the 
assent  of  the  people,  any  more  than  a  State  Constitu- 
tion  can   be   changed   without   a   popular   vote. 

(5.)  "The  General  Assembly  of  the  Presbyterian 
Church  in  the  Confederate  States  of  America,"  organ- 
ized at  Augusta,  4th  December,  1861,  was  an  entirely 
new  organization,  though  it  adopted  the  Presbyterian 
Confession  of  Faith,  etc.,  in  all  respects,  except  that 
it  substituted  "  Confederate  States "  for  "United  States.** 
It  revolted  against  and  ^^ renounced  the  jurisdiction^^  of 
the  General  Assembly  of  the  Presbyterian  Church  in 
the  United  States.  See  its  Address  to  the  Churches 
"throughout  the  earth."  This  body  was  chartered  by 
the  State   of  Tennessee. 

A  plan  of  Union  or  Treaty  between  the  United 
Synod  and  the  Presbyterian  Church  in  the  Confederate 
States  of  America,  was  submitted  to  and  approved  by 
the  latter  body,  at  its  meeting  in  Charlotte,  N.  C, 
assembled  4th  May,  1864.  In  this  Treaty  it  was  pro- 
vided   that    the    Presbyteries    of    Holston,   Union    and 
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Kingston,  under  the  care  of  the  United  Synod,  shall 
be  received  into  the  Synod  of  Nashville,  under  the 
care  of  the  General  Assembly,  at  their  next  meeting. 
In  their  Narrative  of  the  State  of  Religion,  they  "hes- 
itate not  to  affirm  that  it  is  the  peculiar  mission  of 
the  Southern  Church  to  conserve  the  institution  of 
slavery  and  to  make  it  a  blessing  both  to  the  master 
and  slave."  It  was  this  last  sentiment  that  gave  rise 
to  the  oflFensive  "Order"  by  the  Northern  Church  in 
1865. 

Rev.  W.  W.  Morrison  states  that  the  connection  of 
the  Kingston  Presbytery  with  the  United  Synod  never 
was  dissolved,  and  that  the  Presbytery  was  attached 
to  the  General  Assembly  of  the  Presbyterian  Church 
in  the  United  Stales,  as  now  called,  by  "regular  treaty,'* 
in   May,    1864. 

The  Rev.  Mr.  Brown,  (who  was  connected  with  it 
thirty  years),  says  the  Kingston  Presbytery  became  dis- 
connected with  the  United  Synod  by  an  act  of  their 
own,  and  that  the  United  Synod  ceased  to  exist  by 
its    members   uniting   with  the  General    Assembly  South. 

The  Minutes  of  Kingston  Presbytery  show  that  re|>- 
resentatives  were  appointed,  in  March,  1858,  to  the 
United  Synod  at  Knoxville  in  April,  1858.  The  "re- 
port on  the  narrative"  to  the  April  Presbytery,  1862, 
says:    "our   Churches   remain    united." 

The  Minutes  of  Kingston  Presbytery,  commencing 
September  22,  1864,  express  deep  regret  at  the  action 
of  their  small  Presbytery  in  1857,  and  an  earnest  de- 
sire to  be  re-united  with  the  General  Assembly  of  the 
Presbyterian   Church    in   the   United  States   of  America. 
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Com  mission  A'8  were  appointed  to  the  General  As- 
sembly in  April,  1865 — John  J.  Dixon  being  an  al- 
ternate delegate — and,  6th  September,  1865,  "Mr.  Dixon 
gave  some  interesting  items  respecting  the  feeling  ex- 
hibited  during   the   Assembly.'^ 

J.  J.  Dixon,  one  of  the  complainants,  was  appointed 
an  alternate  delegate  to  the  General  Assembly  in  St. 
Louis  on   the   3d   April,    1866. 

It  does  not  appear  that  the  Plan  of  Union  was 
adopted  by  the  United  Synod,  as  a  committee  to  cor- 
respond with  said  Synod  was  appointed  at  the  Charlotte 
General  Assembly  in  May,  1864.  This  was  after  the 
action  of  the  Committee  of  Conference  on  the  part  of 
the  two  Organizations  had  been  amended  by  the  Gen- 
eral Assembly  of  the  Confederate  States,  and,  of  course, 
required    further   action    by   the   Synod. 

On   the   foregoing   facts,   it   is   to   be   observed : 

(1.)  That  the  United  Synod  had  no  more  authority 
to  transfer  Kingston  Presbytery  than  the  latter  hid  to 
transfer   Mars   Hill    Church. 

(2.)  That  it  does  not  appear  that  the  "Treaty"  was 
ratified   prior   to   the   22d   September,    1864.. 

(3.)  That  on  the  22d  September,  1864,  Kingston 
Presbytery,  with  which  Mars  Hill  Church  had  all  the 
while  been  in  connection,  took  steps  to  restore  the 
Presbytery   to   the   Northern    General    Assembly. 

(4.)     That   in   so   restoring   it,   the    original    purpose 

of   the   deed   of    trust   was   carried   out,   and   the    Mars 

Hill    Presbyterian    Church    resumed    the    relation    which 

existed  at   the   date   of  the   deed. 

(5.)     That   while   the    Kingston     Presbytery   had   no 
30 
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authority,  without  the  consent  of  Mars  Hill  Church, 
to  transfer  the  Presbytery  and  the  Churches  connected 
with  it  to  a  new  and  different  organization  not  exist- 
ing at  the  date  of  the  deed,  without  the  consent  of  the 
congregation,  it  had  full  authority  to  restore  it  to  the 
organization  existing  at  the  date  of  the  deed  without 
the  consent  of  tHe  congregation,  and  even  against  its 
will,  because,  in  so  doing  it  carried  out  the  purposes 
of  the  deed.  Robertson  v.  BullionSf  9  Barb.,  64,  cited 
in  3  Clint.  N.  Y.  D.,  2879,  No.  18;  Kimhem  v. 
Lutheran  ChurcheSy  1  Sandf.  Ch.,  439,  cited  in  3  N. 
Y.   D.,   2378,   No.    15. 

(6.)  That,  as  the  right  to  the  property  is  depend- 
ent upon  the  action  of  the  Church  judicatory  in  ascer- 
taining and  declaring  the  relation  of  Mars  Hill  Pres- 
byterian Church,  and  the  Presbytery  has  connected  that 
Church  with  the  Northern  General  Assembly,  its  action 
cannot  be  reviewed  or  annulled  by  the  civil  tribunals 
without  invading  the  province  of  the  ecclesiastical  au- 
thorities, and  so  interfering  with  the  absolute  religious 
freedom   secured   by    the   Constitution. 

2.  Johri  J.  Dixon,  one  of  the  complainants,  was 
the  only  acting  successor  and  survivor  of  the  Elders 
named  in  the  trust  deed  at  the  time  when  Mars  Hill 
Church  and  Kinojston  Presbytery  were  attached  to  the 
Northern  General  Assembly.  As  such  successor  and 
survivor,  he  had  all  the  powers  conferred  by  the  trust 
deed,  and  his  action  was  absolutely  binding  upon  the 
Church,  and  could  not  be  revoked  by  a  majority  of 
the  congregation.  Dixon  was  a  commissioner  to  the 
New   School   General    Assembly    of    1865,   and   acted    as 
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ti  delegate  to  the  New  Market  Synod  in  October,  1865. 
He  acted  as  Elder  after  the  Church  attached  itself  to 
the  Northern  Assembly  as  well  as  before.  He  was  also 
a  member  of  the  Synod  at  Athens  in   1867. 

3.  If  Dixon  had  no  authority  as  sole  Elder  and 
Trustee  to  represent  the  Church  and  Presbytery  in  the 
Northern  General  Assembly,  Charles  Bogart,  one  of 
the  defendants,  is  the  sole  surviving  Trustee  named  in 
the  deed,  and  as  such  approves,  and  has  a  right  to 
approve,  the  restoration  to  the  Northern  Church.  Bog- 
gart was  elected  and  set  apart  as  Elder,  on  the  15th 
May,   1840. 

4.  This  honorable  court  has  no  jurisdiction  or  au- 
thority to  inquire  into  the  legality  of  the  election  of 
the  Elders,  and  can  only  recognize  the  fact  that  they 
were  Elders  de  facto.  If  they  are  not  entitled  to  that 
position,  it  is  purely  an  ecclesiastical  question,  deter- 
mined only  by  the  Church  authorities.  The  election 
in  1849  occurred  long  after  the  Presbytery  joined'  the 
Northern    Church. 

The  connection  of  Mars  Hill  Church  with  the  King- 
ston Presbytery  never  was  broken,  as  the  Church  re- 
cords show,  before  the  Presbytery  attached  itself,  in 
September,  1864,  to  the  New  School  General  Assembly, 
or  before  the  Svnod  of  Tennessee  attached  itself  to 
said   Assembly,    12th   October,   1865. 

Whether  the  Church  was  represented  in  Presbytery 
by  a  stated  supply,  or  a  pastor  and  elders  regularly 
chosen,  was  a  question  for  the  Presbytery  and  not  for 
this  honorable  court — a  question  for  the  Synod  and 
General   Assembly,   and   not   for   the   civil   tribunals. 
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If  the   Presbytery   was   lawfully   connected   with   the 

■ 

United  Synod,  the  latter  lost  its  existence  in  another 
organization^  and  the  Presbytery^  not  having  assented 
to   it,   was   remitted   to   its   original   rights. 

The  claim  of  the  complainants  to  Eldership  rests 
upon  their  unauthorized  connection  with  another  and 
different  organization;  and  although  as  private  citizens 
they  have  a  perfect  right  to  belong  to  any  denomina- 
tion they  choose,  it  does  not  follow  that  their  former 
ecclesiastical  rights  and  privileges  follow  and  accom- 
pany  them   into   the   new   organization. 

TuRNEY,   J.,   delivered   the   opinion   of  the   court. 

On  29th  March,  1837,  William  W.  Anderson,  by 
deed,  conveyed  to  David  Reid,  William  H.  Deaderick, 
David  Wilson,  Samuel  Hale,  W.  W.  Anderson,  George 
Mayo  and  Charles  Bogart,  ruling  elders  of  Mars  Hill 
(Presbyterian)  Church  at  Athens,  and  their  successors 
in  office,  in  trust,  for  the  purpose,  use  and  benefit  of 
said  Mars  Hill  Church,  a  lot  of  ground  in  Athens,  as 
a  site   for   the   erection   of  a   Church   edifice. 

The  building  was  erected  and  was  occupied  and 
used  as  a  Church,  without  molestation  or  discord,  until 
the  latter  part  of  the  year  1863,  when  it  was  appro- 
priated for  a  military  hospital.  About  the  close  of 
the  war  the  regularly  installed  pastor  was  compelled 
to  leave  his  congregation  and  change  his  residence  for 
personal   safety. 

Soon  after  the  surrender  of  the  Confederate  armies, 
one  Thorpe,   with   the    assent  of    a  small    minority  of 
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the  members  of  the  Church,  occupied  the  pulpit.  He 
left  about  the  first  of  the  year  1867.  Next,  and  very 
floon,  came  one  David  M.  Wilson,  claiming  to  be  a 
missionary  from  the  New  School  General  Assembly  of 
the  Presbyterian   Church. 

During  the  minstrations  of  these  two  professed  min- 
isters, elders  were  elected  for  the  Church,  but  under 
circumstances  of  disorganization  and  irregularity  por- 
traying a  want  of  christian  liberality  revolting  to  the 
most  indifferent,  and  made  manifest  by  dropping  from 
the  rolls  of  the  Church  and  excommunicating  from  its 
rites  and  privileges,  a  long  list  of  members,  many  of 
whom  had  been  consistent  members  of  the  Presbyte- 
rian Church  for  forty  years,  and  had  worshiped  in  the 
house  in  controversy  since  its  erection — the  reason  as- 
signed being  a  heresy  of  political  and  not  religious 
opinion,  and  the  humble  expression  of  a  desire  to  re- 
organize upon  the  old  basis  and  in  strict  conformity  to 
the  rules  and  laws  of  Presbyterian  Church  Government. 

However  shocking  these  things  may  be  to  the  reader 
of  their  details,  and  however  much  they  may  obstruct 
the  growth  of  the  Church  and  paralyze  its  influence 
for  good,  we  are  not  to  deal  with  them.  Regretting 
the  existence  of  that  intolerant  spirit  which  threatens 
to  soil  the  mantle  of  Christianity  by  dragging  it  in  the 
dost  of  the  halls  of  the  courts  of  the  country,  and 
joining  with  the  able  solicitor  of  defendants  in  the 
hope  that  all  breaches  may  be  healed,  all  wounds  cured, 
and  the  Church  again  be  one,  oblivious  to  its  present 
bickerings  and  heart-burnings,  we  approach  the  question 
addressed   to   our    consideration. 
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Ecclesiastical  courts  have  exclusive  jurisdiction  ia 
matters  of  church  government^  church  organization,  re- 
ligious tenets,  and  the  laws  of  religious  judications; 
with  these  the  civil  courts  must  not  and  can  not  in- 
terfere, but  must  leave  them  to  the  free,  uncontrolled 
jurisdiction  of  the  tribunals  established  by  the  Church, 
for  they  are  matters  of  religious  faith  and  conscience, 
and  are  subjects  for  determination  by  a  jurisdiction 
ordained  and  inspired  by  a  power  above  the  creator 
of  political   institutions. 

The  personal  and  property  rights  of  Churches  and 
their  members  are  civil,  and  of  them  the  courts  of  the 
State  have  exclusive  jurisdiction.  Ecclesiastical  coarta 
have  no  jurisdiction  to  decide  the  rights  of  property 
and   enforce   its   protection. 

Here  the  question  is  one  of  title  to  the  Church  edi- 
fice and  lot,  which  must  be  determined  by  a  construc- 
tion of  the  deed  from  William  W.  Anderson.  We 
have   already   recited   the   conditions   of  the   deed. 

From  thence  it  is  apparent,  the  intention  of  the 
grantor  was  to  benefit  and  promote  the  interests  not 
of  the  trustees  and  their  successors,  but  of  the  Prea* 
byterian  congregation,  or  members  of  the  Presbyterian 
Church  at  Athens;  the  trustees  were  invested  with  the 
mere  naked  legal  title,  without  any  beneficial  interest,, 
except  such  as  resulted  to  them  as  members  of  the 
Church  proposed  to  be  established,  or  if  already  es- 
tablished, to  be  continued  and  advanced  by  the  dona- 
tion  or  grant. 

Without  comment  upon  a  decision  of  the  effect  of 
acts   of  the   only   surviving  trustee   at   the   close   of  tbe^ 
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war,  or  of  those  claimed   to  have   been   created  by  the 
defendants   and  those  cooperating  with  them   afterwards^ 
upon  the    relation   to   any   ecclesiastical    court   of    Mars 
Hill  Church   as   a   Church,  which   is  an   organized  body 
of  christian  believers  worshiping  together,  we   hold,  that 
action   had   no   effect   to   transfer  the   title   to  the   prop- 
erty used    as  a    place  of    worship    from    the  body   of 
worshipers;    that   the   elders,  as   elders,   had   no   interest 
in  the    property  of    which   they   could    dispose  by  sale 
or  transfer.       Carrying  out  the   purpose  of  the  grantor^ 
the  law  will  continue   the   property   in   the   members  of 
the    religious    body    designated,   (i.  e.)   the    Mars    Hill 
Presbyterian   Church   at  Athens,  unaffected  by  its  trans- 
fer from  jurisdiction   to  jurisdiction   in  Church   govern- 
ment,  unless    the   Church,   as  a   Church,   see   proper  to 
dispose  of  it  under  the   provisions  of  the  deed,  and  as 
authorized   by   its  constitution   and   laws. 

Whatever  may  be  the  extent  of  meaning  of  the 
term  Church,  as  understood  by  divines  and  ecclesias- 
tical courts  and  lawyers,  we  are  confined  in  this  case 
to  the  meaning  intended  by  the  grantor,  derived  from 
the  language  employed.  He  has  given  it  a  limited 
meaning  and  we  are  bound  by  it. 
Affirm   the   decree  with   costs. 
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BuRTS  V.  Beard. 

1.  Bill  of  Review.     Praelice,    A  bill  of  review  lies  where  there  are 

errore  of  law  apparent  on  the  face  of  the  decree,  or  where  some  new 
matter  of  fact  relevant  to  the  case  has  arisen  since  the  enrollment, 
which  could  not,  with  reasonable  dili^nce,  have  been  discovered  be- 
fore. Under  oar  practice,  the  pleadings  in  the  original  case  may  be 
looked  to,  and  if  admitted  facts  show  there  is  error  of  law  in  the  con- 
clusion drawn  from  these  facts,  the  bill  of  review  will  lie.  The  ques- 
tion is,  whether  taking  the  facts  as  stated,  there  is  error  of  law  on  the 
face  of  the  decree. 

2.  Same.     MUiUiry  necemly.     In  this  case  the  bill  of  review  gives  the  sub- 

stance of  the  pleadings  in  the  original  case,  which  the  demurrer  ad- 
mits to  be  correctly  set  forth.  The  military  order  relied  on  as  a  de- 
fense is  an  exhibit  to  the  answer.  The  decree  complained  of,  is  pred- 
icated upon  the  sufficiency  of  this  defense.  The  order  may  be  looked 
at  in  connection  with  the  decree  and  pleadings.  It  appears  to  be 
simply  a  permit  to  cut  timber  upon  the  land  of  complainant,  given 
by  one  styling  himself  "wood  agent,''  and  acting  under  the  order  of 
one  styling  himself  "  superintendent."  There  is  error  of  law  apparent 
upon  the  face  of  the  decree,  which  concludes  that  this  order  is  a  jus- 
tification. The  order  emanated  from  no  known  military  authority, 
and  upon  its  face  imports  no  military  necessity  or  compulsion.  It  is 
at  most  only  a  permission  to  do  the  acts  complained  of.  The  relief 
asked  for  in  the  bill  of  review  is  therefore  granted. 


FROM    WASHINGTON. 


Appeal  from  decree  of  the  Chancery  Court  at  Jones- 
boro,  November  Term,  1871,  dismissing  bill  of  review 
upon   demurrer.       H.   C.   Smith,   Ch. 

Ingersoll,   for  complainant. 

J.   G.   Deaderick,   for  defendant,   who   said : 
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ComplainaDt  filed  his  original  attachment  and  in- 
junction bill  in  the  Chancery  Court  at  Jonesboro^ 
June  29 y  1865^  against  W.  M.  Grisham^  Jas.  S.  Beard 
Sol.  Saylor  and  C.  Sandford,  to  enjoin  defendants  from 
committing  waste  on  his  premises^  etc.,  and  attaching 
timber  or   wood    already   cut. 

Grisham  disclaimed  any  connection  with  the  tres- 
passers. 

Beard  answered^  admitting  that  he  and  Saylor  had 
cot  155 J  cords  of  wood,  .  but  that  they  cut  it  as 
agents  of  the  United  States  Government,  and  for  mil- 
itary purposes,  and  under  direction  and  authority  of 
the  military  authorities;  and  denies  other  matters  of 
aggravation  stated  in  the  bill;  and  states  that  at  the 
time  the  timber  was  cut  this  State  was  under  military 
rule,  and  files  the  order  under  which  he  acted;  and 
that  respondent  had  no  interest  in  the  matter — was 
simply   paid   by   the   Government   for   his   labor. 

Saylor   and   Sanford   did   not  answer. 

Proof  was  taken,  and  at  the  November  term,  1868, 
a  decree  was  pronounced  dismissing  complainant's  bill, 
from  which  complainant  prayed  an  appeal,  but  failed 
to  execute  the  bond  therefor  as  required.  On  the 
7th  of  August,  1871,  complainant  filed  his  bill  of  re- 
view, to  review  and  reverse  said  decree  of  November 
term,  1868,  for  errors  apparent  therein.  On  Novem- 
ber 28,  defendant  Beard  filed  his  demurrer  to  said 
bill.  At  the  November  term — to- wit,  December  8, 
1871 — ^the  demurrer  was  argued  and  the  bill  of  re- 
view dismissed,  and  complainant  appealed  to  this 
court. 
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It  is  insisted  for  defendant,  that  there  is  no  error 
in  the  judgment  or  decree  dismissing  the  bill.  The 
original  cause  was  tried  and  the  bill  dismissed^  and 
complainant  prayed  and  obtained  an  appeal,  but  failed 
to  execute  bond,  etc.,  and  thus  by  his  own  laches 
lost  any  rights  he  had,  for  the  decree,  if  erroneous, 
could   have   been    reversed   in   this   court   on   appeal. 

A  bill  of  review  may  be  brought  upon  an  error 
of  law  apparent  on  the  decree.  But  the  error  com- 
plaijied  of  must  not  be  a .  mere  error  in  the  decree^ 
as  on  a  mistltken  judgment,  which,  in  effect,  would 
render  a  bill  of  review  a  mere  substitute  for  an  ap- 
peal; but  it  must  be  for  an  error  apparent  on  the 
face  of  the  decree,  as  in  the  case  of  an  absolute  de- 
cree against  an  infant.  See  Adam's  Equity,  416;  2 
DaniePs   Ch.   Pr.   and   PL,    1632. 

The  error  of  law  complained  of,  and  for  which  the 
decree  is  sought  to  be  reviewed,  is  contained  in  the 
following  clause  thereof:  '^And  it  further  appearing 
to  the  Chancellor,  under  the  plea  of  justification  under 
the  laws  of  the  United  States,  and  by  military  au- 
thority acting  thereunder,  that  the  said  defendants^ 
James  S.  Beard,  Solomon  Saylor  and  Charles  Sanford^ 
were  acting  under  such  authority  from  the  military 
authorities,  ...  as  provided  for  by  the  Acts  of 
Congress  in  such  cases  made  and  provided.^'  This  i» 
a  conclusion  of  fact,  for  which  a  bill  of  review  will 
not  lie;  and  this  court  cannot  look  to  the  evidence 
to  ascertain  whether  that  conclusion  is  correct  or  not. 
2  Daniel's  Ch.  PI.  and  Pr.,  1631,  note,  and  authori- 
ties   there    cited;     Young  v.   Henderson,    4    Hay.,    189. 
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EaUm    V.    JDickinsofij    3    Sneed,    397;     5    Sneed,    661; 
Stoiys   Eq.   PL,   sec.  407. 

A  bill  of  review  will  not  lie  to  correct  or  alter 
a  decree   for  costs.  •     Clark  v.   Clarky   4   Hay.,   36. 

The  bill  is  defective  because  it  does  not  embrace 
all   the   parties  to   the   original   bill. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 

The  complainant,  by  bill  of  review,  seeks  to  re- 
verse a  decree  rendered  in  the  Chancery  Court  at 
Jonesboro,   at    the    November    term,    1868,    for    alleged 

errors  of  law   on   the   face  of  said   decree. 

The  original  bill  was  filed  on  the  29th  of  June, 
1865,  against  the  defendants,  alleging  that  they  were 
ualawfully  trespassing  upon  the  complainant's  land  by 
cutting  his  timber,  a  large  quantity  of  which  they  had 
already  cut,  and  prays  an  attachment  and  injunction, 
and  that  an  account  be  ordered  to  ascertain  the  dam- 
age sustained   by   the   complainant. 

The  defendants  justified  under  an  alleged  military 
authority  of  the  U.  8.  Government,  which  they  say 
was  in  control  of  the  railroad  then  being  operated  by 
the  army,  which  was  still  occupying  the  country,  and 
that  the  timber  thus  taken  was  for  the  use  of  the 
railroad. 

It  appears  that  the  cause  was  heard  upon  the 
pleadings  and  proof.  The  complainant  alleges  that  a 
portion  of  the  costs  were  wrongfully  adjudged  against 
him,  and  complains  of  an  error  of  law  alleged  to  be 
contained    in    the    following  clause  of   the    final   decree 
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in  behalf  of  defendants,  and  for  which  he  prays  to 
have  said  decree  reviewed.  The  clause  is  as  follovrs: 
^^And  it  further  appearing  to  the  Chancellor,  under 
the  plea  of  justification  and  the  laws  of  the  United 
States,  and  by  military  authority  acting  thereunder, 
that  the  said  defendants  were  acting  under  such  au- 
thority from  the  military  authorities,  .  .  as  provided 
for  by  the  Acts  of  Congress  in  such  cases  made  and 
provided,  it  is  therefore  ordered,  adjudged  and  decreed 
by  the  court  that  said  bill  be  dismissed/'  The  de- 
cree goes  on  to  apportion  the  costs  between  the  par- 
ties, taxing  one-half  thereof  to  complainant.  An  ap- 
peal was  thereupon  prayed  by  complainant  to  this 
court,  but  he  failed  to  give  bond,  and,  on  the  7tfa 
of  August,  1871,  filed  this  bill  of  review.  A  de- 
murrer was  allowed  by  the  Chancellor,  and  the  com- 
plainant  has   appealed. 

The  grounds  of  this  jurisdiction  in  a  court  of 
chancery  are  well  established.  There  must  be  errors 
of  law  apparent  upon  the  face  of  the  decree,  or  some 
new  matter  of  fact  relevant  to  the  case  which  has 
arisen  since  the  enrollment,  which  could  not  with  rea~ 
sonable  diligence  have  been  discovered  before.  Tlie 
error  of  law,  as  is  held  in  some  of  the  authorities, 
must  appear  in  the  body  of  the  decree,  without  further 
explanation  of  matters  of  fact:  2  John's  Ch.  R.,  448; 
Cooper's  Eq.  PL,  89.  But  under  our  practice,  the 
pleadings  in  the  original  cause  may  be  looked  to,  and 
if  admitted  fiicts  show  that  there  is  error  of  law  in' 
the  conclusions  drawn  from  those  facts,  the  bill  of 
review   will   lie.       It   will   not    lie    to   correct    the   con- 
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diisions    of   the    court    as    to    matters  of   fact  as    they 
appear    upon    the    face   of    the    decree:     5   Sneed,   661. 
The  doctrine   is   thus    stated    in    the    standard    authori- 
tieb:       ''The  error   complained  of  must   not   be  a  mere 
error  in  the  decree,  as  on  a  mistaken  judgment,  which 
in  effect   would    render  a   bill    of   review  a  mere   sub- 
stitute   for    an    appeal,   but    it    must    be    for    an    error 
apparent  on   the   face   of  the  decree,  as   in   the   case  of 
an    absolute   decree    against    an    infant.'^       Adams'   Eq., 
416;     2   Daniel's   Ch.,  1632.       "It  will   not   lie   simply 
to  correct  an  error  in   the  taxation  of  costs,  and   espe- 
cially  in  a  case   where  the  taxation   of  costs  is   matter 
of   discretion    with    the    court    rendering    the    decree/' 
Glark  V.    Qark,    4    Hay.,   36.       "The    question,    it    is 
said,   is    not    whether    the    cause    is   well    decided,    but 
whether  the   decree   is    right  or   wrong  on   the   face   of 
it"       17   Ves.,   178.       "And   taking  the  facts  to  be  as 
stated  on   the  face   of  the   decree,   it  must  appear    that 
the  conclusions  of  law  are   erroneous."       3  Sneed,  400; 
3  Daniel's    Ch.,   1727;     Story's    Eq.    PI,,   407;     Hicks' 
Manual   Ch.   Pr.,   420,   et  seq. 

Applying  these  principles  to  the  facts  before  us, 
was  the   demurrer  in   this   case   properly   allowed? 

The  chief  ground  of  demurrer  is,  that  the  bill 
seeks  to  correct  the  conclusions  of  the  Chancellor  as 
to  matters  of  fact.  The  Act  of  1835,  ch.  20,  sec. 
16,  which  provides  that  in  all  cases  of  bills  of  review 
filed  to  review  the  decision  of  a  case  in  chancery,  the 
depositions  and  exhibits  that  were  read  in  the  hearing 
of  the  cause  shall  be  considered  a  part  of  the  record, 
as  if  the   same  were   transcribed   and   incorporated   with 
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the  decree,  has  been  construed  by  this  courts  and  it 
\¥as  held  that  by  that  Act  no  new  groand  for  a  bill  of 
review  was  introduced,  nor  does  it  modify  or  enlarge 
the  grounds  of  review  stated  in  Lord  Bacon's  ordi- 
nance. Eaton  V.  Dickinson,  3  Sneed,  406.  We  will 
not  question  the  authority  of  that  case,  which,  what- 
ever may  be  said  of  its  boldness,  is  nevertheless  to 
be  commended  for  its  exhibition  of  fealty  and  at- 
tachment for  the  safe  and  ancient  landmarks  of  the 
law. 

It  must  be  conceded,  that  when  there  are  so  many 
ways  provided  for  the  correction  of  errors  in  the  in- 
ferior tribunals  and  for  their  correction  here,  the  pol- 
icy of  opening  an  entire  case  upon  its  merits  under 
a  bill  of  review  is  of  questionable  propriety,  and  such 
a  practice  could  not  but  prove  disastrous  to  the  in- 
terests of  public  justice.  Under  the  English  practice 
the  substance  of  all  the  pleadings  was  embodied  in 
the  decree,  and  under  our  own  practice  it  is  '^  admis- 
sible," as  this  court  has  held,  "to  compare  the  de- 
cree with  the  pleadings  in  order  to  see  whether  the 
former  is  consistent  with  the  latter;  for  if  it  be  not 
so,  this  would  constitute  error  on  the  ikce  of  the  de- 
cree.*'  3  Sneed,  401.  Now,  in  this  case,  the  sub- 
stance of  the  pleadings  in  the  original  cause  is  given 
in  the  bill,  and  the  demurrer  admits  that  the  plead- 
ings are  correctly  given.  The  defense  relied  on  by 
the  defendants  to  the  bill  was,  that  they  acted  under 
military  orders,  and  they  justify  under  a  paper,  which 
is  made  an  exhibit  to  their  answer,  in  the  words  fol- 
lowing : 


r 


I 


I 
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"Knoxville,  Tenn.,  May  9,  1865. 

''James  S.  Beard  is  hereby  authorized  to  cut  wood  for 
the  U.  S.  military  railroad  on  the  lands  of  Joseph  Burts, 
John  Lyle  and  Dillard  Love,  by  order  of  the  superintend- 
ent. D.  V.  Brown,  wood  agent.*' 

This  is  the  alleged  "military  order'*  under  which 
the  defendants  justify,  and  this  may  be  considered,  in 
connection  with  the  decree,  as  a  part  of  the  record. 
The  decree  assumes  a  justification  for  the  defendants 
under  military  orders  and  the  laws  of  war  for  an 
alleged  trespass  to  complainant's  lands.  The  bill 
charges  that  no  war  actually  existed  within  the  bor- 
ders of  the  State  at  that  time;  that  peace  prevailed, 
and  the  civil  authority  had  resumed  its  sway.  But 
we  judicially  know  that  the  war  had  just  closed,  and 
it  appears  that  the  army  of  the  United  States  still 
occupied  the  country  and  was  operating  the  railroad. 
The  transportation  of  large  armies  and  military  stores 
so  near  to  the  conflict  of  arms,  made  it  necessary  to 
continue  the  exercise  of  some  of  the  powers  and  re- 
straints of  the  laws  of  war,  so  far  as  the  actual  ne- 
cessities of  the  army'  demanded,  in  the  country  thus 
occupied.  The  decree  assumes  that  such  restraint  did 
exist,  and  that  the  defendants  were  justified  under 
military  authority.  Upon  its  face,  therefore,  the  de- 
cree cannot  be  said  to  contain  error  of  law,  for  the 
courts  would  be  bound  to  recognize  military  compul- 
sion as  a  valid  defense.  But  the  factis  upon  which 
the  decree  is  founded  are  admitted  by  the  demurrer 
to  be  correctly  stated  in  the  pleadings,  and  taking 
the    decree    and    the    pleadings    together,   we    must   de- 
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termine  whether  there  be  error  of  law  in  the  decree. 
In  the  case  of  Merritt  v.  Naahmlle  5  Col.,  100,  it 
was  said  that  permission  to  do  an  act  is  not  compul- 
sion, and  that  the  Acts  of  Congress  of  May,  1866, 
and  March,  1863,  afford  no  protection  to  those  acting 
voluntarily  and  for  their  own  benefit.  And  in  a 
subsequent  case  it  was  held,  that  in  time  of  peace, 
or  at  a  distance  from  the  scenes  of  military  opera- 
tions, no  discretion  to  forcibly  take  and  appropriate 
private  property  is  confided  to  military  commanders. 
They  must  buy  like  others:  Taylor  v.  N.  &  C.  R.  B. 
Co,,  6  Cold.,  663.  Now,  there  can  be  no  pretense, 
upon  the  facts  set  forth  in  the  pleadings,  that  any 
such  thing  as  military  compulsion  existed  in  this  case, 
for  the  paper  only  imports  on  its  face  a  permission 
to  do  the  act  complained  of,  and  even  this  is  not  a 
license  to  do  it  emanating  from  any  recognized  mili- 
tary authority.  Hence  we  conclude  that  in  the  de- 
cree there  is  error  of  law  in  the  conclusions  of  the 
Chancellor   upon    the   facts. 

The  decree  will  be  reversed,  the  demurrer  disal- 
lowed, the  decree  in  the  original  cause  vacated  and 
annulled,  and  the  case  remanded  for  an  account  as 
prayed. 
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MOUNTCASTLE   V.    MoORE. 

Chancery  Jurisdiction.  MUlake  as  to  solvency  of  an  eskUe,  While  thi^ 
Chancery  Court  has  jurisdiction  in  certain  cases  to  relieve  agaipet 
mistake  of  facts,  it  cannot  do  so  in  a  case  like  this,  where  the  pur- 
chaser, at  a  judicial  sale  of  land  of  an  estate  to  pay  debts  and  for  dis- 
tribution, bought  with  knowledge  of  the  existence  of  a  vendor's  lien 
on  a  portion  of  the  property,  and  suffered  the  sale  to  be  confirmed  to 
himself  without  objection  ;  tJie  alleged  belief  that  the  estate  was  sol- 
vent and  able  to  discharge  the  lien,  is  not  such  a  mistake  as  can  be 
relieved  against — it  is  simply  bad  trading. 


FROM    HAWKINS. 

Appeal    from    the    Chancery    Court    at    Rogersville^ 
November   Term,   1872.       H.   C.   Smith,   Ch. 

King   and   Cocke  &  Henderson,   for   complainant. 
Shields,   for  defendant. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 

The  bill  alleges  that  the  complainant  became  the 
purchaser,  of  a  tract  of  land  belonging  to  the  estate 
of  J.  M.  Moore,  deceased,  which  was  sold  under  a 
decree  of  the  Chancery  Court,  for  the  payment  of 
debts  and  for  distribution ;  that  he  executed  his  notes 
for  the  purchase  .  money,  and  that  the  sale  was  re- 
ported and  confirmed.  That  at  the  time  of  said  sale 
the  complainant  knew  that  there  was  a  lien  on  » 
portion  of  said  land,  but  he  believed  that  the  estate 
would  be  amply  able  to  discharge  said  incumbrance, 
and  thus   believing:,    he   ventured    to   make   the   purchase. 
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That  sometime  afterwards  it  was  ascertained  that  the 
estate  of  the  said  J.  M.  Moore  was  insolvent,  and 
the  insolvency  has  been  suggested  by  the  administra- 
tor. That  judgment  has  been  rendered  on  the  pur- 
Kjhase  money  notes,  and  the  collection  thereof  is  about 
to  be  enforced.  The  bill  prays  an  injunction  against 
the  collection  of  said  judgment  until  an  account  be 
had  as  to  the  amount  of  said  lien,  and  that  the 
amount   so   ascertained   be  credited   upon  said  judgment. 

The  administrator  demurred  to  the  bill,  upon  the 
ground  that  the  bill  admits  that  at  the  time  of  the 
purchase  the  complainant  had  iiill  knowledge  of  the 
alleged  vendor's  lien,  and  there  being  no  warranty  at 
the  master's  sale,  and -the  sale  having  been  confirmed 
without  objection,  he  cannot  be  heard  to  complain; 
and  upon  the  further  ground  that  the  complainant,  in 
his  purchase,  risked  his  own  judgment  as  to  the  con- 
dition of  the  estate,  and  he  does  not  pretend  that  any 
fraud  was  practiced  upon  him  by  any  one  in  the  sale. 
The  Chancellor  allowed  the  demurrer,  and  the  bill  was 
dismissed. 

We  think  the  decree  is  right.  The  ground  as- 
sumed on  behalf  of  complainant  is,  that  he  was  mis- 
taken in  his  judgment  and  calculation  as  to  the  abil- 
ity of  the  estate  to  discharge  this  vendor's  lien  upon 
the  land  he  had  purchased.  This  is  the  only  ground 
upon  which  this  relief  is  demanded,  and  we  are  re- 
ferred to  Deaderick  v.  Smithy  6  Hum.,  147,  and  Read 
V.  FUe,  8  Hum.,  330,  in  which  the  case  of  Smith  v. 
Briitain,  3  Ired.  Eq.  Rep.,  347,  is  cited  and  ap- 
proved,  which   holds  that  a  sale  by   the   master   in    sueh 
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a  case  is  but  a  mode  of  sale  by  the  parties  them- 
selves. It  is  not  merely  a  sale  by  the  law  in  invito 
of  such  interest  as  the  party  has,  in  which  the  rule 
is  caveai  emptor;  and  hence,  if  a  purchaser  pays  his 
money  on  a  master's  sale,  and  discovers  a  defect  in 
the  title  at  any  time  before  conveyance  executed,  he 
may  recover  it  back.  And  the  purchaser's  remedy  is 
by  petition  in  the  same  cause  in  which  the  sale  was 
ordered.  But  that  case  cannot  be  likened  to  this. 
In  this  case  the  purchaser  knew  of  the  defect  in  the 
title  before  and  at  the  time  of  his  purchase,  and  it 
was  after  the  confirmation  that  he  brings  his  bill  for 
relief.  The  doctrine  of  a  mistake  of  fact  is  certainly 
a  ground  of  relief  in  some  peculiar  cases  in  a  court 
of  equity,  but  we  think  this  is  not  one  of  those  cases. 
That  character  of  mistake  of  fact  for  which  a  court 
of  equity  will  relieve,  is  defined  to  be  "some  unin- 
tentional act,  omission,  or  error,  arising  from  igno- 
rance, surprise,  imposition,  or  misplaced  confidence." 
1  Story's  Eq.  Jur.,  110.  And  the  fact  must  be  ma- 
terial to  the.  contract,  essential  to  its  character,  and 
an  efficient  cause  of  its  concoction :  1  Ves.  Ch.,  120, 
210;  6  Binn.  Rep.,  102;  11  Grat.,  466;  2  Barb. 
N.  Y.,   37;     2   Sandf.    Ch.,    298:     13   Penn.,   371. 

We  think  no  case  can  be  found  where  a  party 
has  obtained  relief  of  this  nature  after  confirmation, 
when  the  alleged  mistake  is  a  mere  error  of  his  own 
unaided  judgment   as   a   trader. 

Affirm   the  decree. 


\ 
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Broyles  V.  Arnold. 

Chancery  Jurisdiction.  AUomey  and  Client,  The  investigatioii  of 
charges  of  fraudulent  conduct  in  transactions  between  client  and  at* 
torney  belongs  peculiarly  to  a  court  of  equity,  and  cannot  be  con- 
ducted in  a  court  of  law  without  embarrassment. 


FROM   GREENE. 


Appeal  from  Chancery  Court  at  GreeneviUe,  May 
Term,  1869.  J,  P.  Swann,  J.,  by  interchange  with 
8.  J.  W.  Lucky,   Ch. 

Britton,  Terrill  &  Ingersoll,   for   Broyles. 

Arnold,   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  complainants  to 
enjoin  the  prosecution  of  a  suit  commenced  by  defend- 
ant against  them  on  a  note  for  $500,  executed  by 
James  F.  Broyles,  payable  to  Thos.  D.  Arnold,  in 
September,  1863.  Complainant  Broyles  alleges  that 
while  he  was  under  arrest  and  in  prison  in  1863,  to- 
gether with  a  number  of  other  citizens,  he  engaged 
Arnold  as  his  attorney  to  intercede  with  the  military 
authorities  and  to  procure  his  release.  For  this  ser- 
vice, and  also  for  attending  to  such  other  suits  as 
might  be  commenced  against  him  for  the  confiscation 
of  his  property  or  for    the    crime  of   treason,    he    ex 


SEPTEMBER  TERM,  1872.  486 

Broyles  v.  Arnold. 

€coted  to  Arnold  his  note  for  $500,  He  states  that 
Arnold,  after  getting  the  note,  drew  up  a  petition  for 
the  signatures  of  loyal  citizens,  addressed  to  the  com- 
maoder  of  the  post  at  Greeneville,  where  he  was  im- 
(>risoned,  asking  for  his  release.  He  alleges  that  the 
drawing  of  the  petition  was  all  that  Arnold  did,  and 
that  after  doing  that  he  failed  to  perform  any  other 
service,  and  that  he  was  indebted  for  his  release  en- 
tirely to  other  friends  who  volunteered  their  assistancOi 
the  petition  never  having  been  signed  or  presented  to 
the  military  commander.  He  alleges  that  other  suits 
were  instituted  against  him  in  the  Federal  Court  in 
connection  with  his  alleged  sympathy  with  the  rebel- 
lion, but  that  Arnold  failed  and  refused  to  attend  to 
them  as  his  counsel,  and  that  he  had  to  employ  other 
coansel  at  a  heavy  cost.  He  charges  that  Arnold, 
by  a  well  and  artfully  devised  scheme,  took  advantage 
of  the  precarious  and  harrassed  condition  of  complain- 
ant to  blackmail  him ;  that  the  whole  transaction  was 
conceived  and  brought  forth  in  fraud  by  Arnold,  and 
was  a  glaring  breach  of  that  good  faith  which  the 
law  enjoins  between  attorney  and  client.  He  alleges 
that,  in  order  to  buy  his  peace,  he  had  paid  to  de- 
fendant $100 — not  on  the  note,  but  as  a  full  and 
complete  extinguishment  of  all  his  indebtedness  to  de- 
fendant, and  that  $100  was  largely  more  than  the 
value  of  his  services  in  drawing  the  petition.  Ho 
alleges  that  a  court  of  law  is  ill-adapted  to  unravel 
the  scheme  charged  upon  the  defendant,  and  that  he 
can  only  have  complete  justice  in  a  court  of  equity. 
He  prays   for   the   writ  of  injunction   to   enjoin    further 
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proceedings    at  law^   and    that    the    note    be    cancelled 
and   declared   void;   and   for   general   relief. 

Defendant  demurred  to  the  bill,  one  of  the  causes 
of  demurrer  being  that  if  complainant  has  any  latent 
equities  they  can  be  shown  at  law  as  well  or  better 
than  they  can  in  equity.  Upon  the  overruling  of 
the  demurrer,  defendant  filed  his  answer,  in  which  he 
denied  all  the  material  allegations  of  the  bill.  He 
was  excused  from  answering  on  oath,  but  he  availed 
himself  of  his  right  to  make  affidavit  to  his  answer, 
and  thereupon  moved  the  court  for  a  dissolution  of 
the  injunction.  The  Chancellor  ordered  that  the  in- 
junction be  dissolved,  and  for  nothing  held,  and  the 
defendant  was  "allowed  to  proceed  at  law  to  collect 
his  debt,  and  if  defendant  shall  obtain  judgment  upon 
execution  or  otherwise  he  shall  execute  a  refunding 
bond.''  fiut  it  does  not  appear  from  anything  in  the 
record   whether  judgment   was  taken   at   law   or   not. 

The  parties  proceeded  to  take  proof,  and  on  the 
hearing  the  Chancellor  held  that  complainants  had  sus- 
tained the  allegations  of  the  bill,  and  were  entitled  to 
relief.  He  decreed  that  the  note  be  cancelled,  and 
for  nothing  held,  and  that  defendant  be  perpetually 
enjoined  from  prosecuting  the  suit  pending  at  law,  and 
that  the  same  be  dismissed.  He  further  ordered  the 
clerk  and  master  to  take  proof,  and  report  whether 
anything  was  due  to  defendant  for  the  service  proved 
to  have  been  rendered  in  drawing  the  petition,  be-- 
yond   the   $100   paid. 

From   this   decree   the   defendant   has   appealed. 

The   allegations   of  the   bill   are   fully   established   by 
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the  proofs  which  amply  sustains  the  decree  of  the 
Chancellor  in  declaring  the  contract  fraudulent  and  void» 
But  it  is  insisted  that  the  demurrer  of  the  defend- 
ant to  the  bill  was  erroneously  overruled^  and  that 
the  bill  should  have  been  dismissed  and  the  complain- 
ant required   to   make  his   defense   at   law. 

The  rule  is  well  settled  that  in  cases  in  which  the 
Circuit  and  Chancery  courts  have  concurrent  jurisdic- 
tion, the  court  which  first  acquires  jurisdiction  will 
retain  it.  This  rule,  however,  is  subject  to  the  qual- 
ification^ that  the  court  which  first  acquires  jurisdiction 
must  be  capable  of  doing  complete  justice  between  the 
liarties.  If  there  are  complications  and  embarrass- 
ments connected  with  the  investigation  of  the  facts,  or 
want  of  power  to  settle  fully  and  finally  the  matters 
involved  in  the  controversy,  then  that  court  is  enti- 
tled to  the  jurisdiction  which  has  the  means  and  the 
power   to   do   complete  justice. 

It  follows  that  the  right  of  the  Chancery  Court  to 
take  jurisdiction  in  this  case  depended  upon  the  ques- 
tion, whether,  from  the  nature  of  the  defense  as  set 
up  in  the  bill,  the  complainant  could  have  made  that 
defense  as  fully  and  as  readily  in  the  Circuit  as  in 
the  Chancery  Court.  It  appears  that  the  note  waa 
given  in  consideration  that  defendant  would  perform 
specific  services  as  an  attorney.  The  complainant  al- 
leges a  failure  of  consideration,  inasmuch  as  defendant 
&iled  to  perform  the  services.  We  cannot  see  that 
complainant  could  be  embarrassed  in  making  this  de- 
fence at   law. 

But   complainant    also    alleges    that    defendant    took 


488  K^'OX  VILLE : 


Broyles  v,  Arnold. 


advantage  of  his  ooDdition  as  a  prisoner^  and  availed 
himself  of  the  peculiar  circumstances  of  danger  which 
surrounded  the  complainant^  growing  out  of  his  rela- 
tion to  the  then  pending  rebellion  and  the  excited 
situation  of  the  country,  to  extort  from  him  his  note, 
under  fraudulent  promises  of  assistance  and  protection, 
which  he  never  gave  and  never  intended  to  give; 
and  further,  that  he  abused  his  relation  to  complain- 
ant as  his  attorney,  in  thus  extorting  from  him  his 
note  without  intending  to  discharge  the  duties  and  ob- 
ligations imposed  on  him  by  the  confidential  relation 
of  client  and  attorney;  and  on  these  grounds  he  prays 
for  a  rescission  of  the  contract  and  a  cancellation  of 
the    note. 

It  is  obvious  that  these  allegations  make  out  a 
clear  and  strong  case  for  the  jurisdiction  of  a  court 
of  equity ;  and  the  only  question  is,  whether,  from 
the  nature  of  the  defense  and  the  character  of  the 
proof  that  would  be  necessary  to  establish  it,  the  Cir- 
cuit Court  furnishea  as  full  and  complete  means  of 
obtaining  complainant\s  relief  as  the  Chancery  Court? 
We  think  it  clear  that  the  allegations  present  a  case 
[)eculiarly  fitted  for  the  jurisdiction  of  a  court  of 
equity,  and  one  in  which  the  investigation  of  the  facts 
in  a  court  of  law  could  not  be  free  from  embarrass- 
ment, aiid  in  which  that  court  could  not  give  com- 
plete relief  by  rescinding  the  contract  and  ordering 
the  note  to  be  cancelled.  The  investigation  of  the 
•charge  of  fraudulent  conduct  in  transactions  between 
client  and  attorney  })elong8  peculiarly  to  a  court  of 
equity,    and    can     scarcely   ever    be    conducted     without 
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embarrassment  in  a  court  of  law.  We  are  therefore 
of  opinion  that  the  Chancellor  committed  no  error  in 
overruling   the   demurrer. 

It  appears  that  complainant  has  paid  to  defendant 
$100  for  the  services  rendered.  The  Chancellor  or- 
dered an  account  to  ascertain  whether  this  was  full 
compensation  for  the  services  shown  to  have  been  ren- 
dered. We  are  of  opinion  that  this  was  erroneous. 
The  proof  shows  that  all  the  service  rendered  was  the 
drafting  of  a  short  petition.  We  think  it  clear  that 
for  this  service  $100  was  ample  compensation.  This 
portion  of  the  decree  is  reversed,  and  the  decree  per- 
petually  enjoining   the   suit   is   affirmed   with   costs. 


FuiiLER  V.   WaTKINS. 

Execution.  Levy,  No  acUisfacdon.  Upon  an  execution  for  $314  was  the 
following  levy  endorsed,  "levied  thig  fi  fa  on  twelve  head  of  two  year 
old  mnles  ae  the  property  of  A.  G.  W.''  This  levy  is  not  presumptive 
satifif action  of  the  execution.    The  value  of  the  property  is  not  shown. 


PBOM   JEFFERSON. 


Writ  of  error   from    Chancery   Court   at    Dandridge, 
May  Term,   1870.       H.   C.   Smith,   Ch. 
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Bahton,   for  complainants. 

Cocke  &  Henderson,   for  defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  by  Barton  and  McFarland  to 
set  aside  a  conveyance  made  by  A.  G.  Watkins  for 
fraud,  and  to  subject  a  tract  of  land  to  sale  to  satisfy 
an  execution  levied  thereon.  Other  creditors  filed 
bills  of  the  same  character,  and  among  them  Fuller 
and  Mitchell,  who  charged  that  they  had  a  judgment 
of  $314,  which  remained  due  and  unsatisfied.  Judg- 
ment pro  confesso  was  taken  against  Watkins.  The 
cause  was  heard  as  to  all  the  parties,  and  the  deed 
declared  void  for  fraud,  and  the  land  decreed  to  be 
sold  to  satisfy  the  execution  of  Barton  and  McFarland 
and  Anne  Scruggs,  but  the  bill  of  Fuller  and  Mitchell 
was  dismissed  because  on  the  back  of  one  of  their  ex- 
ecutions  against  Watkins  was  this  endorsement,  ^*  Levied 
this  Ji  fa  on  twelve  head  of  two  year  old  mules  as 
the  property  of  A.  G.  Watkins,  July  15,  1861.''  The 
Chancellor  held  this  to  be  sufficient  evidence  of  the 
satisfaction  of  the  execution.  The  cause  was  brought 
to  this  court  by  appeal  by  John  Lawrence  and  others 
who  claimed  the  land  decreed  to  be  sold,  but  Fuller 
and  Mitchell  did  not  appeal.  At  the  September  Term, 
1870,  the  decree  below  was  affirmed,  except  as  to 
Fuller  and  Mitchell,  who  were  not  then  before  the 
court.  The  case  is  now  here  by  Fuller  and  Mitchell 
by  writ  of  error,  and  the  only  question  is,  whether 
the   levy  endorsed   on   the   execution    was   such    evidenoe 
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of  its  satisfaction  as  to  authorize  the  decree  dismissing 
the  bill?  The  levy  of  an  execution  on  personal  prop- 
erty of  sufficient  value  to  pay  it,  is  not  conclusive 
evidence — the  presumption  of  payment  may  be  rebutted. 
Charlton   v.   La-y,   5   Hum.,   496. 

In  this  case  there  is  no  evidence  showing  what  the 
value  of  the  property  levied  on  was.  This  was  essen- 
tial to  raise  the  presumption  of  payment.  But  it  ap- 
pears that  complainants  alleged  in  their  bill  that  this 
execution  was  never  satisfied,  but  remained  due  and 
unpaid.  Watkins,  the  debtor,  failed  to  answer,  and 
judgment  pro  confeaao  was  taken.  The  allegation  in 
the  bill  was  thereby  admitted  to  be  true  as  to  him. 
1   Head,    103;   2   Col.,   269;   3   Sneed,   596. 

It  follows  that  );he  Chancellor  erred  in  dismissing 
the  bill  as  to  Mitchell  and  Fuller.  The  decree  is 
reversed,  and  relief  will  be  decreed  to  them  here. 
Defendants  will  pay  the  costs  of  this  court  and  the 
court   below. 


Anderson  r.  Hunter. 

Pleading.  D^,  Payment  A.  sold  a  horse  to  H.  for  $175 — H.  was  to 
pay  $75  cash,  and  give  an  accepted  order  on  C.  for  the  remaining 
$100.  The  cash  was  paid,  the  accepted  order  given,  and  the  horse 
delivered.  Before  the  payment  by  C.  of  the  order,  H.,  upon  pretence 
of  the  unsoundness  of  the  horse,  procured  C.  not  to  pay  the  order  to 
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A.,  but  to  settle  with  hiniRelf.  A.  took  no  step  to  enforce  the  payment 
by  C.  of  the  order  to  himself,  but  brought  this  action  of  debt  agaiiml 
H.  for  what  remained  due  for  the  horse. 
Held :  The  debt  for  the  horse  was  extinguished  by  the  terms  of  the  con- 
tract, and  A.  cannot  recover  in  this  form  of  action ;  his  remedy  mast 
be  sought  in  a  different  form  of  action. 


FROM    CAMPBELL. 


Appeal    in    error   from    Circuit    Court  of   Campbell, 
May  Term,   1872.      J.   H.   Randolph,  J. 

H.   C.   Gibson,  for  Anderson. 

In  the  fall  of  1864  the  plaintiff  sold  a  horse  to 
the  defendant  for  ?17o,  $75  of  which  was  paid  in 
money,  and  an  order  for  $100  on  one  T.  T.  Co£Sn 
given  to  the  plaintiff  in  payment  of  the  balance.  Thi.s 
order  Coffin  accepted,  and  it  was  handed  to  him. 
About  three  weeks  after  this  Coffin  and  defendant  met, 
and  defendant  learning  that  Coffin  had  not  paid  plain- 
tiff the  $100  due  on  the  order,  directed  Coffin  not  to 
pay  plaintiff  the  order.  Consequently  Coffin  did  not 
pay  it  to  plaintiff,  but  paid  it  to  the  defendant;  there- 
u|M>n  plaintiff  brought  this  action  against  the  defend- 
ant  for  the   balance   on    the   horse. 

The  one  question  in  the  case  is,  whether  said  order, 
under  the  circumstances,  is  such  a  payment  as  bars 
this  action?  The  Circuit  Judge  charged  the  jury  that 
the  acceptance  of  the  order  was  "  an  extinguishment 
of  the  debt,  and  that  if  the  defendant  afterward  di- 
rected Coffin  not  to  pay  the  amount  of  said  order  to 
the  plaintiff,  and  if  said  request  was  made  after  Coffin 
had    accepted    said   order,   and    that    the   defendant    col- 
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lected  the  same  from  said  Coffin,  this  would  not  re- 
vive the  liability  of  the  defendant  to  Anderson  for 
the  horse  unless  Anderson  had  assented  thereto,  and 
he  would  not  be  liable  in  this  form  of  action,  but 
might   be   liable   in   another  action." 

1.  Was  this  order,  under  the  circumstances,  '^an 
extinguishment  of  the  debt?"  "A  note  of  a  third 
person  being  passed  as  payment,  and  being  void,  hav- 
ing been  given  for  a  gambling  consideration,  the  value 
of  the  property  sold  may  be  recovered  without  recourse 
to  the  maker  of  the  note."  3  U.  S.  Digest,  122, 
sees.  38   and   40. 

"An  order  for  money,  if  accepted  as  payment,  is 
sufficient  to  discharge  a  debt  if  no  fraud  intervenes 
or  no  failure  happens  to  vitiate  the  transaction."  Har- 
riMon  V.  Hicks,  1  Port.,  423,  cited  in  3  U.  S.  Digest, 
121,  sec.  19.  This  case  is  exactly  in  point.  The 
failure  to  surrender  the  order  will  not  prejudice  the 
plaintiff.  15  Conn.,  306,  cited  in  2  U.  S.  Dig.  (Sup.), 
507,  sec.  14.  The  order  was  given  to  Coffin  the 
day  of  the  horse-trade,  and  plaintiff  could  not  pro- 
duce  it. 

2.  Did  not  the  action  of  the  defendant  in  doing 
all  he  could  to  rescind  the  contract  give  the  plaintiff 
a  right  to  elect  against  whom  he  would  proceed,  Coffin 
or  the  defendant?  And  is  not  the  defendant  estopped 
to  deny  the  plaintiff's  right  to  elect?  And  will  the 
defendant  be  allowed  thus  to  take  advantage  of  his 
own   wrong? 

Cocke  &  Henderson,  for  Hunter. 
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Nicholson,  C.  J.,  delivered  the  opiDion  of  the  Court. 

Anderson  sued  Hunter  on  an  account  for  $100^  it 
being  the  balance  on  the  price  of  a  horse  sold  by 
Anderson  to  Hunter  in  1864.  The  price  of  the  horse 
was  $176,  for  which  Hunter  paid  in  cash  $75,  and 
jjjave  Anderson  an  order  on  T.  T.  Coffin  for  $100, 
which  was  accepted  by  Coffin.  Shortly  after  the  trade 
Hunter  saw  Coffin  and  told  him  not  to  pay  the  order 
to  Anderson,  alleging  that  the  horse  was  unsound. 
Coffin  settled  the  order  with  Hunter.  No  step  was 
taken  by  Anderson  to  collect  the  order  from  Coffin, 
but  he  sued  Hunter  in  1871  for  the  balance  on  the 
price  of  the  horse.  Hunter  resisted  the  suit  on  the 
ground  that  by  the  terms  of  the  contract  Anderson 
sold  him  the  horse  and  agreed  to  take  in  payment 
$75  in  money  and  an  accepted  order  on  Coffin  for 
$100,  and  that  upon  the  payment  of  the  money  and 
the  delivery  of  the  order  the  contract  was  executed 
and  the  horse  paid  for.  The  court  charged  the  jury 
that  if  this  was  the  contract,  then  this  would  be  an 
extinguishment  of  the  debt  for  the  horse,  and  the 
plaintiff  could  not  recover  in  this  action ;  and  that  the 
liability  of  Hunter  on  the  original  debt  would  not  be 
revived  by  the  fact  that  Coffin  settled  the  order  with 
Hunter,  unless  Anderson  had  assented  thereto,  and 
Hunter  would  not  be  liable  in  this  form  of  action, 
but  might  be  liable  in  another  action.  There  was 
conflict  in  the  testimony  as  to  the  terms  of  the  trade 
which  was  determined  by  the  jury  to  be  as  contended 
for    by   Hunter.       If    the    contract  was,    as    found    by 
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the  jarj,  that  Hunter  was  to  give  Anderson  $75  in 
money  and  a  specific  order  on  Coffin,  by  him  accepted, 
for  flOO  in  payment  for  the  horse,  upon  the  payment 
of  that  money  and  the  delivery  of  the  order,  the  debt 
for  the  horse  was  extinguished  by  the  very  terms  of 
the  contract,  and  of  course  could  not  afterward  be  re- 
vived by  any  fraudulent  arrangement  between  Hunter 
and  Coffin  as  to  the  settlement  of  the  order;  but,  as 
charged  by  the  judge,  Anderson's  remedy  was  in  a 
different   form   of  action. 

We    see    no    error  in    the    charge,   and    affirm    the 
judgment. 


Movers  v.  Movers. 

Divorce.  Motion  of  wife  to  dispauper  the  husband.  It  was  not  error  to  per- 
mit a  wife,  upon  motion,  to  dinpauper  her  hiiflband  sning  for  a  divorce. 
It  was  an  authorized  defence  nhe  might  make.  It  was  not  only  her 
right  but  her  duty  to  expoRe  the  fraud  attempted  upon  the  court  and 
its  officers  entitled  to  costD,  and  thus  to  force  the  husband  either  to 
give  security  or  go  out  of  court. 


FROM    CLAIBORNE. 


Appeal    in   error  from    Circuit    Court  of   Claiborne, 
January  Term,   1872.       J.   H.   Randolph,   J. 
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No    COUNSEL    MARKED. 

Nicholson,  C.  J.,  delivered  the  opiDion  of  the  court. 

James  L.  Moyers  filed  his  petition  in  the  Circuit 
Court  of  Claiborne  county  for  a  divorce  from  his  wife 
Amy  L.  Moyers,  and  gave  James  Branscom  as  surety 
for  costs  on  his  prosecution  bond.  The  petitioner 
charges  that  defendant  had  threatened  his  life  by  poi- 
son and  otherwise.  Defendant  answered  and  denied 
every  allegation  in  the  petition,  and  by  way  of  re- 
crimination charges  numerous  instances  of  cruel  and 
inhuman  treatment  by  way  of  apology  for  any  intem- 
perance of  language  to  which  his  cruelty  may  have 
provoked    her. 

The  petitioner  then  obtained  leave  to  amend  his 
petition,  and  by  way  of  amendment  charged  defendant 
with  adultery  with  a  specified  person.  Defendant  an- 
swered and  denied  indignantly  the  charge  of  adultery, 
and  recriminated  by  charging  petitioner  with  repeated 
violations   of  his    marriage    vow. 

Before  proof  was  taken  Branscom,  the  surety  fc»r 
costs  gave  petitioner  notice  that  he  must  give  counter 
security.  Failing  to  do  this  Branscom  was  discharged, 
and  petitioner  filed  the  pauper  oath.  Afterward  de- 
fendant entered  a  motion  to  dispauper  the  petitioner, 
and  upon  proof  the  court  sustained  the  motion,  and 
the  petitioner  having  failed  to  give  security  for  costs, 
the  cause  was  dismissed.  From  this  judgment  peti- 
tioner  has   ap|)ealed   in    error. 

The   only  question    for   our  determination   is,  whether 
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the  court  erred  in  dispaupering  the  petitioner?  It 
appears  from  the  bill  of  exceptions  that  a  short  time 
after  the  petition  was  filed  petitioner  was  seen  by  dif- 
ferent persons  at  different  times  and  places  tn  have 
in  his  possession  gold  and  silver  amounting  to  $50  or 
(60,  and  a  large  roll  of  paper  money,  the  outside 
bill  being  a  $20  bill;  that  he  was  exhibiting  thin 
money  and  boasting  that  he  had  $500  with  which  to 
prosecute  his  suit  against  defendant.  It  also  appear.^ 
that  on  application  to  the  court  for  an  allowance  pen- 
dente lite  to  defendant,  it  was  proven  that  Branscoin, 
his  surety  for  costs,  was  indebted  to  him  the  sum  of 
$400. 

On  the  other  hand,  Branscom  proved  that  the  gold 
and  silver  and  paper  money  spoken  of  by  the  other 
witnesses,  whose  testimony  he  had  heard,  was  witness^ 
money,  and  that  he  had  placed  it  in  his  possession  to 
be  exhibited  as  his  own  for  the  purpose  of  tantalizing 
and  harrassing  defendant  and  her  friends.  The  amount 
he  said  was  $250  or  more  of  the  money.  Witness 
said  nothing  about  the  $400  which  it  had  been  proved 
he  owed   to   petitioner. 

Upon  this  evidence  the  court  dispaupered  petitioner, 
and  we  think  correctly.  Without  deciding  whether 
his  conduct  and  declarations,  when  in  possession  of  the 
money,  constitute  an  estoppel  which  he  could  not  re- 
move by  proving  the  falsehood  of  his  declaration  and 
the  malicious  motives  which  actuated  him,  it  is  enough 
that  Branscom,  who  claimed  to  own  the  money,  was 
indebted    to    petitioner   in    the   sum   of  $400,  an    amount 

more  than    sufficient    to   cover   the   costs.       We   have   a 
32 
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right  to  presume  that  with  this  money  he  could  have 
procured   security   for  the   costs. 

But  it  is  objected  that  defendant  had  no  right  to 
make  the  motion  to  dispauper  petitioner^  because  she 
was  not  interested  in  the  question  of  costs.  This  is 
a  mode  of  defense  which  married  women  as  well  as 
all  other  litigants  may  resort  to.  If  the  defendant 
believed  that  petitioner  was  practicing  a  fraud  upon 
the  court  and  upon  its  officers  in  prosecuting  his  suit 
as  a  pauper,  it  was  not  only  her  right  but  her  duty 
to  the  court  and  to  the  officers  directly  concerned  in 
the  costs,  to  avail  herself  of  her  right  to  expose  the 
fraud  and  force  the  petitioner  either  to  give  security 
for   costs   or   go   out   of  court. 

We  find  no  error  in  the  action  of  the  court  below, 
and   affirm   the  judgment. 


Dat.ton  v.  Wolfe. 

Exempt  Property.  AdminifUrator  r€*p(mmble  for.  An  ignorant,  illiterate 
widow  sold  two  liorsps,  which  were  part  of  the  exempt  property  left 
by  her  hiisband.  One  hon»p  Rlie  sold  for  $100,  the  other  for  $200, 
taking  notes  fur  tliese  sumfi  payable  to  herself.  The  administrator 
of  her  husband  took  these  two  notes  from  the  widow  and  collected  the 
one  for  $200  and  used  the  money  as  assets  of  the  estate  except  $5, 
which  he  gave  to  the  widow.  The  adminihtrator  resij^ned  and  turned 
over  to  his  succe.ssor  the  $100  note.  Upon  suit  brought  the  $100  note 
was  surrendered  to  the  widow.  .\s  to  the  other  note,  collected  and 
paid  out  by  administrator,  it  is  held  that  as  the  widoa*'  was  trustee  of 
the  fund  arising  from  the  sale  of  exempt  property  for  her  children  as 
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well  as  for  beraelf,  ehe  could  not  dispose  of  this  fund  so  as  to  defeat 
the  trust  The  notes  being  in  the  name  of  the  widow  was  enough  to 
pat  the  administrator  upon  inquiry  as  to  their  character.  He  should 
have  informed  the  widow  tbej  were  not  assets  of  the  et^tate  to  pay 
debts.  The  widow  evidently  did  not  mean  to  yield  any  right  of  hers. 
In  her  ignorance  she  simply  trusted  the  udrainistrator  to  carry  out 
his  legal  rights.  The  udministrator  must  reimbume  the  widow  for 
this  trust  fund  illegally  taken  from  her  by  him.  If  he  can  show 
that  he  expended  the  money  for  the  benefit  of  the  estate,  he  may  look 
to  the  estate  to  repay  him  whatever  sum  he  so  expended. 


FROM    GRAINGER. 


From     Chancery    Court    at     Riitledge,    April     Term, 
1872.      H.   C.   Smith,   Ch. 

Netherland,  Shields  &  Fulkerson,  for  com- 
plainants. 

RoGAN   &  Jar  VIS,  for  defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Claiborne  Wolfe,  the  former  husband  of  complain- 
ant, Hannah  Dalton,  owned,  at  his  death,  two  horses, 
the  title  to  which,  under  sec.  2288  of  the  Code,  was 
vested  in  her  in  trust  for  herself  and  children.  No 
one  administered  on  his  estate  for  several  months  after 
his  death.  In  the  meantime  his  widow  had  the  pos- 
session and  control  of  his  personal  property.  She  sold 
the  two  horses,  for  one  of  which  she  received  a  note 
for  $200,  and  for  the  other  a  note  for  $100,  both 
payable  to  herself.  After  the  sale  of  the  two  horses 
Ceorge  F.  Wolfe  was  appointed  administrator  of  her 
deceased  husband,  and  as  such  received  from  her,  to- 
gether  with  the  personal  property  and  papers  of  the 
estate,  the  two  notes  for  which  she  had  sold  the  horses. 
He  held   the  office  of  administrator  for  some  time,  and 
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thep  resigned,  when  one  Bray  was  appointed.  Before 
resigning  he  collected  the  $200  note,  using  all  of  the 
proceeds  except  $5  in  paying  a  debt  of  the  estate, 
and  paying  the  $5  to  the  widow.  He  handed  over 
the  $100  note  to  his  successor,  Bray,  who  collected 
it,  and  which  was  paid  over  to  her  upon  a  bill  filed 
by  her,  and  decree  for  that  purpose.  This  bill  was 
filed  to  make  George  F.  Wolfe  responsible  for  the 
$200  note.  The  Chancellor  decreed  in  her  favor,  and 
defendant  appealed. 

There  is  no  controversy  as  to  the  facts  already 
stated,  and  upon  Hhese  the  right  of  complainant  to 
recover  is  clear.  But  defendant  insists  in  his  answer 
that  when  he  took  possession  of  the  personal  assets 
^^the  widow  handed  him  the  notes  mentioned  in  the 
bill  and  told  him  to  take  them  and  pay  the  debts.'' 
He  says  further,  that  "he  took  this  note  when  pre- 
sented as  part  of  the  estate,  and  knew  no  better,  and 
at  the  special  instance  and  request  of  the  widow." 
In  his  deposition  he  goes  further,  and  says  she  told 
him  when  she  handed  him  the  notes  that  "she  wanted 
all  the  debts  paid,  and  if  there  was  not  enough  to 
pay  them  all,  she  intended  to  pay  them  herself — that 
she    wanted    the   land   saved." 

It  is  obvious  that  all  these  statements  are  made 
in  avoidance  of  the  liability  which  he  incurred  by  ad- 
mitting that  he  had  received  and  collected  the  note. 
It  devolved  upon  him,  therefore,  to  establish  the  naiat- 
ters  in  avoidance  by  proof  We  *  have  already  stated 
the  evidence  of,  defendant,  in  which  he  reiterates  the 
statements   in   his   answer. 
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The  deposition  of  the  widow  was  taken,  and  she 
sajs  defendant  ^'oame  and  called  for  all  the  papers, 
and  not  knowing  any  better,  I  gave  all  the  papers 
that  there  was  to  him.  He  said  he  would  take  them 
and  look  over  them,  and  if  there  was  any  he  was 
not  entitled  to  he  would  return  them.  No  one  was 
present  at  the  time  I  gave  him  the  papers  except  he 
and  I.  He  never  returned  the  note  or  any  other 
papers.  I  did  not  know  any  thing  about  the  law, 
and  I  let  him  take  whatever  he  said  when  he  came 
and  administered  on  the  estate.  I  did  not  know  at 
the  time  that  it  was  my  property;  I  did  not  intend 
to  surrender  any  of  my  rights  as  widow,  for  I  needed 
the  money   very  bad." 

We  deem  it  unnecessary  to  analyze  the  testimony 
npon  which  it  is  attempted  to  fortify  and  sustain  the 
evidence  of  defendant,  and  to  impeach  and  overturn 
that  of  the  widow.  It  is  sufficient  to  state  that 
the  record  discloses  such  a  state  of  feeling  and  preju- 
dice on  the  part  of  defendant  and  his  witnesses,  grow- 
ing out  of  a  family  feud,  that  we  can  not  but  re- 
ceive their  testimony  with  many  grains  of  allowance. 
We  look  upon  the  labored  effort  of  defendant  to  dis- 
credit the  widow  as  indicative  of  a  spirit  of  persecu- 
tion that  is  highly  discreditable,  while  it  fails  to  cast 
any  just  imputation  upon  her  character,  which,  down 
to  this  suit  is  admitted  by  all  the  witnesses  to  have 
been  above  all  reproach. 

Upon  a  survey  of  all  the  evidence  we  are  satisfied 
that  the  widow  was  an  illiterate  woman,  wholly  ig- 
norant of    her    rights    under   the    law,   and    that  when 
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she    handed    over  the   notes   to   defendant    she   believed 
that  they   were  assets   of   the  estate,   subject  to  be  ap- 
propriated   in    the    payment    of    its    debts.       Whatever 
she   may   have   said    as  to    their  appropriation    in    pay- 
ment  of   the   debts,   and    her  anxiety   as   to   saving  the 
land,   she    might   very   well    have    said    under   the   mis- 
taken   impression    that    the    notes   were   properly   assets^ 
and    in    ignorance   of  .her  own     rights    under    the   law 
as  widow.       She   states   positively  in    her   testimony  that 
she   was    not    informed   as    to    her   right    to   the   notes,, 
and    that    it   was    not    her    intention    to    surrender   any 
of    her   rights.       It    is    to    be   observed    that    the    two 
notes  were   made   payable  to   her.       This   fact  was   suffi- 
cient  to    have   excited    an    inquiry   into   their   ownership 
on     the   part   of    the    defendant.       It   was    his    duty    ta 
make    this    inquiry,   and    to   communicate    to   her   what 
her  rights  were,  and   to  receive  as  assets  nothing  which 
the    law    vested    in    her   as   widow.       Seeing    that  these 
notes   were    payable    to   her   he    ought    to   have   known 
and   to  have  notified    her  that   she  held   them   as  trustee 
for   herself    and     her    children,   and     that    she    had    no 
right   to    make   any  disposition   of  them   that  would    de- 
feat   the    trust.       Having    failed    to   make    any   inquiry 
into   the   ownership   of    the   notes,    or   to    give    her  any 
information   as   to   her  rights,  he  will   be  held   responsi- 
ble  for   a   misapplication   of    the    proceeds   of    the   note, 
and   he   will    be   forced    to   resort   to   the   estate   for  re- 
imbursement,  if   he   can   show   that    he   used    the   funds 
for  the  benefit   of  the  estate. 

The   decree  of  the  Chancellor  is  affirmed,  with  costs. 
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Tate  r.  Lawrence. 

Deed.  Subaaibing  Witnesses,  A  deed  was  executed,  signed  hy  the  maker 
and  delivered  to  the  bargainee,  who  kept  it  for  several  years  unregis- 
tered. The  deed  was  signed  in  the  presence  of  two  sons  of  the  bar- 
gainee. They  were  not  asked  to  witness  it,  nor  did  they  then  sign  a» 
witnesses.  After  the  death  of  the  bargainee,  the  two  sons  took  the 
ai^avknowledged,  unwitnessed  deed  to  the  County  Court  clerk's  office^ 
and  there  and  then  put  their  names  as  witnesses  to  the  deed,' and  then 
proved  the  execution  of  the  deed  and  had  it  thus  registered.  Such 
r^stration  was  simply  void.  The  land  conveyed  was  still  subject  to 
attachment  by  the  creditors  of  the  maker  of  the  deed.  The  words 
"subscribing  witnesses,'*  used  in  Code,  sec.  2038,  mean  thnt  the  per- 
sons who  witness  a  deed  must  either  have  seen  the  maker  sign  or 
heard  him  acknowledge  his  signature,  and  they  must  themselves  sign 
as  witnesses  in  the  presence  of  the  maker  by  his  request  or  assent,  or 
if  they  sign  as  witnesses  in  the  absence  of  the  maker,  they  mnst  have 
been  specially  requested  by  the  maker  to  attest  the  instrument  as 
witnesses. 


FROM   JEFFERSON. 


Writ  of  errt»r.  Chancery  Court  at  Dandridge,  March 
T.r.M.   1872.      H.  C.  Smith,  Ch. 

BxirroN,  for  Tate. 

This  is  a  bill  filed  in  the  Chancery  Court  at  Dan- 
dridge,  on  the  18th  December,  1868.  The  bill  is  filed 
to  subject  a  tract  of  land  therein  mentioned,  to  the 
payment  of  the  judgments  of  the  complainants  against 
A.  G.  Watkins. 

On  the  23d  of  November,  1862,  A.  G.  Watkins 
executed  a  paper,  which    may  be   construed   to   be  either 
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a   title   bond   or   deed,  purporting   to  sell  to   John  Law- 
rence  the   tract   of  land   in   controversy. 

From  the  answer  in  the  case  of  Barton  &  McFarland 
V.  Waikina,  it  will  be  seen  that  executions  were  issued 
on  the  24th  day  of  Decemberj  tested  of  the  2d  Mon- 
day of  December,   1866,   and   were   levied   on   this  land. 

On  the  25th  of  January,  1867,  John  Lawrence  pre- 
sents this  paper  to  the  clerk  of  the  County  Court  of 
JeffersOn  county  for  probate.  There  were  no  subscrib- 
ing witnesses.  He  then  signed  it  in  the  presence  of 
the  clerk,  and  on  the  31st  January,  1867,  James  Law- 
rence subscribes  himself  a  witness,  and  thereupon  the 
clerk  made  the  usual  certificate  that  John  Lawrence 
and  James  Lawrence,  the  subscribing  witnesses,  made 
oath,  etc.  Upon  this  probate,  the  deed  was  registered, 
February    1,    1867. 

The  question  in  the  case  is,  was  the  deed  or  title 
bond  so  proved  as  to  allow  of  its  registration,  so  as 
to  pass  the  title  as  against  the  creditors  of  A.  G. 
Watkins? 

For  the  complainants  I  submit,  that  this  deed,  (if 
it  is  a  deed),  is  as  against  complainant  wholly  void. 
By  sec.  2075  of  Code,  all  deeds  not  properly  proven 
and    registered,   are   as   to   creditors    null   and   void. 

By  sec.  2038,  it  is  provided  that,  ^'to  authenticate 
an  instrument  for  registration,  its  execution  shall  be 
acknowledged  by  the  maker  or  proved  by  two  sub- 
scribing  witnesses   at   least." 

The  question  is,  what  constitutes  a  subscribing  wit- 
ness within  the  meaning  of  sec.  2038?  And  I  sub- 
mit,   that   no   one    is   a   subscribing   witness,  except  such 
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as  sign  their  names  at  the  instance  and  with  the  con- 
gent  of  the  contracting  parties,  at  the  time  of  the 
execution  of  the  deod.  If  this  were  not  so,  the  re- 
gistration   laws    would    open    wide   the   door  to   fraud. 

It  is  upon  this  principle  that  the  subscribing  wit- 
ness is  selected  by  the  contracting  parties  as  their 
witness,  that  the  Legislature  makes  his  ex  parte  testi- 
mony prima  facie  conclusive  of  the  rights  of  the  parties. 
1  Stark.  Ev.,  605,  mar.  458,  top;  Ford  v.  Ford,  7 
Hum.,  92. 

A  deed  must  be  attested  actually  before  delivery, 
and  the  witnessing  of  the  deed  is  part  of  its  execution, 
and  when  a  deed  is  not  acknowledged  by  the  maker, 
the  same  rule  must  be  observed.  Our  statute  only 
takes  away  the  necessity  of  witnessing  the  deed  when 
the  same  is  acknowledged,  leaving  the  law  as  to  the 
execution  of  the  deed  in  all  other  respects  as  it  was 
before.  The  witnesses,  John  and  James  Lawrence,  at 
the  time  they  witnessed  the  deed,  in  legal  eflFect  wit- 
nessed a  deed  to  themselves ;  because  the  bargainee, 
John  Lawrence,  was  dead,  and  his  title  had  descended 
to  the  witnesses  and  others.  John  Lawrence  died  23d 
November,  1866.  The  deed  was  probated  31  st  Janu- 
ary,  1867. 

James  R.  Cocke,  for   Lawrence. 

This  case  raises  the  question,  never  decided  in  Ten- 
nessee, whether  the  '^subscribing  witnesses,^'  upon  whose 
evidence  the  deed  may  be  authenticated  for  registra- 
tion, must  "subscribe"  in  the  presence  of  the  maker 
and  at   the   time   of,    or   before   its   deliverv. 
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The  deterrainatioD  of  this  question  depends  upon 
the  construction  of  section  2038  of  the  Code,  which 
reads  thus:  '^To  authenticate  an  instrument  for  regis- 
tration, its  execution  shall  be  acknowledged  by  the 
laaker,  or  proved  by  two  subscribing  witnesses  at  least. "^ 

Upon  comparing  these  provisions  with  those  with 
reference  to  wills,  the  difference  at  once  becomes  mani- 
fest between  them.  Section  2162  of  the  Code  provides^ 
that  "No  last  will  or  testament  shall  be  good  or  suffi- 
cient to  convey  or  give  an  estate  in  lands,  unless 
written  in  the  testator^s  life*time  and  signed  by  him, 
or  by  some  person  in  his  presence  and  by  his  direc- 
tion, and  subscribed  in  his  presence  by  two  witnesses 
at   least,''   etc. 

In  the  case  of  wills,  it  was  thought  necessary  to 
require  by  positive  enactment,  that  the  witnesses  should 
subscribe  in  the  presence  of  the  testator — in  the  case 
of  deeds,  no  such  requirement  was  made.  As  to  wills^ 
the  Legislature  commanded  the  attestation  to  be  made 
in  the  presence  of  the  maker  of  the  instrument,  but 
with  reference  to  deeds,  the  command  was  withheld. 
I  cannot  perceive  the  soundness  of  the  logic  which 
leads  to  the  conclusion  that  the  same  construction  mu^t 
be  placed  upon  words  differing  so  widely  in  their  nat- 
ural import — a  logic  which  assumes  that  the  Legisla- 
ture  said   one   thing   and   meant  another. 

There  is  good  reason  for  the  distinction,  which,  as 
we  maintain,  the  Legislature  has  made  between  the 
two  kinds  of  instruments.  In  the  case  of  a  will,  a 
fraudulent  attestation  might  easily  pass  undetected,  for 
it   is   never   used   as   evidence   of  title  to   property    until 
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after  the  death  of  the  testator.  In  the  case  of  a  deed^ 
the  instruDient  is  spread  upon  the  record,  thereby  giv- 
ing to  the  maker,  as  in  this  case,  actual  notice  of  its 
existence.  If  it  is  frandulent — if  it  wants  a  single 
element  of  validity,  he  can  at  once,  in  his  own  name 
and   by   his   own   action,   bring   it   into   question. 

To   require   the   witnesses   to   attest  the   deed    in   the- 
presence   of  the   maker,   and   before,   or  at   the   time  of 
its  execution,   is   to   prescribe   a   condition    not   found  in 
the   statute,   and   is   nothing   more  nor  less  than   supple- 
mental   legislation,   as   we   insist. 

The  use  of  the  word  subscribe  will  not  assist  the 
interpretation  contended  for.  For  the  question  is  as 
to  the  time  and  circumstances  when  the  act  is  to  be 
done.  The  witnesses  in  this  case  are  subscribing  wit- 
nesses in  che  literal  sense  of  the  term  and  to  all 
intents  and  purposes.  This  view  is  sup|K>rted  by  case 
of  Job  V.  Tibbet8,  4  Gilmer,  143,  U.  S.  Dig.,  vol.  8,  p. 
94,  sec.  48.  See,  also.  DurJy  v.  Chambers,  23  111.,  369, 
U.  S.  Dig.,  vol.  21,  p.  164,  sec.  28;  and  Oreen  v.  OlasSy 
29  Geo.,  p.  246,  U.  S.  Dig.,  vol.  20,  p.  271,  sec.  81. 
And,  therefore,  we  insist  that  Inman  &  Cowan  must 
fiiil    in  *  their   suit   also. 

Sneed,  J.,  delivered   the   opinion   of  the   court. 

The  complainants  in  these  two  consolidated  cases 
are  creditors  of  the  defendant,  Watkins,  and  the  de- 
fendants are  the  said  Watkips  and  the  heirs  at  law 
of  John  Lawrence,  deceased.  The  bill  of  the  com- 
plainants,  Tate   et   al.,   was    filed    on    the   18th   of    De- 
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cember,  1868,  and  that  of  the  complainants,  In  man  A 
Cowan,  on  the  14th  of  March,  1868,  and  the  object 
of  both  bills  is  to  subject  a  tract  of  land  conveyed 
by  Watkins  on  the  23d  of  November,  1862,  to  John 
Ijawrence,  sr.,  to  the  payment  of  the  indebtedness  of 
Watkins  to  the  complainants,  and  the  land  is  attached 
upon  the  alleged  ground  that  said  conveyance  was  ob- 
tained by  said  John  Lawrence,  sr.,  by  certain  fraudu- 
lent practices  upon  Watkins,  and  that  the  registration 
thereof,  was  fraudulent  and  unlawful.  It  is  charged 
that  the  said  Lawrence,  sr.,  took  advantage  of  said 
Watkins  while  the  latter  was  in  a  state  of  intoxica- 
tion, and  unlawfully  procured  said  conveyance  from  him. 
It  is  sufficient  to  say  on  this  branch  of  the  case,  that 
the  answers  of  the  defendants  deny  the  alleged  fraud 
in  obtaining  the  deed — and  that  the  complainants  have 
failed  under  the  proof  to  sustain  the  bills  upon  this 
ground.  The  chief  ground  assumed  by  the  complain- 
ants, however,  and  the  only  one  we  deem  it  necessary 
to  consider,  is,  that  the  deed  from  Watkins  to  John 
Lawrence,  sr.,  which  purports  to  have  been  registered 
on  the  first  of  February,  1867,  prior  to  the  filing  of 
either  of  the  bills,  was  never  in  fact  lawfully  regis- 
tered, and  that  the  land  is  consequently  subject  to  the 
satisfaction  of  the  complainants'  debts,  as  the  land  of 
Watkins.  It  is  established  by  the  proof  that  Watkins 
did  on  the  said  23d  of  November,  1862,  sell  and  con- 
vey the  land  in  controversy  to  John  Lawrence,  ar., 
for  the  sum  of  $4,000;  that  the  consideration  was  then 
and  there  paid ;  that  the  bargainee  at  once  went  into 
possession,    which     he    held    until     his    death ;    that   the 
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defendants^  his  heirs  at  law,  have  had  possession  ever 
siooe;  that  Watkins,  up  to  that  time,  is  not  shown 
to  have  been  insolvent,  and  that  the  bona  fides  of  the 
transaction  has  not  been  successfully  impeached.  At 
the  time  of  the  sale,  Watkins  executed  a  deed  and 
delivered  it  to  the  bargainee,  observing  that  he  would 
pay  the  registration  fees;  but  there  was  no  attestation 
of  said  deed  by  subscribing  witnesses,  and  no  witnesses 
were  requested  to  subscribe  to  it,  nor  was  the  same 
ever  acknowledged  for  registration  by  the  bargainer* 
It  appears  that  the  deed  thus  executed  and  delivered,^ 
remained  in  the  hands  of  the  bargainee  unregistered 
until  his  death;  that  the  same  was,  however,  executed 
and  delivered  in  the  presence  of  several  of  the  chil- 
dren of  the  bargainee,  two  of  whom,  John  and  James 
Lawrence,  on  the  first  of  February,  1867,  after  their  ' 
bther's  death,  took  the  deed  to  the  register's  office 
and  subscribed  it  as  witnesses  in  the  presence  of  the 
register,  proved  its  execution,  and  upon  this  probate 
the  deed  was  recorded.  The  defendant  Watkins,  though 
process  was  served  upon  him,  did  not  answer,  and  a 
decree  pro  confesao  was  entered  as  to  him.  The  other 
defendants  filed  answers,  denying  all  fraud  and  stating 
the  history  of  the  transaction  and  the  registration  of 
the  deed  as  stated  above,  and  the  proof  sustains  them» 
The  Chancellor  rendered  a  decree  in  favor  of  the  com- 
plainants, upon  the  ground  that  the  deed  was  never 
lawfully  registered,  and  the  defendants,  the  heirs  of 
Lawrence   the   bargainee,  have   appealed. 

The  question   presented   is,  whether  the   probate   and 
registration    was    lawful    under    our    registration    laws. 
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The  statute  upon  this  subject  is  in  the  words  follovring: 
^*  To  authenticate  an  instrument  for  registration,  its 
execution  shall  be  acknowledged  by  the  maker,  or 
proved  by  two  subscribing  witnesses."  Code,  sec.  2038. 
Any  of  said  Instruments  not  so.  proved  or  acknowl* 
edged  and  registered,  or  noted  for  registration,  shall 
be  null  and  void  as  to  existing  or  subsequent  credit- 
ors of,  or  bona  fide  purchasers  from  the  makers  with- 
out notice.  Sec.  2075.  It  may  be  obvious  that  the 
statute  in  regard  to  the  attestation  of  wills  of  real 
estate  other  than  holographic  wills,  requires  that  the 
witnesses  who  subscribe  the  same  shall  do  so  in  the 
presence  of  the  testator,  and  that  neither  of  said  wit- 
nesses shall  be  interested  in  the  devise  of  said  lands. 
Code,  sec.  2162.  The  term  "subscribing  witness,"  as 
applied  to  a  deed,  has  never  been  defined  by  this 
court,  so  far  as  we  are  advised.  It  must,  therefore, 
be  defined  in  reference  to  the  intention  and  policy  of 
the  statute  as  it  may  appear  in  the  statute  itself,  and 
it  may  be  gathered  from  the  history  of  our  registra- 
tion   laws. 

Mr.  Simon  Greenleaf  defines  a  "subscribing  witness" 
to  be  one  who  was  present  when  the  instrument  was 
executed,  and  who  at  that  time,  at  the  request  or  with 
the  assent  of  the  party,  subscribed  his  name  to  it  as 
a  witness  of  the  execution.  If  his  name  is  signed 
not  by  himself  but  by  the  party,  it  is  no  attestation. 
Nor  is  it  such,  if,  though  present  at  the  execution,  be 
did  it  afterwards  and  without  request,  or  by  the  fraud- 
ulent procurement  of  the  other  party.  But  it  is  not 
necessary   that  he   should   actually  have   seen   the   party 
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sigD;  nor  have  been  present  at  the  very  moment  of 
signing;  for  if  he  is  called  in  immediately  afterwards 
and  the  party  acknowledges  the  signature^  to  the  wit- 
ness and  request  him  to  attest  it^  this  will  l)e  deemed 
part  of  the  transaction,  and  therefore  a  sufficient  at- 
testation." 1  Greenl.  Ev.,  sec.  569.  The  principle  of 
the  rule,  says  Mr.  Greenleaf^  is  that  the  party  to  whose 
execution  be  is  a  witness,  is  considered  as  invoking 
him,  as  the  person  to  whom  he  refers  to  prove  what 
I)assed  at  the  time  of  the  attestation — and  that  he  is 
entitled  to  avail  himself  of  all  the  knowledge  of  the 
subscribing  witness  relative  to  the  transaction,  as  facte 
may  be  known  to  him  which  have  passed  out  of  the 
recollection  of  the  bargainer  himself.  1  Greenl.  E^., 
sec.  569.  The  objects  of  our  registration  laws  were  to 
preserve  the  muniments  of  title — ^to  perpetuate  the  evi- 
dence of  their  valid  execution — ^to  give  to  the  community 
notices  of  the  changes  in  the  ownership  of  property. 
9  Yer.,  37;  5  Hum.,  345;  4  King's  Dig.,  sec.  10336; 
and  it  may  be  added,  to  prevent  frauds,  both  upon 
the  bargainer  and  upon  his  creditors.  Thus  a  deed 
may  be  executed  and  delivered  upon  conditions  or  in 
escrow,  and  the  policy  of  requiring  subscribing  wit- 
nesses is  obvious.  The  history  of  these  laws  is  not 
without  significance  in  deciding  this  question.  "  The 
North  Carolina  Act  of  1715,  ch.  38,  sec.  5,  required 
the  deed  to  be  proved  by  one  or  more  evidences  upon 
oath."  The  Act  of  January,  1765,  ch.  6,  sec.  2,  by 
one  or  more  of  the  subscribing  witnesses  to  the  same. 
This  phrase  was  repeated  in  the  Acts  of  1770,  ch.  9; 
1773,   ch.    29;    1777,   ch.    10;     1782,   ch.    5;    1784,   ch. 
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21,  sec.  2;  1788,  ch.  24,  sec.  2,  and  1794,  ch»  22, 
sec.  2;  and  the  Act  of  1805,  ch.  10,  sec.  2,  was  the 
first  which  /equired  the  instrument  to  be  proved  by 
two  credible  witnesses  at  least.  The  Act  of  1807,  ch.. 
85,  sec.  3,  instead  oi  two  credible  witnesses,  as  it  wa8 
expressed  in  the  Act  of  1805,  substituted  the  expres- 
sion "two  subscribing  witnesses  at  least."  And  this 
phraseology  has  been  used  in  all  subsequent  8tatute^. 
Act  of  1831,  ch.  90,  sec.  1;  1839,  ch.  26,  sec.  1; 
Code,  sec.  2038;  4  King's  Dig.,  10336.  Thus  it  will 
be  seen  that  these  statutes  have  gradually  been  amended 
and  improved  upon  until  the  registration  policy  ha.s 
been  settled  for  more  than  forty  years,  that  such  in- 
struments must  either  be  proven  by  the  acknowledg- 
ment of  the  bargainer,  or  by  the  testimony  of  two 
"subscribing  witnesses."  And  if  from  the  death  or 
non-residence  of  the  subscribing  witnesses  this  testi- 
mony cannot  be  had,  the  statute  has  provided  a  sub- 
stitute therefor.  Code,  sec.  2047,  et  aeq.  We  have 
been  referred  to  no  case  where  this  question  has  been 
decided  upon  a  statute  like  our  own.  A  case  from 
Illinois  has  been  cited  where  it  was  held  not  neces- 
sary to  state  in  the  certificate  of  probate  by  the  tes- 
timony of  a  subscribing  witness,  that  he  subscribed  his 
name  as  such  in  the  presence  and  at  the  request  of 
the  grantor.  Job  v.  Tibbetts,  4  Oilman,  143.  This 
was  upon  the  Illinois  statute  of  1845,  ch.  24,  sec.  20, 
as  the  case  is  noted  on  the  margin  of  that  statute  as 
an  adjudication  under  it.  Vide  Cooke's  Ed.  Stat.  111., 
964.  In  reference  to  the  certificate  of  probate,  that 
statute   provides   that  "  if  it   shall    appear   from    the  tes- 
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timony  of  such  subscribiDg  witness  that  the  person 
whose  name  appears  subscribed  to  said  deed  or  writ- 
ing, is  the  real  person  who  executed  the  same,  and 
that  the  witness  subscribed  his  name  as  such  in  his 
presence  and  at  his  request,  the  judge  or  officer  shall 
grant  a  certificate''  *  *  *  *  \^e  cite  this  much 
of  it  to  show  that  the  laws  of  that  State  require  the 
witness  to  subscribe  in  the  presence  or  at  the  request 
of  the  bargainer — and  it  is  manifest  that  the  case  cited 
has  regard  to  the  form  of  the  certificate  merely,  and 
has  no  application  to  this  question.  A  case  fron^ 
Georgia  is  also  relied  on  by  the  defendants.  This 
case  holds  that  ^^  when  the  affidavit  of  one  of  the  two 
witnesses  was,  that  he  saw  the  execution  and  saw  the 
other  witness  sign  as  witness,  and  that  he  signed  as  a 
witness,  and  that  they  signed  in  the  presence  of  each 
other,  it  sufficiently  appeared  that  the  other  witness 
was  present  at  the  execution.  Green  v.  GlasSy  29  Geo., 
246.  The  fair  import  of  this  authority  is,  that  the 
witnesses  were  required  to  sign  in  the  presence  of  or 
at  the  request  of  the  bargainer  at  the  time  of  the 
execution  or  afterwards,  and  that  a  substantial  compli- 
ance with  this  requirement  was  shown  by  the  affidavit. 
But  the  statute  of  Georgia  is  not  before  us  and  we 
are  not  advised  of  its  provisions.  Another  case  from 
Illinois  is  also  cited,  where  it  was  held  that  an  un- 
acknowledged and  unwitnessed  deed  may  be  proved  by 
any  one  who  saw  it  executed,  or  by  the  grantor's 
admissions.  That  witnesses  are  not  necessary  to  a 
deed,  either  at  common  law  or  by  statute :  Dimly  v. 
Chambers,   23  111.,  369.       Neither   of  these   cases   is   be- 
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fore  US;  but  only  an  unsatisfactory  abstract  of  the 
principles  announced,  as  contained  in  the  United  States 
Digest.  But  we  apprehend  that  the  latter  decision 
was  not  under  the  registry  laws — and  hence  neither 
of  these  cases  can  give  us  any  aid  in  determining  the 
•question  arising  under  our  own  statute.  The  require- 
ment that  witnesses  should  subscribe  the  deed  as  such 
in  the  presence,  or  upon  the  acknowledgment  or  re- 
<iuest,  of  the  bargainer,  does  not  now  involve  the 
inconvenience  it  did  in  former  times,  when  the  art  of 
])rinting  was  not  so  generally  understood  and  practiced 
by  the  people.  And  even  when  it  is  not  thus  un- 
derstood and  practiced,  the  "subscribing  witness"  may 
just  as  lawfully  resort  to  the  expedient  of  our  English 
ancestors,  by  aflBxing  the  "sign  of  the  cross,"  instead 
of  the  written  signatures;  "which  custom/'  we  are 
told  by  the  great  English  commentator,  "our  illiterate 
vulgar  do  for  the  most  part,  to  this  day  keep  up,  by 
signing  a  cross  for  iheir  mark,  when  unable  to  write 
their   names."     1  Cool.  Bl.  Com.,  306;    7  Hum.,  92. 

While  we  do  not  hold  that  under  our  statute  it  is 
necessary  that  the  witness  should  see  the  party  write 
his  name — yet  he  must  have  heard  the  bargainer  ac- 
knowledge the  instrument,  and  he  must  subscribe  it 
as  a  witness  either  in  his  presence,  or  if  in  his  ab- 
sence  at  his  special  request.  3  Wash.  R.  P.,  248; 
Jaekson  v.  Phillips,  9  Con.,  113,  ^ 

It  is  unquestionably  a  wise  policy  which  forbids 
the  registration  of  a  deed,  except  upon  the  acknowl- 
edgment of  the  bargainer,  or  upon  the  testimony  of 
"subscribing     witnps^os;"    and     wo    are    constrained    to 
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hold  that  a  subscribing  witness^  in  the  sense  of  our 
registry  laws^  is  one  who  becomes  a  witness  at  the 
request  of  the  bargainer^  either  in  his  presence  or  at 
his  special  request,  or  with  his  assent  upon  his  ac- 
knowledgment of  the  execution  of  the  deed.  It  results 
that  in  this  case  the  deed  of  the  defendant,  Watkins, 
to  John  Lawrence,  Sr.,  was  not  lawfully  recorded,  and 
that  said  conveyance  was  void  as  to  the  creditors  of 
the  defendant  Watkins. 
Affirm  the   decree. 


Dickinson  v.  Mayer. 

Homestead  Law.  "In  poaBession,"  fwl  actuai  occupancy.  The  Home- 
Rtead  laws  are  to  be  liberally  construed.  Under  the  homestead  law 
existing  before  our  present  Constitution  and  the  law  passed  to  carry 
out  its  provision,  the  words  used  were,  "the  dwelling  house  and  out 
buildings  and  land  appurtenant,  occupied  as  a  homestead."  In  the 
present  law  the- phraseology  is  changed  to  "a  homestead  in  the  poe- 
session  of  each  head  of  a  family  and  the  improvements  thereon  to  the 
value  of  $1,000."  Under  the  former  law,  actual  occupation  was  es- 
sential to  the  homestead  right.  Under  the  present  law,  possession 
will  suffice.  It  is  not  made  to  depend  upon  whether  the  land  has  or 
has  not  a  house  upon  it.  A  lot,  therefore,  worth  less  than  $1,000, 
with  no  improvements  on  it,  being  all  the  real  property  of  a  head  of  a 
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family  who  ie  living  in  a  rented  hoase  but  not  on  the  lot  in  question, 
but  who  uses  the  lot  as  a  garden,  is  exempt  from  execution  as  a 
homestead  for  the  benefit  of  the  family. 


FROM   HAMBLEN. 


Appeal  from  Chancery  Court  at  Morristown^  July 
Term,  1872.      H.  C.  Smith,  Ch. 

Rose,  for  complainant. 

Hodges,  for  defendant,  said : 

The  cause  was  heard  upon  bill  and  demurrer.  The 
demurrer   was   sustained   and   bill   dismissed. 

The  complainant  seeks  by  his  bill,  injunctive  relief 
against  a  venditioni  exponas  from  a  court  of  law.  The 
venditioni  exponas  ordered  the  sale  of  a  lot  in  Morris- 
town,  of  less  value  than  $500.  The  relief  is  sought 
upon  the  ground  of  the  homestead  exemption ;  and  pre- 
sents with  the  demurrer  this  simple  question — Is  real 
estate,  not  occupied  as  a  homesteady  or  house  for  a 
familyj  but  being  all  the  realty  owned  by  the  head 
of  a  family,  exempt  from  execution  or  attachment  under 
the   laws  of  this   State? 

That  the  lot  in  question  is  all  that  is  owned  by 
oomplain£|nt,  is  admitted.  That  it  was  never  used  as 
a  homestead  or  residence,  is  apparent  from  the  record. 
Complainant  no  where  expresses  the  intention  of  using 
the  lot  as  a  homestead.  The  demurrer  directly  raises 
this   question,   and    no   other. 

The    decision   of    this    question    depends    upon    the 
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construction  given  to  Sec.  11,  Art.  11,  of  the  Consti- 
tution of  1870,  and  Sec.  4  of  an  Act  passed  January 
31,  1871,  by  the  Legislature  of  Tennessee.  (See  Acts 
of  1870-71,  p.  98.)  The  language  of  the  Act  follows 
the  language  of  the  Constitution,  and  is,  "A  homestead 
in  the   possession   of  each    head   of  a   family,"   etc. 

The  question  then  is,  as  to  the  meaning  of  the 
word  "  Homestead,"  as  used  in  the  Act  and  in  the 
Constitution.  Bouvier  defines  the  word,  "The  place 
of  the  house  or  house  place,"  etc.  Webster  defines 
the  word,  "The  place  of  a  mansion  house:  the  in- 
closure  or  ground  immediately  connected  with  the  man- 
sion." 2.  "  Native  seat ;  original  station  or  place  of 
residence."  It  is  submitted  that  unless  there  is  some- 
thing in  the  Act  or  Constitution,  to  show  that  the 
Ijegislature  intended  to  give  the  word  some  particular 
or  technical  meaning,  the  courts  will,  in  construing 
the  statute,  give  the  word  its  usual  legal  meaning,  or 
its  ordinarily   accepted    meaning. 

Is  there  anything  in  this  Act,  or  in  the  Constitu- 
tion, to  show  an  intention  to  give  the  word  a  peculiar 
or  technical  meaning  on  the  part  of  either  body?  I 
think  not.  On  the  contrary,  the  Act  of  January  31, 
1871,  in  itself  shows  that  the  Legislature  intended  to 
restrict,  rather  than  extend  exemptions.  For  as  to 
personalty,  this  Act  consolidates  all  former  laws;  and 
a  comparison  of  the  exemptions  made  by  this  Act  with 
the  list  of  exemptions  existing  prior  to  its  passage, 
shows  a  very  material  reduction  of  the  list.  It  shows 
an  intention  on  the  part  of  the  Legislature,  to  exempt 
only   articles   of  prime  and   immedioie  necessity,   and   to 
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exempt  them  specifically  and  Dot  their  value.  B7 
parity  of  reasoning,  the  Legislature  and  the  Conven* 
tion  exempted  the  household,  because  it  is  the  home 
of  the  family — the  shelter  to  protect  the  helpless — not  be- 
cause the  head  of  the  family  has  invested  therein  $1,000. 
This  meaning  has  been  given  to  the  word  always  in 
Tennessee  law.  The  Legislature  and  Convention  knew 
the  meaning  of  the  word.  No  legal  word  is  used 
oftener,  "in  the  presence  of  all  the  people."  Its 
meaning  could  not  be  mistaken.  So  that  if  the  Le- 
gislature or  Convention  had  intended  to  exempt  real 
estate  of  the  value  of  one  thousand  dollars,  they  could 
have  said  so,  as  easily  an  to  have  said,  "a  homestead 
of  the  value  of  one  thousar.d  dollars."  For  these 
reasons,  it  is  earnestly  insisted  that  the  decree  of  thc^ 
Chancellor,  dismissing  the  bill,  is  correct,  and  should 
be   affirmed. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case,  arises  under  the  provis- 
ions of  our  law  for  the  protection  of  the  homestead. 
Under  the  provisions  of  the  Code,  sec.  2114,  "the 
homestead  of  every  housekeeper  or  head  of  a  family 
residing  in  this  State,  to  the  value  of  five  hundred 
dollars,  consisting  of  a  dwelling  house  and  outbuildings 
and  the  land  appurtenant,  occupied  by  such  person  as 
a  homestead,  shall  be  exempt  from  attachment  and 
execution  for  the  debts  of  every  such  housekeeper  or 
head   of  a   family." 

The  Constitution  of  1870,  Art.  11,  p.  11,  contains 
this    provision :     "A    homestead,   in     the    possession    of 
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each  head  of  a  family,  and  the  improvements  thereon,, 
to  the  value  in  all,  of  one  thousand  dollars^  shall  be 
exempt  from  sale  under  legal  process,  during  the  life 
of  such  head  of  a  family,  to  inure  to  the  benefit  of 
the  widow,  and  shall  be  exempt  during  the  minority 
of  their  children  occupying  the  same — nor  shall  said 
property  be  alienated  without  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists.  This  ex- 
emption shall  not  operate  against  public  taxes,  nor 
debts  contracted  for  the  purchase  money  of  such  home- 
stead, or  improvement*?  thereon,^'  In  pursuance  of 
this  provision,  the  Act  of  1870,  ch.  80,  p.  1,  embodies- 
Hiibstantially  the  terms  and  restrictions  of  the  consti- 
tutional provisions  above  cited.  The  complainant  al- 
leges that  for  ten  years  he  had  owned  in  fee  a  lot 
of  ground  in  Morristown,  where  he  resides,  containing 
one-half  acre,  of  less  value  than  five  hundred  dollars,, 
and  which  is  the  only  real  estate  he  owns — that  the 
lot  is  enclosed  by  a  fence — ^that  he  is  the  head  of  a 
family  living  in  a  rented  house  in  sajd  town,  but  that 
he  has  used  and  occupied  said  lot  for  several  years- 
as  a  garden,  which  he  has  cultivated  for  the  support 
of  his  family — and  that  the  same  has  no  residence 
house  upon  it.  That  this  lot  has  been  levied  upon 
for  the  satisfaction  of  certain  debts  of  his — and  that 
the  same  is  exempt  from  sale  under  said  levy  under 
the  exemption  laws.  The  defendants,  the  creditors, 
demurred  upon  the  ground  that  the  bill  shows  that  the 
lot  in  question  was  not  occupied  by  the  complainant 
as  a  homestead,  in  the  sense  of  the  exemption  laws. 
The  demurrer  was   sustained   by  the  Chancellor  and  the 
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bill  dismissed.  The  complainant  appealed.  We  are 
of  opinion  that  the  demurrer  was  not  well  taken.  It 
has  come  to  be  th<^  settled  policy  of  judicial  rulings 
in  this  State,  to  construe  our  humane  system  of  ex- 
<imption  laws  with  an  enlarged  liberality,  that  the 
remedy  and  benefaction  intended  for  the  protection  of 
the  poor  may  be  advanced  rather  than  embarrassed  by 
construction.  And  the  spirit  rather  than  the  letter  of 
these  beneficent  laws  is  to  be  looked  to  as  the  just 
criterion  of  interpretation.  The  policy  of  the  home- 
stead law  is  not  alone  to  be.  commended  for  its  hu- 
manity, but  it  may  be  defended  on  other  grounds 
referable  to  the  welfare  of  the  State  and  the  genenil 
happiness  and  prosperity  of  the  people.  Whether  the 
protection  of  the  poor  was  the  object  or  the  incident 
of  the  law,  it  is  apparent  that  the  effect  of  it  is,  to 
<lomiciliat€  the  people,  and  thus  subserve  an  important 
principle  in  public  economy,  in  securing  a  fixed  and 
permanent  population,  upon  which,  in  every  form  of 
government,  depends  the  best  interests  of  the  body 
politic. 

The  complainant  in  this  case  had  owned  in  fee, 
and  actually  used  and  occupied  the  premises  in  ques- 
tion for  many  years — but  he  did  not  actually  reside 
upon  the  lot — but  it  seems  he  was  under  the  necessity 
of  living  in  a  rented  tenement.  A  neighbor  of  his, 
who  more  favored  of  fortune  had  been  able  to  build 
a  cabin  upon  his  own  half-acre  lot,  would  be  pro- 
tected, under  the  homestead  law;  and  why  may  not 
the  complainant  also,  whose  whole  .  estate  is  in  hits 
littlo     garden — but     who     perhaps     by    the    very     penury 
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which  has  invoked  the  compa&sion  of  the  laW;  has 
thus  far  been  prevented  from  improving  his  estate  by 
the  erection  of  a  residence  upon  it?  The  homestead. 
Id  its  technical  sense^  is  defined  to  be  the  ''home 
place/'  or  "the  place  of  the  house/'  1  Bouv.,  L.  D., 
670.  The  word  "homestall"  is  used  in  the  ancient 
law  to  designate  the  mansion  house.  Id,  It  will  be 
observed  that  the  phraseology  of  the  Code,  which  de- 
signates ''the  dwelling  house  and  outbuildings  and  land 
appurtenant  occupied  by  the  person  as  a  homestead/* 
has  been  materially  modified  and  changed  by  the  pro- 
vision of  the  Constitution  and  law  of  1870,  by  the 
substitution  of  the  word  possession,  to  that  of  "occu- 
pancy.^'  Under  the  latter,  a  homestead  "in  the  pos- 
session of  each  head  of  a  family,*'  and  the  improve- 
ments thereon  to  the  value  of  one  thousand  dollars, 
shall  be  exempt.  We  are  to  construe  these  laws  to- 
gether, and  give  the  objects  of  the  legislative  bounty 
the  benefit  of  these  modifications.  Under  the  former 
law  actual  occupancy  was  essentia!,  while  under  the 
latter  a  possession  merely  will  suffice.  The  object  was 
to  give  to  the  poor  man  a  spot  of  earth  upon  which 
to  subsist  his  family,  and  under  the  last  expression  of 
the  legislative  will,  this  right  is  not  made  to  depend 
upon  his  ability  to  erect  a  shelter  for  his  household, 
but  upon  the  actual  possession  of  the  land  and  the 
use  of  it  for  the  purposes  of  subsistence.  The  first 
statute  undertakes  to  restrict  the  homestead  and  define 
it  as  consisting  of  "a  dwelling  house  and  outbuildings 
and  the  land  appurtenant" — while  the  latter  protects  the 
**  possession '*   of  a    parcel    of    land    and    the   "improve- 
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ments    thereon/'       It    certainly    could    not    have    been 

intended,  under  the  latter  law,  to  ostracise  the  poor 
man  from  its  benefits,  simply  because  the  land  upon 
which  he  earns  his  daily  bread  had  no  house  upon  it. 
If  it  be  improved,  he  is  entitled  to  the  improvements; 
if  it  be  not  improved  and  he  is  compelled  by  hi» 
poverty  to  occupy  rented  premises,  then  under  thin 
law,  the  usufruct  of  the  soil  by  which  his  family  is 
maintained  must  be  held  to  fix  the  homestead  intended 
to  be  protected.  This,  we  think,  is  the  spirit  of  the 
law,  and  we  therefore  hold  that  the  possession  and  use 
of  the  land,  whether  it  be  improved  and  resided  upon 
or  not,  or  whether,  in  the  language  of  the  ancient  law, 
it  be  a  '^messuage  or  a  croft,''  is  none  the  leas  a 
homestead  in  the  sense  of  the  statute,  and  is  protected 
under  the  law.  We  have  held,  at  the  present  term, 
that  this  protection  is  not  to  operate  against  debts 
contracted  before  the  statute  was  enacted.  Whether 
the  debts  in  question  are  of  this  class  or  not,  is  not 
in   issue  before    us. 

The    decree    will    be    reversed    and  the    cause    re- 
manded  for  answer  and   further  proceedings. 
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Deaderick  V.  Lampson. 

Churohes  and  the  CodRTS  OF  Law.  Tke  CknaiM  will  interfere  to  protect 
rigklt  of  Church  Members,  A  minoritj  of  a  congregation  seizing  the 
temporalities  of  a  Church  and  assuming  to  be  the  Church,  cannot 
change  the  relation  of  the  Church  and  attach  it  to  another  denomina- 
tion against  the  will  of  the  majority,  excluded  by  force  or  intimida- 
tion from  their  rightful  share  in  the  control  of  the  affairs  of  the 
Church.  The  wrongful  act  of  such  a  minority  holding  possesfdon  of 
the  Church  is  subject  to  be  redressed  by  the  civil  courts.  Courts  will 
not  control  or  nr>ould  the  faith  or  doctrines  of  a  Church,  nor  settle 
questions  of  orthodoxy,  but  they  investigate  the  differences  of  doc- 
trine,  discipline  or  practice,  as  matters  of  fact  bearing  on  the  question- 
of  civil  right.  The  act  of  a  minority  attempting  to  control  a  Church 
and  to  carrv  it  to  a  denomination  different  from  that  to  which  it  be- 
longft,  and  to  which  the  mnjority,  excluded  from  a  voice  in  the  control 
of  its  affairs,  desire  to  continue,  is  a  nullity.  It  will  not  even  have- 
the  effect  to  forfeit  the  right  of  the  usurping  minority  to  a  voice  in 
the  Church  affairs.  t 


FROM   WASHINGTON. 


Appeal  from  the  decree  of  the  Chancery  Court  at 
Jonesboro,  May  Term,  1872,  overruling  the  demurrer 
of  the  defendants.      H.   C.   Smith,   Ch. 

Shields,  York,  Deaderick  &  Allison,  for  com- 
plainants. 

Nei^on  &  Ingersoll,   for  defendants. 

Freeman,  J.,   delivered  the  opinion   of  the  court. 

This  bill  is  filed  by  J.  F.  Deaderick,  Joseph  S» 
Rhea,   Robert   L.    Blair,    W.    C.   Siemens,   and   John   B, 
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McLin,  as  Elders  of  the  Presbyterian  Church  at  Jones- 
boro/  who  sue  on  behalf  of  themselves  and  the 
congregation  of  said  Presbyterian  Church  against  J. 
L.  Lampson,  John  H.  Fain,  Andrew  J.  Brown,  John 
W.  Mathes,  and  David  J.  Gibson,  who,  as  the  bill 
says,  are  now  acting  Elders  of  the  congregation  occu- 
pying the  church  building,  and  who  are  denominated 
"Quasi   Timstees'^   of  this  congregation. 

The  question  preseoted  in  the  bill  for  our  decision 
is  as  to  the  right  of  the  contesting  parties  to  the 
]X)ssession  of  the  church  building,  and  the  prayer  of 
bill  is  for  a  decree  declaring  complainants  and  those 
they  represent,  the  true  Jonesboro  Presbyterian  Church, 
restoring  to  them  their  house  of  worship,  and  vesting 
them  with  title  in  fee  thereto,  and  for  rents  during 
the  time  they  have  been  deprived  of  its  use,  and  for 
a  restoration  of  the  Church  archives  and  records,  and 
for  general   relief. 

A  demurrer  was  filed  by  defendants  on  various 
grounds,  which  was  overruled  by  the  Chancellor,  from 
which  decree  he  allowed  an  appeal  to  this  court.  It 
appears  from  the  bill,  the  charges  of  which  must  be 
taken  as  admitted  by  the  demurrer,  that  about  the 
year  1847  the  congregation  composing  the  Presbyterian 
Church  at  Jonesboro  erected  the  building  in  contro- 
versy on  a  lot  in  said  town,  at  a  cost  of  )(6,420.27, 
paying  this  sum  by  voluntary  contributions.  This  con- 
gregation continued  together  as  one  body  harmoniously 
down  to  the  close  of  the  late  war.  At  this  time, 
and  for  a  period  of  two  years  or  more,  the  congre- 
gation   had    engaged    the    services    of   a    minister,    the 
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Rev.   Mr.   Tadlock,   with   no  dissenting  voice  as  to  his 
employment  in   that   capacity. 

The  bill  alleges  that  very  soon  after  the  close  of 
the  war  the  loyal  portion  of  the  congregation,  includ- 
ing two  out  of  the  three  remaining  Elders,  but  a  clear 
minority  of  the  membership  of  the  Church,  on  account 
of  difference  of  political  sentiment,  procured  the  dis- 
charge of  Mr.  Tadlock  from  his  charge  of  the  Chuirch, 
bnt  assuming  a  power,  as  is  insisted,  nowhere  granted 
in  the  Constitution  of  the  Presbyterian  Church,  took 
possession  of  the  church  building,  and  called  a  Rev. 
Mr.  Waterbury,  a  minister  from  New  York,  to  the 
charge   of  the   congregation. 

It  is  then  alleged  that  the  present  possession  of 
the  church  building  is  held  under  this  violent  and 
illegal  seizure;  that  at  the  time  of  said  seizure  of  the 
church  building  the  mob  was  the  prevailing  power  in 
this  community,  violence  and  outrage  the  order  of  the 
day,  and  the  majority  of  the  congregation  who  had 
almost  all  sympathized  with  the  late  rebellion,  had  no 
chance  to  assert  their  rights,  and  would  have  been 
prevented  by  force  and  violence  if  they  had  attempted 
to  do  so.  They  say,  therefore,  they  were  compelled, 
by  these  circumstances  surrounding   them,   to   submit    in 

silence. 

In  this  connection  it  is  shown  that  a  petition  was 
drawn  up  and  signed  by  seventy  out  of  the  one  hun- 
dred members  of  the  Church,  presented  to  the  Elders 
of  the  Church  then  residing  in  the  county,  requesting 
that  the  whole  congregation  be  called  together,  after 
doe    notice,    that    they   might   vote    upon    the    question 
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of  their  ecclesiastical  relations.  It  seems  that  this 
petition  was  for  the  purpose  of  having  the  decision  of 
the  body  as  to  whether  it  would  remain  with  the  or- 
ganization known  as  the  United  Synod  of  the  Pres- 
byterian Church,  which  had  in  1864,  perhaps,  anited 
with  the  Old  School  Presbyterian  Church  in  the  South, 
and  formed  by  the  union  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States;  or  whether 
the  congregation  would  reconnect  itself  with  the  New 
School  Presbyterian  Church  North,  from  which  the 
southern  churches  had  separated  in  1857,  and  formed 
the  United  Synods  of  the  Presbyterian  Church  in  the 
United  States.  To  this  last  body,  in  1857  or  1858, 
the  Jonesboro  Church  had  unanimously  voted  to  con- 
nect itself,  and  had  kept  up  and  continued  that  con- 
nection until  the  union  of  the  body  with  the  Old 
School    Presbyterian    Assembly    in    1864. 

In  reply  to  this  petition  it  is  alleged  that  the  mi- 
nority, having  control  of  the  building,  positively  re- 
fnsed  to  call  such  meeting.  It  is  then  charged  that 
soon  after  this  the  minority  united  with  others  under 
their  own  signatures,  in  a  published  call,  in  the  news- 
papers of  Jonesboro,  on  the  mob,  to  come  to  their 
aid  in  excluding  the  majority  from  what  they  deem 
their  rights.  This  paper  is  filed  as  an  exhibit,  and 
as  exhibiting  more  graphically  than  any  statement  of 
it  can   do,  the   animus  of  the   parties,   and   the  state  of 

things    then   existing — a   sad    picture   of    human     frailty 
when    controlled    by   excited    passions — is    here    copied, 

and   is  as   follows: 
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"7b  the  loyai  people  of   Washingion  county: 

Whereas,  various  attempts  have  been  made  by  the 
late  rebel  preachers  and  their  sympathizers  to  obtain 
possession  of  the  church  property  in  the  town  of  Jones- 
boro,  now  in  the  possession  of  the  loyal  people;  and 
well  knowing  that  their  organizations  are  supported 
alone  by  those  who  lately  attempted  to  destroy  our  gov- 
ernment^ and  that  their  distinctive  ideas  are  identical 
with  those  that  caused  the  late  bloody  rebellion,  we 
respectfully  invite  all  loyal  people,  whether  church 
members  or  not,  to  meet  at  the  court  house  in  Jones- 
l)oro,  on  Saturday,  the  16th  inst.,  to  take  action  in 
the  premises/' 

This  remarkable  document  is  signed  by  twenty-two 
names,  among  them  two  of  whom  appear  to  have  been 
Elders  of  the  Presbyterian  Church,  and  who  went  with 
this   minority  of  the   membership. 

It  is  further  shown  in  the  bill  that  the  minority, 
without  notice  to  the  majority,  or  any  participation  on 
their  part  in  the  act,  have,  by  a  vote,  assumed  to 
carry  the  Church  back  to  the  New  School  Presbyte- 
rian Church  North,  thus  rescinding  the  unanimous  ac- 
tion of  the  body  heretofore  referred  to,  connecting 
itself  with  the  United  Synod  of  the  Presbyterian 
Church.  It  is  insisted  that  this  action  of  the  mi- 
nority is  nugatory  and  void,  and  that  the  status  of 
the  Jonesboro  Church  remains  where  the  former  unani- 
mous vote  had  placed  it.  After  various  efforts  of- 
compromise  the  majority  organized  again,  as  they  say, 
the    Jonesboro    Church,   not    as   a     secession    from    said 
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Church,  but  as  the  Church  itself,  adhering  to  the  re- 
lations which  the  free  and  unanimous  vote  of  the  con- 
gregation had  adopted,  and  which  they  claim  has  not 
been  legally  changed.  They  claim  to  be  in  law  and 
fact  the  Jonesboro  Presbyterian  Church,  and  as  such 
entitled   to    the   church    building   and   archives. 

In  addition  to  the  above,  it  appears  that  a  propo- 
sition for  a  compromise  was  submitted  by  the  majority, 
the  terms  of  which  need  not  be  here  stated,  to  which 
the  minority  send  a  reply  commencing  by  saying  that 
a  paper  has  been  presented  to  the  officers  of  our 
Church,  and  we  would  reply  to  it  respectfully,  etc., 
concluding  with  a  proposition,  inviting  the  majority  to 
join  with  them  in  maintaining  a  Presbyterian  Christian- 
ity in  Jonesboro  on  the  following  terms,  that  is,  '^that 
we  propose  that  those  of  you  who  are  officers  be  re- 
ceived as  officers  into  our  connection  if  you  so  desire^ 
and  all  the  members  upon  the  simple  recommendation 
of  these   officers." 

These  statements  are  sufficient  to  present  the  ques- 
tions to  be  decided,  and  are  treated  for  the  purpose 
of  this  opinion  as  admitted  to  be  true  by  the  de- 
murrer of  respondents.  It  now  becomes  our  duty  to 
declare  the  legal  rights  of  the  parties  resulting  from 
this  state   of  facts. 

No  question  arises  on  the  title  of  the  parties  to 
this  controversy,  growing  out  of  the  terms  of  the 
original  deed  or  conveyance  of  the  property.  It  must, 
therefore,  be  assumed,  as  may  be  gathered  from  the 
bill,  that  the  property  was  originally  vested  in  "the 
Jonesboro  Presbyterian  Church."       Not   using   the   term 
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Church  in  a  strictly  ecclesiastical  sense,  as  it  is  un- 
derstood by  many,  meaning  perhaps  the  entire  organ- 
ized body  of  a  denomination,  organized  under  a  gen- 
eral system  of  government,  consisting  of  numerous 
congregations,  but  in  the  simple  sense  of  a  congrega- 
tion of  Christians,  known  as  Presbyterians,  organized 
and  officered  according  to  the  peculiar  regulations  of 
that  denomination.  This  body,  then  in  existence  with 
its  officers,  was  the  original  owner,  at  any  rate  in  a 
court  of  equity,  of  the  property  in  controversy.  This 
body,  in  other  words,  was  entitled  to  the  property  as 
beneficiaries,  so  to  speak,  to  be  used  for  the  purpose 
and  objects  contemplated  in  its  original  purchase,  or 
donation,  if  it  was  a  donation,  and  for  such  purposes 
was  entitled  to  its  possession  and  control.  The  ob- 
jects of  the  ownership  of  this  property  clearly  appear, . 
aud  are  that  it  was  to  be  used  by  this  body  at  will, 
for  worship,  the  preaching  of  the  gospel,  and  for  the 
convenience  and  accommodation  of  the  body  in  all  its 
meetings  of  whatever  character,  in  transacting  the  usual 
business  of  such  a  body,  and  in  furtherance  of  the 
general  objects  of  the  organization.  The  right  to 
possess  and  to  use  the  building  erected  by  the  con- 
tributions of  the  individual  membership,  was  not  in 
any  particular  individual,  or  single  member  of  this 
body,  or  any  part,  however  large  or  small,  but  in 
the  collective  body,  known  as  the  Church;  that  is  the 
officers  and  membership,  making  a  unit.  This  is 
clearly  deducible  from  the  very  nature  and  character 
of  such   an   organization,  and   the   erection  of  a   church 

building    under    the    circumstances    by   the    same.       In 
34 
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other  words,  by  the  purchase  or  obtaining  the  ground^ 
and  erection  thereon  of  the  building,  it  was  necessa- 
rily implied  and  fairly  understood  as  the  meaning  of 
this  act,  and  therefore  the  compact  of  the  parties,  that 
the  building  should  be  used  for  the  purposes  of  the 
Presbyterian  congregation  as  organized,  and  as  it  might 
continue  to  be  in  the  future  and  for  all  time  to  come. 
For  it  may  be  remarked  that  such  organizations  are 
self- perpetuating,  and  one  leading  purpose  of  the  or- 
ganization is  that  others  shall  be  added  to  the  body 
by  voluntary  connection  with  it,  and  such  parties  by 
such  connection  become  entitled  to  all  the  rights  and 
privileges  belonging  to  an  original  member,  and  brings 
himself  under  the  obligations  that  bind  the  body,  or 
members  of  the  body  to  which  he  attaches  himself. 
.  With  these  principles  in  view,  nothing  can  be  clearer 
than  that  a  minority  could  not  exclude  a  majority, 
arbitrarily,  from  the  enjoyment  of  the  property,  the 
use  of  which  was  intended  for  all  in  the  capacity, 
and  as  an  organization,  for  the  purposes  of  the  or- 
ganization, and  in  the  furtherance  of  its  beneficent 
ends.  If  such  an  act  is  attempted,  it  must  not  be 
on  the  principle  of  a  right  in  one  part  of  the  col- 
lective body  to  exclude  the  other  from  the  possession 
and  use  of  the  common  property,  as  a  part  of  such 
body,  but  it  would  have  to  appear  that  the  parties  so 
sought  to  be  excluded  had  in  some  way  ceased  to  be 
a  part  of  the  body  in  accordance  with  established  laws 
and  usages  of  the  organization.  In  other  words',  that 
by  some  act  in  accordance  with  law  of  the  body, 
these   parties    had    been   oxclnded    from    and   ceased    to 
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ooDstitnte  a  part  of  the  Presbyterian  Church  at  Jonee- 
boro. 

We  take  it  that  these  principles  will  be  concedecl 
by  all  as  correct  and  substantially  sound.  We  then 
turn  to  the  facts  of  the  bill^  and  see  if  any  such 
state  of  things  exists  as  would  authorize  this  court  to 
say  that  the  complainants  have  ceased  to  be  a  part 
of  the  body  known  as  Jonesboro  Presbyterian  Church, 
or  have  lost  their  identity  and  rights  as  such  integral 
part  of  this   body. 

We  then  look  for  a  moment  at  the  constitution 
and  laws  of  this  body  of  Christians  known  as  Pres- 
byterians, as  found  in  the  constitution  of  the  same, 
which  is  its  organic  law,  where  we  find  that  the 
Church,  as  therein  defined,  ^'consists  of  all  those  per- 
sons in  every  nation,  together  with  their  children,  who 
make  profession  of  the  holy  religion  of  Christ,  and 
of  submission  to  dis  laws.  Form  of  6overnme7ity  page 
347,  oh.  7,  sec.  2.  But  as  this  multitude  could  not 
meet  together  in  one  place,  it  is  declared  that  they 
should  be  divided  into  particular  churches,  which  last 
is  defined  as  follows :  ^'A  particular  church  consists 
of  a  number  of  professing  Christians,  with  their  off- 
spring, voluntarily  associated  together  for  divine  wor- 
ship and  godly  living,  agreeably  to  the  Holy  Scrip- 
tures, and  submitting  to  a  certain  form  of  govem- 
ment/'  Chapter  three  declares  the  officers  of  the  or^ 
ganization  to  be  Bishops  or  Pastors,  and  representatives 
of  the  people,  usually  styled  Ruling  Elders  and  Dea- 
cons. Ruling  Elders  are  representatives  of  the  people, 
chosen   by   them   for   the   purpose   of   exercising  govcKrn- 
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ment  and  discipline  in  conjunction  with  the  pastors 
or  ministers.  The  Pastor  and  Ruling  Elders  compose 
what  is  called  the  '^  Church  Session/'  This  session 
is  charged  with  maintaining  the  spiritual  government 
of  the  congregation,  for  which  they  have  the  power 
to  inquire  into  the  knowledge  and  Christian  conduct 
of  the  members,  to  call  before  them  offenders,  to  re- 
ceive members  into  the  Church,  to  admonish,  to  re- 
buke, to  suspend  or  exclude  from  the  sacraments  those 
who  are  found  to  deserve  censure."  In  a  word,  the 
pastor  and  these  elders,  the  latter  representing  the 
congregation,  are  the  official  governing  body  of  the 
particular  Church  in  the  administration  of  its  affairs. 
In  exercising  this  governing  power,  rules  are  prescribed 
for  the  action  of  this  body,  and  among  others,  in  ex- 
cluding a  member  the  primary  steps  are  that  a  charge 
shall  be  presented  and  the  party  summoned  and  fur- 
nished  with   a  copy   of  the   charges. 

In  pursuance  of  the  rules  we  have  cited,  in  order 
to  make  out  the  case  that  the  majority,  represented 
by  the  complainants  in  this  case,  had  been,  in  ac- 
cordance with  the  law  of  the  body,  excluded  from 
membership  after  notice  and  the  means  of  defense,  ac- 
tion should  be  shown  to  have  been  taken  in  accord- 
ance with  the  law  of  the  Church  in  which  such  judg- 
ment of  exclusion  had  been  declared.  No  such  fact 
appears  in  the  record.  On  the  contrary,  it  simply 
appears  that  on  account  of  the  political  opinions  held 
by  them,  they  have  been  excluded  from  the  occupa- 
tion and  enjoyment  of  the  property  of  the  body  of 
which    they   made   at    the   time   an    integral    part,   have 
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been  kept  out,  and  even  a  public  assemblage  of  po- 
litical opponents,  in  time  of  fierce  excitement  and  ex- 
treme bitterness  of  feeling,  invoked  to  intimidate  them 
from  seeking  redress  of  their  wrongs  or  prosecuting 
their  rights.  We  need  not  go  into  a  detail  of  the 
&olt8  on  this  point,  it  suffices  to  say  that  it  clearly 
appears  from  the  bill  and  exhibits  that  a  small  mi- 
nority have  assumed  to  be  the  Jonesboro  Church,  and 
as  such  have,  without  pretense  of  forms  of  law,  and 
in  utter  disregard  of  fraternal  and  Christian  ties  and 
obligations,  by  might  and  not  by  right,  excluded  their 
brethren  from  the  enjoyment  of  that  which  was  their 
own;  and  what  is  a  sad  reflection,  but  one  forced  on 
us  by  the  facts  of  the  case,  we  have  the  spectacle  of 
men  professing  the  religion  of  Him  who  taught  only 
lessons  of  peace,  that  charity  or  love  was  above  all 
faith  or  knowledge,  and  the  principle  of  brotherhood 
among  his  disciples  a  paramount  and  controling  influ- 
ence, yet  have  men  professing  to  be  his  followers 
made  political  opinions  and  political  hates  paramount 
to  all  the  teachings  of  their  Master,  and  under  such 
influences  trampled  the  rights  of  their  brethren  and 
feelings  under  foot  as  matters  unworthy  of  considera- 
tion. 

This  action  of  the  respondents,  affecting  and  in- 
iracting  the  rights  of  property  in  the  church  build- 
ing, which  belong  to  every  member  of  the  organiza- 
tion, as  an  integral  part  of  the  body,  is  and  must 
necessarily  be  the  subject  of  redress  in  civil  courts. 
No  other  body  or  judicatory  could  give  the  remedy. 
Ecclesiastic)]   courts   could  only  inflict  spiritual  censures 
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or  pass  judgment  on  the  moKil  aspects  of  the  qaes- 
tion,  or  if  they  should  determine  and  adjudge  the 
right  to  possession  in  ftvor  of  one  part  as  against  the 
other,  they  are  utterly  powerless  to  enforce  their  judg- 
ments; and  such  a  judgment  would  at  most  be  but 
an  authoritative  expression  of  opinion,  but  would  settle 
effectually  the  rights  of  no  one.  We  therefore  hold 
that  the  action  of  the  parties  in  possession  of  the 
church  building  is  without  any  warrant  in  law,  is  in 
violation  of  the  rights  of  the  complainants,  and  can 
not  be  permitted  to  continue,  or  be  sustained  when 
the  question  is  presented  before  a  civil  court,  and  its 
powers   invoked   to   redress   the   wrong. 

In  accordance  with  this  view  we  hold  that  the  en- 
tire action  of  the  parties  in  possession  from  the  time 
of  the  exclusion  of  the  majority  as  represented  by 
complainants,  is  absohitely  unauthorized  and  void,  that 
this  usurping  minority  in  possession  is  not  the  Jones- 
boro  Church,  nor  can  it  make  itself  so  by  any  action 
of  its  own,  by  resolution  or  organization.  It  follows 
necessarily,  to  go  no  farther,  that  the  court  would  be 
bound  to  treat  all  the  acts  of  this  body  as  ineffectual  in 
fixing  rights,  or  for  any  purpose,  and  that  complainants 
are  entitled,  on  this  view  of  the  case,  to  be  restored 
to  their  original  status,  and  to  the  enjoyment  of  pre- 
cisely the  same  rights  which  they  enjoyed  at  the  time 
the   series   of  illegal   acts  commenced. 

In  taking  cognizance  of  such  a  question  as  is  pre- 
sented in  this  case,  the  civil  courts  do  not  undertake 
to  revise  or  correct  the  action  of  the  ecclesiastical 
tribunals,   established    in    the   various    denominations   of 
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Christians  in  our  country,  so  far  as  the  action  of  such 
tribunals,  within  their  sphere  of  operation,  is  upon 
the  individuals  composing  their  bodies,  and  affects  their 
individual  relation  to  the  body.  They  have,  by  vol- 
untarily connecting  themselves  with  it,  bound  them- 
selves to  abide  by  the  decisions  of  its  tribunals,  in 
accordance  with  its  established  laws  and  usages.  How 
far  a  civil  court  might  interfere  to  inquire  into  the 
regularity  of  the  action  of  ecclesiastical  tribunals,  when 
it  is  claimed  that  such  action  has  not  been  in  accord- 
ance with  their  own  laws,  in  matters  of  discipline,  we 
need  not  here  inquire,  as  the  question  is  not  presented 
in  this  form  before  us.  The  rule  is  thus  laid  down, 
and  we  think  correctly,  by  Judge  Robertson,  *of  the 
Supreme  Court  of  Kentucky,  in  the  case  of  Oartin  v. 
Penickj  9th  Am.  Law  Reg.,  213,  that  "while  the  gen- 
eral desire  of  courts  of  law  is  to  avoid  ecclesiastical 
or  spiritual  questions,  they  find  it  impossible  to  do  so. 
If  a  body  of  men  have  wrongful  possession  of  a 
church,  or  of  a  sum  of  money^  on  the  pretense,  for 
example,  that  they  are  the  religious  body  to  which 
the  money  or  the  building  was  destined,  their  oppo- 
nents have  no  way  of  redressing  the  wrong  and  vin- 
dicating their  own  right,  except  by  appealing  to  the 
civil  tribunals  of  the  country,  and  civil  tribunals  have 
no  means  of  doing  justice  in  such  cases,  except  by 
investigating  into  differences  of  doctrine,  discipline,  or 
practice,  which,  to  the  litigants,  may  be  religious  dif- 
ferences, but  to  the  Judge  are  mere  matters  of  fact 
bearing  on  a  question  of  civil  right."  He  then  adds, 
that   while    courts    could    not    "control    or    mould    the 
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faith  or  doctrines  of  the  Church/'  nor  settle  questions 
of  orthodoxy,  yet  "so  far  as  the  identity  of  the  re- 
spective claimants  with  the  beneficiary  to  whom  the 
church  property  was  dedicated,  may  be  affected  by 
their  doctrines,  or  by  the  acts  of  the  General  Assem- 
bly in  that  case,  the  essential  coincidence  the  doctrines 
and  the  legal  effect  of  those  acts  must  necessarily  be 
considered  for  the  purpose  of  deciding  the  question  of 
title  to  the  property.  These  principles  will  sustain 
the  jurisdiction  of  civil  courts  in  cases  like  the  pres- 
ent,  and   the   views   we    have   above   expressed. 

It  may  be  proper  to  notice  here  an  argument  ably 
and  ingeniously  presented  by  the  learned  counsel  who 
argued  the  case  for  respondents,  that  is,  that  if  the 
action  of  the  minority  is  unlawful,  the  parties  affected 
by  it  have  their  redress  in  the  ecclesiastical  tribunals 
by  appeal.  But  we  answer  to  that,  that  an  appeal 
would  properly  lie  from  any  action  involving  admin- 
istration of  doctrine  or  discipline  on  the  part  of  the 
Church,  but  it  must  be  from  the  action  of  the  body, 
or  its  ruling  officers.  But  the  minority  in  this  case, 
in  the  first  place,  have  taken  no  action  in  discipline 
or  doctrine  as  to  the  complainants,  nor  has  there  been 
any  trial  before  any  ecclesiastical  tribunal  to  be  ap- 
pealed from.  In  the  next  place,  this  minority  is  not 
the  Jonesboro  Church,  unless  we  can  assume  that  a 
small  part  is  the  whole  of  such  a  body,  or  that  a 
usurping  minority  can,  by  violence,  and  of  their  own 
will,  constitute  themselves  the  Church  at  Jonesboro,  to 
the  exclusion  of  the  rights  of  the  majority.  In  a 
word,   unless   we    hold    this   minority   have    become   the 
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Jonesboro  Chnrch^  they  could  take  uo  action  that  could 
aflect  rightfully  the  majority  body,  or  any  member  of 
the  Church  who  did  not  choose  to  submit  to  their 
decrees.  There  was,  therefore,  no  action  of  Jonesboro 
Church,  or  its  constituted  authorites,  from  which  any 
party  affected,  or  sought  to  be  affected  thereby,  could 
be   required   to   appeal   to   any   other  tribunal. 

We  therefore  hold  that  all  the  action  of  the  party 
in  possession,  as  a  body  or  assumed  organization,  from 
the  time  of  the  forced  separation  of  the  original  body, 
is  not  the  action  of  Jonesboro  Church,  but  the  action 
of  a  self-constituted  body,  assuming  to  be  the  Church, 
and  is  utterly  void,  so  far  as  its  binding  force  on 
the  Church  as  a  body  is  concerned.  Second,  that  the 
acts  alleged  of  violence  and  force,  of  whatever  char- 
acter they  may  be,  which  excluded  the  complainants 
from  possession  and  enjoyment  of  the  church  property, 
were  illegal,  unauthorized,  and  in  violence  of  the  rights 
of  such  members  so  debarred,  and  it  is  the  duty  and 
right  of  civil  courts  to  redress  the  wrong  by  restoring 
the  parties  complaining  to  the  enjoyment  of  these  rights, 
and  place  them  in  the  precise  position  in  which  they 
were  at   the   time   the    wrongs   commenced. 

Third,  that  Jonesboro  Presbyterian  Church  remains 
precisely  as  it  was,  with  its  ecclesiastical  connections 
unaffected,  and  its  rights  of  property  in  nowise  changed 
by  the  unlawful  conduct  of  the  usurping  body,  and 
that  no  act  of  such  body  could  any  way  bind  the 
Church  as  such.  It  also  follows  that  the  members 
of  the  body  at  the  time  of  the  usurpation,  who  may 
bave  been   engaged   in    these  wrongs  as  individuals,  will 
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still  constitute  a  part  of  the  body  of  Jonesboro  Church, 
but  solely  by  reason  of  their  individual  connection 
originally  with  said  body,  they  not  having  been  ex- 
c^luded  from  membership  by  any  authoritative  act  of 
the  Church  or  its  ruling  officers,  or  power  having 
such  authority,  nor  is  this  court  authorized  to  declare 
that  these  usurping  members,  as  individuals,  have  for- 
feited their  membership  in  said  body.  In  other  words, 
the  law  will  undo  all  the  wrong  that  has  been  done, 
ajid  place  the  parties  precisely  as  if  no  such  acts  had 
taken  place. 

So  far  as  the  organized  body  now  in  possession  of 
the  dhurch  building  is  concerned  as  a  separate  organ- 
ization, as  they  claim  to  be,  it  has  no  rights  what- 
ever in  said  building,  that  is  as  an  ecclesiastical  or- 
ganization ;  nor  is  any  one  composing  such  organiza- 
tion, by  reason  of  his  or  her  subsequent  connection 
with  said  body,  a  member  of  Jonesboro  Church.  But 
if  a  member,  it  is  by  reason  of  his  lawful  connection 
with  the  body  at  the  time  of  separation,  and  as  one 
of  the  original  members  thereof.  And  in  conclusion  we 
declare  that  the  complainants  and  the  members  they 
represent  as  members  of  the  organization,  are,  as  against 
the  assumed  and  usurping  organization,  claiming  pos- 
session of  the  buildings  and  archives,  entitled  to  have 
the  possession  of  both  buildings  and  archives  restored 
to  Jonesboro  Church,  to  which  they  belonged  at  the 
time   of  their   deprivation. 

The  decree  of  the  Chancellor  overruling  the  de- 
murrer is  affirmed,  with  costs,  and  the  case  remsnuloil 
(or  answer  and   further   proceedings. 
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Qrdeb.  Verbal  acceptance.  Oamidfunent  judgment  no  protection  to  acceptor 
giving  vp  the  fund.  There  iii  no  statute  requiring  the  written  accept- 
ance of  an  order.  An  order  drawn  upon  a  particular  fund  of  drawer 
in  bands  of  acceptor,  is  not  within  the  Statute  of  Frauds.  It  is  an 
agreement  of  the  acceptor  to  pay  hid  own  indebtedness.  After  ac- 
ceptance, it  IB  a  transfer  of  no  much  of  the  fund  in  his  hands  for  the 
benefit  of  the  holder  of  the  order  After  such  acceptance,  it  is  no 
yalid  excuse  for  the  acceptor,  that  being  garnisheed,  and  having 
stated  the  factfl  of  the  case  to  the  justice  of  the  peace,  that  judgments 
were  rendered  against  him  in  favor  of  other  creditors  of  the  drawer, 
and  that  in  obedience  to  these  judgments  he  paid  out  the  fund  in  his 
hands.  The  acceptor  should  have  appealed  and  resisted  the  garnish- 
ment judgment  on  the  fund.  He  is  therefore  9till  responsible  for  the 
amount  of  the  order  to  the  holder  thereof. 


FROM    HAMILTON. 


Appeal  in.  error  from  Circuit  Court.     J.  B.  Hoyl.,  J. 

Wheeler,   for  plaintiff  in   error: 

The  plaintiff  in  error  claims  that  the  decision  of 
the  court  below  was  manifestly  erroneous.  The  en- 
gagement of  Montague  to  pay  the  order  depended 
upon  a  condition  well  understood  by  Myers,  viz.,  that 
Howard  &  Co.  should  complete  their  contract.  He 
had  refused  to  accept  any  order,  but  agreed,  if  How- 
ard &  Co.  should  finish  their  contract,  in  that  event 
he  would  pay  the  order  out  of  the  retained  per  cent., 
which   would   be  due   only  upon   the   completion   of  the 
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contract,  and  if  never  completed  the  per  cent,  woald 
never  be  due.  The  acceptance  of  the  order  was  con- 
ditioned, and  falls  under  the  head  of  what  is  known 
as   "  conditioned   acceptances." 

Speaking  of  these  acceptances,  Parsons,  in  his  work 
on  Notes  and  Bills,  vol.  1,  p.  304,  says:  "An  ac- 
ceptance of  an  order  for  the  payment  of  money  ont 
of  the  amount  to  be  advanced  to  the  drawer  when 
certain  houses,  which  he  was  then  erecting  on  the 
drawee^s  land,  should  be  so  far  completed  as  to  have 
the  plastering  done,  according  to  a  contract  between 
the  parties,  is  conditional ;  and  the  acceptor's  liability 
is  dependent  upon  the  contingency  of  the  work  being 
completed  according  to  the  contract;  nor  will  such 
acceptance  become  absolute  by  a  subsequent  cancella- 
tion of  the  contract  by  the  drawer  and  the  assignee 
of  the    drawer."  • 

Referring  to  Netohall  v.  Clark,  3  Cush.,  376,  it 
will  be  seen  that  this  is  a  far  stronger  case  on  the 
facts  in  favor  of  the  party  in  favor  of  whom  the 
order  was  drawn,  than  the  one  at  bar,  for  in  that 
case  the  drawee  had,  with  the  assignee  of  the  drawer, 
cancelled  the  contract.  Th«  plaintiff  in  that  case 
could,  with  reason/  complain  that  he  might  in  another 
way  have  made  his  money  from  the  drawer  had  he 
not  relied  upon  the  conditional  acceptance  of  the 
drawee,  and  he  had  been  deprived  of  his  money  by 
an  act  not  anticipated  at  the  time  of  acceptance,  and 
which   act  was   performed   by   the   drawee   himself. 

Parsons  goes  on  further  to  state,  that  "compliance 
with    the    condition    is    in    the    nature   of    a   condition 
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pieoedent,   and   if  the  condition    is    not    complied   with 
the  acceptance  is  of  no  effect.'^ 

Upon  page  305,  Parsons  on  Notes  and  Bills,  vol. 
1^  it  is  said:  '^And  where  a  person  agreed  to  accept, 
provided  the  goods  against  which  the  bill  was  drawn 
shonld  be  sold  before  the  maturity  of  the  bill,  and 
they  were  attached  by  a  creditor  of  the  drawer  while 
they  were  in  the  drawee's  hands,  it  was  held  that 
there  was  no  acceptance.  It  would  seem  that  even 
if  the  drawee  himself  should,  by  any  act,  prevent  the 
contingency  from  happening,  he  could  not  be  liable  as 
acceptor.'^ 

It  is  not  pretended  in  this  case  that  Howard  & 
Co.  were  prevented  from  completing  their  contract  by 
any  act  of  Montague's,  or  that  he  did  not  act  with 
absolute   good   faith   toward   Myers. 

But  it  is  insisted  by  counsel  for  the  defendant  in 
error,  that,  inasmuch  as  Montague  did  not  insist  upon 
the  forfeiture  of  the  contract,  and  was  still  willing, 
after  Howard  &  Co.  had  absconded,  to  pay  whatever 
might  be  in  his  hands  after  the  work  was  done,  al- 
though the  law  would  not  compel  him  to  do  so,  this 
failure  to  claim  the  forfeiture  enures  to  the  advantage 
of  Myers. 

We  cannot  perceive  that  this  act  of  Montague's 
can  possibly  affect  Myers'  rights.  Montague's  accept- 
ance was  dependent  upon  the  completion  of  the  con- 
tract by  Howard  &  Co.,  and  dependent  upon  that 
alone.  If  they  failed  to  complete  it,  he  was  not  to 
pay  Myers.  They  did  not  complete  it,  and  Montague 
was    at    liberty    to    disregard    the    order    from    thence- 
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forth.  Montague  could  not  have  made  up  his  mind 
to  refrain  from  claiming  the  forfeiture  until  after 
Howard  &  Co.  absconded^  and  the  garnishments  of 
the  laborers  of  Howard  &  Co.  were  served  upon  him, 
which  were  done  the  same  night  Howard  &  Co.  left. 
He  could  then  have  insisted  upon  his  rights  under 
the  law^  but  he  was  unwilling  to  do  this^  when  poor 
men,  by  whose  daily  toil  his  property  had  been  en* 
hanced  in  value,  would  be  deprived  of  their  hard- 
earned  wages.  It  was  not  a  waiver  of  his  rights  for 
the  benefit  of  the  defendant  in  error.  The  contract 
had  not  been  completed  when  these  men  served  their 
garnishments  upon  him,  and  the  Myers  order  was 
payable   only   on   the   completion    of  the   order. 

Neither  the  workmen  nor  Myers  could  have  any 
rights  as  against  Montague  until  after  he  had  made 
up  his  mind  not  to  insist  upon  his  own  rights,  and 
these  garnishments  had  been  already  served  upon  him, 
and  to  the  fund  in  the  hands  of  Montague  these 
workmen,  and  not  Myers,  had  the  superior  title,  both 
in  law  and  morals.  The  justice  of  the  peace  took 
this  view  of  the  case  when  he .  'rendered  judgment 
upon  Montague's  answer  to  the  garnishments,  and  it 
is  poor  recompense  for  a  generous  action,'  if  Montague 
must  pay  both  the  workmen  and  Myers,  when,  as  a 
matter  of  law,  he  was  under  no  obligation,  and  knew 
he   was   under  none,  to    pay   either. 

We  insist  that  his  Honor,  Judge  Hoyl,  mistook 
the  law  in  this  case — he  could  not  have  mistaken  the 
evidence — and   his  decision   should   be  reversed. 

We    rely  upon    Parsons    on    Notes  and    Bills,   vol. 
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1^  pp.  304  and  305^  and  the  cases  cited  in  foot  notes. 
We  rely  also  upon  the  Statute  of  Frauds.  See  jOamp- 
beU  V.   Findley,   3   Hum.,   330,   332. 

VanDyke,  Cooke  &  VanDyke,  for  Myers,  said: 

This  suit  was  instituted  before  a  justice  of  the 
peace  of  Hamilton  county,  upon  an  order,  of  which 
the   following  is   a   copy : 

"Chattanooga,    April    21,    1871. 
'*T.  G.   Montague,  trustee,  please  pay   R.   M.  Myers 
two    hundred    dollars    out    of    the    25    per    cent,    back 
pay    for   foundation    at   old    Crutchfield    grounds. 

"(Signed,)  W.    A.    Howard   &   Co.^' 

By  consent.  Judge  John  6.  Hoyl  heard  and  de- 
termined this  case  upon  the  evidence  adduced,  without 
the  intervention  of  a  jury,  and  rendered  judgment  in 
favor  of  plaintiff  for  the  amount  of  the  order  and 
costs  of  cause,  from  which  defendant  appealed  to  this 
court. 

It  is  respectfully  submitted,  that  there  was  a  ver^ 
bal  acceptance  of  the  order  by  defendant,  and  that  he 
thereby   became   liable   to   plaintiff  upon   the   same. 

The  proof  shows  that  Howard  &  Co.  had  con- 
tracted with  defendant  for  the  building  of  a  founda- 
tion on  what  is  known  as  the  Crutchfield  grounds; 
that  the  work  on  the  foundation  was  to  be  paid  for 
as  the  same  progressed,  every  Saturday,  less  twenty- 
five  per  cent.,  which  was  to  be  retained  by  the  de- 
fendant until  the  completion  of  the  work;  that  How- 
ard  &   Co.   became   indebted   to   plaintiff    Myers   in   the 
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,8Qm  of  $200;  that  Myers  went  to  defendant  and 
asked,  him  if  he  would  accept  an  order  for  $200 
from  Howard  &  Co.,  to  which  he  answered  no, 
stating  that  Howard  &  Co.  took  up  the  per  cent,  as 
fast  as  it  was  earned.  Myers  then  asked  defendant 
if  he  would  accept  an  order  from  them  for  that 
amount,  to  be  paid  out  of  the  twenty- five  per  cent, 
retained,  and,  according  to  the  testimony  of  Myers, 
the  defendant  answered  that  he  would ;  and  according 
to  the  testimony  of  defendant,  he  answered  that  if 
Howard  &  Co.  completed  the  contract  he,  defendant^ 
would  pay  the  $200  out  of  the  retained  per  cent. 
The  plaintiff  then  went  out,  presently  returned  with 
the  order  for  $200,  as  above  copied,  handed  same  to 
defendant;  who  read  it,  said  it  was  all  right,  and 
filed  same  away  among  his  own  (defendant's)  papers, 
and  the  plaintiff  went  away,  leaving  the  order  with 
defendant,  and  supposed  all  was  right.  After  the 
work  was  completed,  plaintiff  called  upon  defendant 
for  payment  of  the  order,  which  was  refused  by  de- 
fendant. The  defendant  held  on  to  the  order,  there- 
upon suit  was  brought  against  defendant,  and  notice 
served  upon  him  to  produce  and  file  the  order  in 
the  cause,  which  was  done.  The  proof  further  shows 
that  to  the  date  of  said  order  defendant  had  paid 
Howard  &  Co.  $1,500  or  $2,000,  which  was  seventy- 
five  per  cent,  of  the  finished  work,  which,  at  the 
time  of  the  acceptance  of  said  order,  would  leave  in 
the  hands  of  defendant,  payable  to  Howard  &  Co. 
upon  completion  of  the  work,  some  four  or  five  hun- 
dred  dollars. 
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After  the  acceptance  of  the  order  by  defendant, 
Howard  &  Co.  absconded  without*  completing  their 
contract  with  defendant,  but  defendant  employed  hanil"; 
and  completed  the  work  to  be  done  under  the  con- 
tract, and  after  completing  same  there  were  in  his 
hands  due  upon  the  contract  about  two  hundred  and 
forty   dollars. 

No  forfeiture  of  contract  or  damages  are  claimed 
by  defendant,  hence  it  must  follow  that  the  $240  is 
subject  to  the  debts  of/  Howard  &  Co.,  and  the  de- 
fendant in  his  testimony  says  he  is  willing  for  it  to 
go   to   the   parties   entitled. 

When  Howard  &  Co.  absconded,  various  creditors 
sued  out  attachments  before  the  justice  of  the  peace 
aod  served  garnishments  upon  defendant  to  reach  what 
might  be  due  Howard  &  Co.  from  him.  These  at- 
tachments were  served  upon  defendant  sometime  after 
the  acceptance  of  the  order;  but  even  if  they  had 
been  served  before,  it  could  in  nowise  effect  the 
rights  of  plaintiff,  as  his  right  rests  in  the  acceptance 
of  the   order. 

It  is  therefore  respectfully  insisted  that  the  facts 
constitute  an  acceptance  of  the  order  on  the  part  of 
defendant,  and  renders  defendant  liable  to  plaintiff 
upon   the   same. 

No  special  form,  or  manner,  or  words  of  accept- 
ance are  necessary,  nor  is  the  signature  of  the  drawee 
essential.  The  rule  as  established  by  the  elementary 
writers,  and  reaffirmed  by  this  court,  is  that  if  a  bill 
is   presented    to    the   drawee    for  acceptance,   and   if  he 

does  anything   to   or   with    it   which    does   not   distinctly 
35 
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indicate  that  he  will  not  accept  it,  he  is  held  as  an 
acceptor,  for  it  is  his  duty  to  put  the  question  be- 
yond the  possibility  of  doubt:  Parsons  on  Bills  and 
:^otes,   vol.    1,   p.    282. 

In  this  case  the  plaintiff  handed  the  order  to  de- 
fendant; ^^  defendant  looked  at  it,  said  it  was  all 
right,'^  and  placed  same  among  his  files.  This  is  a 
<;lear  and  distinct  acceptance  to  pay  according  to  the 
tenor  of  the  order.  The  language  used  legitimately 
led  the  plaintiff  Myers  to  believe  it  was  accepted,  and 
])re vented  him  from  taking  other  steps  to  secure  his 
<lebt,    which   he   could    have   done   and    saved    his   debt. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

R.  M.  Myers  brought  this  suit  before  a  justice  of 
the  peace,  and  upon  appeal  in  the  Circuit  Court  a 
jury  was  waived  and  the  cause  submitted  to  the 
judge,  who  gave  judgment  for  the  plaintiff,  and  the 
tlefendant   appealed    in   error. 

W.  A.  Howard  &  Co.  had  contracted  to  do  cer- 
tain excavations  and  stone  work  for  Montague,  for 
which  a  certain  price  was  to  be  paid — 75  per  cent, 
to  be  paid  as  the  work  progressed,  and  25  per  cent, 
to  be  retained  until  the  work  was  completed.  Said 
Howard  &  Co.  were  indebted  to  Myers,  and  during 
the  progress  of  the  work  Myers  called  upon  Mon- 
tague to  know  if  he  would  accept  an  order  from 
Howard  &  Co.  for  $200.  He  replied  .he  would  not. 
He  was  then  asked  if  he  would  accept  such  order  to 
be    paid    out    of    the    25    per    cent,    to    be   retained   as 
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aforesaid.  He  said  he  Mvould,  or  would  if  Howard 
&  Co.  completed  the  work.  Myers  left,  and  soon 
refurned   with   the  following  order: 

"Chattanooga,   April    21,    1871. 
"T.   G.   Montague,  trustee,  please  pay  R.  M.  Myers 
two  hundred  dollars  out  of  the   25   per   cent,  back   pay 
for  foundation   at  old   Crutch  field   grounds. 

"W.    A.   Howard   &  Co.'' 

Montague  receivod  the  order  and  filed  it  away  in 
his  office,  he  being  cashier  of  a  bank.  Howard  & 
Co.  Koon  after  absconded  without  completing  the  work, 
but  Montague  hired  hands  and  completed  the  job. 
He  did  not  insist  upon  a  forfeiture,  but  was  willing 
Howard  &  Co.  should  have  the  benefit  of  the  con- 
tract and  back  pay  due  them,  charged  with  the 
amount  paid  by  him  to  complete  the  work.  Upon 
this  basis,  there  was  found  to  be  due  Howard  &  Co. 
1240.  Montague  was  served  with  garnishment  at  the 
suit  of  other  creditors  of  Howard  &  Co.,  and  stated 
the  facts  before  the  justice,  who  rendered  judgments 
covering   the   ^240,   which    he   paid. 

Upon   these   facts,   is   Myers  entitled   to   recover? 

1.  We  are  of  opinion  that  such  an  order  may  be 
accepted  verbally.  There  is  no  statute  in  this  State 
requiring  the  acceptance  to  be  in  writing,  and  it .  is 
not  within  the  statute  of  frauds.  An  order  drawn 
upon  a  particular  fund,  and  accepted,  amounts  to  a 
transfer  of  sa  much  of  the  fund  in  the  hands  of  the 
drawee  to  the  holder,  and  the  promise  of  the  acceptor 
iu  such   case    is    to    pay   his    own    debt    and    not    the 
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debt  of  another:  2  Head,  120.  Verbal  acceptance 
is  valid  in  the  absence  of  statute,  if  communicated  to 
him  who  takes  the  bill,  and  he  takes  it  on  the  credit 
of  such  acceptance:  Leading  Cases  on  Bills  and  Notes, 
p.  42,  and  notes  and  authority  there  cited ;  Parsons 
on  Bills  and  Notes,  vol.  1,  p.  282.  And  such  we 
understand  to  be  this  case.  Myers  did  not  receive 
the  order  until  told  by  Montague  that  he  would  ac- 
cept it  upon  the  condition  stated,  and  he  says  if  he 
had  not  relied  upon  this  acceptance  he  could  have 
made   his   debt   out  of  Howard   &   Co. 

We  think  the  facts  show  a  verbal  acceptance;  but 
this  order  was  drawn  on  a  particular  fund,  and  Mon- 
tague was  only  bound  to  pay  it  in  the  event  there 
was  such  fund.  Montague  did  not  insist  upon  a  for- 
feiture of  the  back  pay  due  to  Howard  &  Co.  by 
reason  of  their  failure  to  complete  the  contract,  and 
the  consequence  was  that  the  back  pay  due  Howard 
&  Co.  was  sufficient  to  pay  this  order,  and  therefore 
the   order   was   payable. 

It  is  argued  that  Montague  only  waived  this  for- 
feiture in  favor  of  the  employees  of  Howard  &  Co., 
who  had  served  garnishments,  but  that  he  may  insist 
upon  it  as  against  Myers.  His  agreement  not  to  in- 
sist upon  the  forfeiture,  enures  to  the  benefit  of  How- 
ard &  Co.  The  question  whether  Myers  or  the  at- 
taching creditors  shall  have  the  benefit  of  this  fund, 
was  not  then  a  question  at  the  option  of  Montague, 
but  was  to  be  determined  upon  their  equal  rights. 
Myers*  right  being  first  in  time,  was  superior.  It  is 
no   defense   to   Montague   that  Judgments  were   rendered 
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against  him  in  favor  of  the  attaching  creditors.  If 
the  fund  was  not  sufficient  to  pay  all,  he  should  have 
appealed  from  these  judgments. 

We  think   there  is  no  error.     Let  the  judgment  be 
a&med. 


Railroad  v.  Todd  &  Williams. 

Attachment.  Judgment  void.  Oamishmeni  void  alw.  A  judgment  found- 
ed on  original  attachment,  without  service  of  process,  puhlication  or 
stay  of  proceedings,  is  not  erroneouB  but  void,  and  though  not  ap- 
pealed from,  may  be  collaterally  attacked.  The  garnishment  judg- 
ment is  doubly  void.  1.  It  is  founded  upon  a  void  judgment.  The 
nature  of  garnishment  necessitates  a  valid  judgment.  It  is  a  seques- 
tration of  a  fund  in  the  hands  of  the  garnishee,  and  should  operate  as 
satisfaction  pro  tanto  in  favor  of  the  garnishee  of  his  debt  to  the  judg- 
ment debtor.  2.  There  was  no  service  of  written  notice  on  garnishee 
and  requirement  to  answer.  The  nervice  of  the  original  attachment 
upon  the  agent  of  garniphee  was  no  substitute.  The  attachment  suit 
was  not  against  the  garnishee.  The  whole  proceeding  is  not  errone- 
ous, but  a  nullity  and  void. 


FROM   HAMILTON. 

Appeal  in  error  from  Circuit  Court  of  Hsy^ilton, 
July   Term,    1871.       J.    B.   Hoyl,   J. 

Key   &   Eakin,   for   railroad. 

Burt,   Cooke  &  VanDyke  for   defendants,   said: 

On  the  8th  day  of  June,  1866,  defendants  in  error 
recovered  a  judgment  against  plaintiff  in  error  for 
1222   before   a  justice   of  Hamilton   county. 
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Soon  thereafter  the  plaintiff  in  error  filed  a  bill 
in  chancery  at  Nashville^  attacking  the  judgment  and 
to  enjoin  the  collection  of  the  money.  No  injanction, 
in  fact  issued,  and,  after  years  of  delay,  the  bill  was 
dismissed  upon  notice  of  failure  to  prosecute.  Then^ 
it  was  an  execution  issued  from  the  justice's  judgment. 
Plaintiff  in  error  filed  their  petition  for  writs  of  cer^ 
tiordri  and  supersedeas  to  quash  the  execution.  Mo- 
tions were  made  to  dismiss  the  petition  by  defendants 
in  error,  and  by  plaintiffs  in  error  to  quash  the  ex- 
ecution, and  each  was  overruled.  Defendants  in  error 
being  somewhat  at  sea,  filed  a  plea  of  former  recov- 
ery upon  said  chancery  proceedings,  which  was  after- 
ward withdrawn  by  leave  of  the  court,  no  issue  upon 
it  having  been  taken.  There  was  a  trial  by  jury, 
but  matters  were  so  mixed  the  court  set  the  verdict 
aside.  Finally,  the  case  was  submitted  to  his  Honor 
without  the  intervention  of  a  jury,  upon  the  question 
as  to  the  validity  of  the  justice's  judgment.  His 
Honor  gave  judgment  in  favor  of  defendants  in  error, 
from    which    an   appeal    to   this   court   is   prosecuted. 

We  insist  that  the  petition  should  have  been  dis- 
missed upon  motion,  and  if  not,  that  it  was  properly 
dismissed  upon  the  hearing,  and  judgment  properly 
rendered. 

The  petition  itself  avers  the  loss  of  the  papers  be- 
fore   the   justice,    and    that    nothing    is    left    save     the- 

« 

docket   to   show   the  judgment. 

An  exact  copy  of  the  judgment  docketed  is  set 
out.  A  few  days  after  the  date  of  its  rendition,  the 
Justice    upon    the    docket   writes    that    it   was    set    aside 


SEPTEMBER  TERM,  1872.  551 


Railroad  v.  Todd  &  Williams. 


by  the  consent  of  the  plaintiffs.  In  a  day  or  two 
after^  he  writes  again  that  the  setting  aside  of  the 
judgment  was  done  by  plaintiffs'  counsel  and  was  un- 
aathorized,   and   reinstates   the   same. 

The  action  of  the  justice  in  this  regard  was  a 
nullity;  or  if  he  had  power  to  set  aside  the  judg- 
ment, he  also  had  the  power,  upon  mistake  shown,^ 
to  set   it    back    again. 

When  a  justice  renders  judgment  and  adjourns,  his 
court  is  at  an  end,  and  he  has  no  further  power  over 
it  except  what  the  statutes  give  him :  History  of  a 
Lawsuit,   sec.    676,   p.   479. 

The  motion  to  dismiss  was  made  at  the  first  term 
of  the  court.  The  petition  shows  a  want  of  merits 
upon    its   face:     2   Tenn.,    110,    179. 

Many  terms  had  passed  (a  bill  had  been  filed),, 
and  the  averments  in  the  petition  are  limited  to  the 
then  information  of  the  present  officers  of  the  plaintiffs 
in  error. 

No  satisfactory  reason  appears  or  is  given  why  the 
application  for  certiorari  was  not  made  earlier,  and  if 
they  admit  the  loss  of  the  papers  in  the  petition 
themselves,  reasons  are  apparent  why  the  writ  should 
never  have  been  granted :  4  Hay.,  143 ;  8  Yer.,. 
222;     3   Yer.,   408. 

No  new  trial  on  the  merits  is  asked  for.  The  pe- 
tition is  to  serve  the  purpose  of  basing  a  motion  to 
quash  the  execution,  because  issued  upon  a  void  judg- 
ment. When,  therefore,  the  petition  itself  shows  the 
papers  are  lost,  and  the  judgment  cannot  be  reached 
to   Khow   the   same   void,   and    matters   alone   alleged   in 
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the  petition  can  be  looked  into^  the  court  itself  is 
closed  out  from  giving  relief.  If  they  have  any 
remedy^  it  is  in  chancery  in  such  a  case:  6  Hum.^ 
210;     3   Head,    346-7. 

The  complaining  party  must  bring  up  the  papers. 
A  judgment  cannot  be  collaterally  attacked :  1  Head, 
656;     5   Col.,    260. 

Plaintiffs  in  error,  in  the  character  of  proceedings 
mentioned,  have  no  right  to  say  the  judgment  is 
void,  from  its  mere  docket  appearance.  They  may 
show  a  satisfaction  of  the  judgment  from  the  docket, 
that   is   all. 

If  these  matters  can  be  enquired  into  collaterally, 
then  the  filing  of  their  chancery  bill  can  be  looked 
to  show  a  judgment,  and  the  answer  which  shows 
there  was ;  and  their  failure  to  prosecute  upon  such 
evidence    is   an    estoppel. 

It  is  not  averred  that  Tinkum,  the  agent,  did  not 
appear  and  defend.  If  he  did,  it  matters  not  whether 
a  constable   or   deputy   constable   served   the   process. 

Every  circumstance  goes  to  show  the  judgment  was 
rendered  against  the  plaintiffs  in  error,  and  any  criti- 
cisms upon  it — that  it  is  against  Perkins,  or  Perkins 
&  Martin,  etc. — are  fruitless.  They  are  not  complain- 
ing. It  may  be  Tinkum  confessed  judgment.  He 
must  have  admitted  the  liability  of  plaintiffs  in  error, 
or  there  would  have  been  no  judgment.  Proceedings 
before  justices  are  favored.  The  docket,  as  well  as 
all   the    facts   and    circumstances,   show   a  judgment. 

The  bill  in  chancery  was  doubtless  for  the  purpose, 
as   a    perusal    of  it    will    show,   to    check    and   avoid    the 
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annoyance     of    garnishments.        T^ey     seemed     satisfied 
with  the   purposes   it   had   served^   and   let   it  go. 

We  should  have  had  judgment  when  the  court  be* 
low   refused   to   quash    the   execution. 

See  the  procedure  on  return  of  the  writ  of  certio' 
rati  in  Caruthers*  History  of  a  Lawsuit,  sec.  680, 
p.  483. 

No  evidence  is  adduced  to  show  the  judgment  be- 
fore the  justice  to  be  invalid  or  void.  The  warrant 
upon  which  the  judgment  of  the  justice  is  written  out 
is  not  produced.  It  cannot  be  determined  whether 
the  judgment  be  valid  or  not  upon  its  face,  except 
by  production  of  the  warrant  upon  which  the  judg- 
ment is   written. 

■ 

McFarland,  J.,  delivered  the   opinion  of  the  court. 

This  proceeding  originated  by  a  petition  to  brinj^ 
into  the  Circuit  Court,  and  have  quashed,  an  execu- 
tion issued  by  W.  T.  Gate,  a  justice  of  the  peace  for 
Hamilton  county,  against  the  N.  &  C.  R.  R.  Co.,  in 
favor  of  Todd  &  Williams,  upon  the  ground  that  the 
same  was  issued  without  any  valid  judgment.  The 
question  as  to  the  validity  of  this  judgment  was  sub- 
mitted to  the  Circuit  Judge,  a  jury  being  waived  by 
consent,  which  was  perhaps  not  necessary;  it  being  a 
motion  to  quash  an  execution,  it  was  properly  triable 
by  the  judge,  though  he  might  have  called  a  jury  to 
his  aid  had  he  so  desired.  Judgment  was  rendered 
dismissing  the  petition  for  the  amount  of  the  execu- 
tion sus|)ende<l.       The    railroad   company   have  ap})ealed. 


J  ' 
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It  appears  that  the  justice's  papers  are  lost,  and 
the  only  evidence  in  his  office  of  the  judgment  is 
from  the  docket,  on  which  this  form  of  entry  ap- 
|)ears : 

"No.  67.  June  8,  1866.  Original  attachment, 
and  judgment  $222.  Todd  &  Williams  r.  Perkins, 
or   Perkins   &   Morgan    and    N.    &   C.    R.    R.    Co." 

In    the   column    for   stayor   appears   this   entry: 

"In  this  case  it  is  asked  by  the  plaintiff  that 
the  judgment  be  set  aside.  I  therefore  set  the  judg- 
ment  aside.       June    15,    1866.       E.    Newley,    J.    P." 

Across   this   is    written   these    words: 

"The  setting  aside  of  this  judgment  is  done  with- 
out the  consent  of  the  plaintiff  by  counsel,  and  he 
therefore  wishes  it  reaffirmed.  This  June  16,  1866. 
E.   Newley,   J.    P." 

It   appears   that    the   railroad   company,    on    the  

day  of  1866,  filed  their  bill  in  the  Chancery  Court 
at  Nashville  to  have  this  and  two  other  judgments  of 
a  similar  character  enjoined,  for  reasons  therein  stated. 
This  bill  was  answered  by  Todd  &  Williams,  but  was 
afterward  dismissed  for  want  of  prosecution,  under  a 
rule  of  the  court,  without  being  brought  to  a  hear- 
ing. This  bill  and  answer  were  read  in  evidence  by 
Todd  &  Williams  upon  the  trial  of  this  cause,  and 
from  them  we  gather  the  nature  of  the  proceedings^ 
as   follows : 

Todd   &  Williams,   on   the   6th  of  June,  1866,   sued 

» 

out  from  Newley,  justice  of  the  peace,  an  original  at- 
tachment against  "C.  Perkins,  or  Perkins  &  Morgan," 
for   a   debt   of   $222.11, — the    attachment    and    affidavit 
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showing  that  said  C.  Perkins  had  left;  the  State^  op 
80  absconds  that  the  ordinary  process  of  the  law  can- 
not be  served  upon  him.  This  attachment  was  re- 
turned with  an  endorsement  on  the  affidavit:  "Served 
the  within  attachment  on  T.  J.  Tinkum,  agent  of  the 
N.  &  C.  R.  R.  Co.,  6th  June,  1866,  at  2  o'clock  p. 
M.,  and  set  for  June  8,  1866,  before  E.  Newley,  Esq.^ 
at   5   o'clock.       R.   E.    Roll,   special    deputy   constable." 

On  the  8th  of  June,  the  justice  entered  judgment 
on  the  back  of  the  affidavit  in  these  words ;  "  Todd 
&  Williams  v.  Perkins,  or  Perkins  &  Morgan  and  the 
N.  &  C.  R.  R.  Co.  •  Judgment  in  favor  of  the  plain- 
tiff against  defendants  for  $222.11  and  costs  of  suit, 
for  which  execution  may  issue.  June  8,  1866.  E.^ 
Newley,   J.   P." 

The  proceeding  was  intended  to  be  against  Perkins, 
or  Perkins  &  Morgan,  as  the  debtors  of  Todd  & 
Williams,  and  it  was  intended  to  attach  by  garnish- 
ment a  debt  due  one  or  both  of  them  from  the  rail- 
road company.  This  is  the  history  of  the  proceed- 
ing, as  stated  in  the  bill  referred  to,  and  which  is 
not  materially  denied  in  the  answer.  Other  facts  are, 
however,  stated  in  the  answer,  not  very  material.  It 
is  atated  in  the  answer  that  the  officers  of  the  com- 
pany  had   actual    notice   of  the   proceedings. 

Making  all  due  allowance,  and  every  intendment 
in  fiivor  of  the  regularity  of  justice's  pioceeding,  we 
think   this  judgment    is    void    absolutely. 

In  the  first  place,  it  is  very  clear  that  the  judg- 
ment against  the  garnishee  must  depend  upon  the 
judgment   against   the   debtor,   and   without  a  judgment 
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against  the  debtor  there  can  be  none  against  the  gar- 
nishee :    Heame  v.   Ondcher,  4  Yen,  461 ;    Cooke,  478. 

The  judgment  against  the  debtor  or  debtors  in  this 
oase  is  void  for  several  reasons,  one  of  which  is  suf- 
ficient. The  proceeding  is  by  original  attachment, 
without  service  of  process.  The  attachment  was  issued 
on  the  6th  of  June,  and  the  judgment  rendered  on 
the  8th,  without  publication  or  stay  of  proceedings. 
It  is  true  these  parties,  whoever  they  are,  have  not 
appealed,  but  being  void  and  not  merely  erroneoos, 
the  judgment  may  be  attacked  in  any  collateral  pro- 
ceeding. 

Then,  could  there  be  a  valid  judgment  against  the 
garnishee  without  judgment  against  the  debtors?  Cer- 
tainly not.  The  nature  of  the  proceeding  is  that  a 
judgment  should  be  rendered  against  the  debtor,  and 
tiis  effects  in  the  hands  of  the  garnishee  sequestered 
for  its  payment,  and  such  judgment  should  operate  as 
a  satisfaction  to  that  extent  of  the  amount  due  from 
the   garnishee   to   the   debtor. 

In  this  cause  no  such  judgment  was  rendered,  but 
what  purports  to  be  a  joint  judgment  against  both 
debtor   and   garnishee. 

There  was  no  service  of  a  garnishment  upon  the 
railroad  company.  The  manner  of  this  proceeding  is 
prescribed  by  the  Code,  sec.  3749,  and  requires  a 
written  notice  to  be  served  on  the  garnishee,  requiring 
him  to  appear  and  answer.  This  was  not  done. 
The  return  of  the  officer  is  that  he  **  served  the  at- 
tachment on  Tinkum,  the  ap:ent."  But  the  attach- 
ment   was    not     ap:ainst     the     railroad     company.       Had  * 
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tbe  company  appeared  and  answered,  all  other  ques- 
tions oat  of  the  way,  this  objection  might  have  been 
waived. 

The  question  is,  is  this  judgment  void  or  merely 
erroneous?  If  the  suit  had  been  against  the  railroad 
company  jointly  with  the  other  parties,  and  service 
upon  the  company,  then  the  judgment  would  be  valid, 
although  void  as  to  the  other  parties.  But  that  is 
not  the  case.  There  was  no  suit  against  the  railroad 
company — ^the  company  was  a  mere  garnishee;  and, 
without  prosecuting  the  cause  to 'a  judgment  against 
the  debtor,  the  justice  had  no  jurisdiction  to  render 
a  judgment  against  the  garnishee. 

The   judgment   will    be    reversed,   and    the    execution 
quashed. 


Callaway  v.   McMillian. 

1.  Plbadiko.  Statute  (^  Hmitaiiom  applies  to  ca'tue  of  action  and  not  to  the 
form  of  the  naL  The  writ  waa  "in  an  action  to  plaintiffs*  damageB.'^ 
The  declaration  was  in  debt.  The  second  count,  which  waa  the  one 
upon  which  the  jury  rendered  their  verdict,  was  for  money  had  and 
leceived.  The  statute  of  limitations  of  three  years  had  no  applica- 
iion  to  this  case,  either  as  pleading  was  before  our  Ck)de,  or  under  the 
Code  practice.  In  the  former  case,  it  applied  to  the  form  of  the  ac- 
tion ;  under  the  Code,  it  applies,  regardless  of  form,  to  the  cauae  of 
action. 
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2.  Evidence.  Memorafidum  book  of  dececued  not  evidence.  It  was  not  error 
to  refuse  to  have  read  entries  made  by  defendant's  decedent  in  hia 
private  memorandum  book  of  payments  made  by  him  to  plaintiff 
In  two  classes  of  cases  such  entries  are  admisnible. 

1.  When  made  in  ofBcial  or  professional  employment,  they  are  admitted 
as  original  evidence. 

2.  When  made  by  a  party,  since  dead,  against  his  own  interest,  they  aj« 
admitted  as  serondarv  evidence. 

But  the  entries  offered  in  this  case  do  not  fall  within  either  of  these 
categories,  and  were  therefore  properly  excluded. 


FROM    BRADLEY. 


Appeal  in  error*  from  the  Circuit  Court  of  Brad- 
ley,   May   Term,    1872. 

Gatjt   &   Gaut,    for   plaintiff  in    error. 

Mayfield,   for   defendant. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

McMillian  brought  this  action  against  the  executors 
of  the  will  of  Thos.  H.  Callaway,  deceased,  to  recover 
the  value  of  57£.  17s.  sterling,  which  said  Callaway 
had,  through  R.  T.  Wilson,  caused  to  be  deposited 
in  a  bank  at  I^ondon,  and  which  he  afterwards  with- 
drew. This  fund,  as  McMillian  alleges,  belonged  to 
him,  and  was  so  deposited  and  received  by  said  Cal- 
laway   to   his    (the    plaintiff's)    use. 

Verdict  and  judgment  were  for  McMillian,  and  the 
defendants   have   appealed    in   error. 

Two   errors   are   assigned    in    argument. 

1.  The  court  below  sustained  a  demurrer  to  the 
plea  filed  by  the  defendants,  of  the  statute  of  limita- 
tions   of  three   vears. 
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In  this^  we  are  clearly  of  the  opinion  that  there 
wa8  no  error.  It  is  true  the  summons  is  in  the 
form  prescribed  in  the  Code— summoning  the  defend- 
ants to  answer  the  plaintiff  in  an  action  to  his  dam- 
age, etc. — but  the  declaration  is  in  the  form  of  debt. 
The  second  count,  upon  which  the  jury  found  for  the 
plaintiff,  was  for  mopey  had  and  received  to  the 
plaintiff's   use. 

So  it  is  clear  that  if  the  question  was  controlled 
hy  the  form  of  the  action,  as  was  the  case  previous 
to  the  adoption  of  the  Code,  that  the  statute  of  three 
years  had  no  application.  But  it  is  equally  clear 
that,  since  the  adoption  of  the  Code,  it  is  the  cause 
of  the  action,  and  not  the  form,  that  determines  the 
statute  of  limitation  applicable,  and  that  the  statute 
of  three  years  does  not  apply.  See  Code,  sees.  2769, 
2777. 

The  second  error  assigned,  is  in  the  rejection  by 
the  court  of  evidence  offered  by  the  defendants  in 
support   of  their   plea   of  set-off. 

This  evidence  consisted  of  entries  in  a  memoran* 
dnm  book,  carried  by  Thos.  H.*  Callaway  in  his  life- 
time in  his  pocket,  aird  which  was  found  by  his  ex- 
ecutors after  his  death,  and  which  entries  were  proven 
to  be  in  said  testator's  handwriting;  and  it  was  also 
proven  by  the  executors  that  they  had  no  other  means 
of  proving   these    items.       The   entries   are   as   follows: 

"June  1,  1864.  Left  with  D.  C.  McMillian,  in 
greenbacks,   $800." 

"June  22,  1864.  Lefl  with  D.  C.  McMillian 
$145." 
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"August  23,  1864.  Received  of  D.  C.  McMillian^ 
of  the  money  left  with  him,  $565  in  greeubacks,  and 
in   salt,   $150/' 

We  are  aware  of  no  rule  of  evidence  upon  which 
this  book,  or  the  entries  therein,  can  be  regarded  a.s 
admissible  evidence  for  the  defendants.  The  authori- 
ties referred  to,  relate  principally  to  entries  made  by 
third  parties.  As  to  these,  there  are  two  distinct 
classes,  and  are  each  admissible  upon  different  grounds. 
The  first  class  are  entries  made  in  the  course  of  offi- 
cial duty  or  professional  employment.  These  are  ad- 
missible as  original  evidence.  The  second  class  are 
entries  made  by  parties  against  their  own  interestf^, 
who  have  since  died.  These  entries  are  secondary 
evidence.       See    1    Greenleaf,   sees.    115,    116,    147. 

In  some  cases  the  principal  of  the  first  class  of 
cases  has  been  extended  to  the  parties  own  books, 
and  entries  made  by  the  party  himself,  but  in  this 
State  that  subject  has  been  expressly  regulated  by 
statute.  And  it  is  very  clear  that  these  entries  are 
not  admissible,  either  under  the  statute  or  the  general 
common  law  principle  stated.  It  was  not  a  book 
account,  nor  were  the  entries  made  in  the  course  of 
any  business  or  professional  employment,  but  this  was 
a  mere  private  memorandum,  and  we  think  upon  no 
principle  admissible. 

We   are   of  opinion   that  there    is   no  error,  and   the 
judgment  is  affirmed. 
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Counts  v.   Pierce. 

Subscription  Paper.  Mtutual  agremnents.  Payment  to  precede  removal. 
Assignmeni  by  delivery.  Certain  parti ea  agreed  to  give  W  $225  if  he 
would  vacate  the  house  he  lived  in  within  ten  davB.  The  money  not 
being  forthcoming,  W  did  not  remove.  Subsequently  the  plaintiff 
paid  W  $200,  and  he  therenpon  removed,  and  the  object  for  which 
the  subscription  was  made  was  effected,  viz.,  the  railroad  depot  w:ir 
erected  on  the  ground.  W,  upon  vacating,  handed  the  subscription 
paper  to  the  plaintiff  below,  who  had  procured  the  removal  by  the 
payment  of  $200.  Such  a  delivery  of  the  subscription  was  an  assign> 
ment  thereof^  and  the  bolder  can  rec(»ver  the  nmounts  subscribed. 


FROM    HAMBLEX. 


Appeal  in  error  from  the  Circuit  Court  of  Haniblen, 
February   Term,    1872.       J.    H.    Randolph,   J. 

,   for   complainant. 


J.  C.   Hodges,   for   Pierce. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

This  is  a  suit  on  a  paper,  by  which  the  parties 
whose   names   are    annexed   to   it   promise   as   follows : 

"We    bind    ourselves    to    pay   L.   A.    Womack    the 

Bums   annexed   to    our    names,   conditioned    as     follows: 

That,    whereas,    it    becomes    necessary    that    the    house 

now   occupied    by    the   said    L.    A.    Womack    should    be 

vacated   in   ten  days,  so  that  the  same  can  be  removed 

off  of  the    ground   it    now   occupies,   that   a   depot   may 

be  erected   on  said   ground   for  the   benefit  of  the  East 
36 
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Tennessee  &  Virginia  Railroad,  said  L.  A.  Womack 
does  bind  himself,  on  payment  of  said  sum  of  two 
hundred  and  twenty-five  dollars,  to  vacate  said  prem- 
ises in   ten   days   from   date.       September,   1867." 

A  verdict  was  rendered  for  plaintiff,  from  which 
an   appeal    in    error   is   prosecuted    to   this   court. 

It  is  now  insisted  that  Womack  did  not  move  off 
the  lot  in  ten  days,  and  this  was  a  condition  prece- 
dent to  the  liability  of  the  parties.  We  do  not  so 
<jonstrue  the  contract.  He  only  binds  himself  to  va- 
<:ate  the  lot  on  payment  of  the  $225.  It  is  not 
shown  this  was  done  or  the  money  tendered,  and  a 
refusal  by  him.  However,  it  appears  that  some 
months  after,  the  plaintiff  sold  the  lot  to  company 
for  a  depot,  and  paid  Womack  two  hundred  dollars. 
In  vacating  the  lot  as  he  had  agreed,  he  handed  over 
the  subscription  paper  to  plaintiff.  This  was  an  as- 
signment of  the  paper  to  plaintiff,  and  on  it  he  might 
well    recover    the   amounts   due. 

We  think,  on  the  whole,  the  justice  of  the  case 
has  been  reached;  and  while  his  Honor's  charge  may 
not  be  strictly  accurate,  the  jury  have  found  correctly, 
and  another  trial  would  result  the  same  way.  We 
therefore   affirm    the  judgment. 
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Sqtjibb  V.   MgFarlanb. 

Pkactice  in  Supreme  Court.  Motion  to  dimiisft  writ  of  error  sued  out  in 
name  of  dead  party.  In  ignorance  of  the  death  of  his  client,  an  attor- 
ney filed  transcript  in  the  Supreme  Court  to  hare  this  case  heard  on 
writ  of  error,  and  gave  bond  for  costs  in  the  name  of  his  deceased 
client.  Upon  motion  entered  by  defendant  in  error  to  dismiss,  the 
administrator  of  decedent  offered  to  revive  in  his  own  name.  This 
cannot  be  allowed.  There  is  no  suit  of  his  intestate  in  court  to  which 
he,  as  administrator,  can  be  substituted.  A  writ  of  error  is  the  be- 
ginning of  a  new  suit,  and  cannot  be  commenced  by  a  dead  person. 
The  motion  to  dismiss  is  therefore  well  taken. 


FROM    JEFFERSON. 


Writ  of  error  from  Chancery  Court  at  Dandridge, 
November  Term,    1868.       S.   J.   W.   Lucky,   Ch. 

Cocke  &  Henderson,   for   complainant : 

There  is  another  question  to  be  disposed  of  in  this 
case.  This  arises  upon  the  motion  to  dismiss  the 
writ  of  error.  The  facts  upon  which  the  motion  is 
based  are,  that  Mary  Squibb  had  departed  this  life, 
and  William  Miller  had  been  appointed  administrator 
to  her   estate,   before    the    writ   of   error   was   sued   out. 

This,  it  is  conceded,  was  an  irregularity,  but  not 
one  aflFecting  the  merits.  Under  our  practice  no  writ 
of  error  in  fact  issues.  Nothing  more  is  necessary 
than  to  file  the  record,  obtain  the  order  of  the  clerk, 
or  of  the  court,  as  the  case  may  be,  and  issue  notice 
of  the   fact  to   the   defendant  in   error. 

The   object    of   the    notice    is    fully   accomplished  if 
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the  defendant,  in  error  appears  without  it,  or  upon  a 
defective  notice.  This  was  done  at  the  last  term; 
the  defendant  in  error  then  appeared,  the  -  cause  was 
regularly  heard,  the  decree  of  the  Chancellor  reversed, 
and  the  cause  remanded.  After  all  this  was  done,  a 
petition  for  rehearing  was  filed,  which  is  appended  to 
the  record.  The  case  of  Chaffin.  et  al.  v.  Crutcher, 
2  Sneed,  360,  is  directly  in  point,  and  supersedes  the 
necessity   of  citing   other   authorities. 

This  court  will  not  permit  cases  to  be  determined 
except  upon  their  merits,  if  the  record  renders  it  pos- 
sible. It  will  not  permit  a  suit  to  be  abated,  if  a 
motion  is  made  to  revive  before  the  order  directing 
its  abatement  has  been  entered.  This  was  held,  after 
full  argument,  in  the  case  of  Churchwell  v.  The  Bank 
of  East  Tennessee,  1  Heis.,  780,  adopting  the  rule  and 
the  reasoning  to  support  it  in  Yoimg  v.  OfficeVy  7 
Yerg.,   137. 

The  bond  for  the  writ  of  error  is  insufficient,  but 
we  now  offer  to  give  a  new  and  proper  bond  at 
once. 

Barton,   for  defendants: 

This  is  a  writ  of  error  sued  out  in  the  name  of 
Mary  Squibb  afl«r  her  death.  Henderson,  as  attor- 
ney, gives  the  bond  of  Mrs.  Squibb  and  sues  out  the 
writ.  At  the  last  term,  by  mutual  mistake  and 
ignorance  of  the  fact  of  her  death  on  the  part  of 
counsel,  the  case  was  heard  and  the  decree  of  the 
Chancellor  reversed.  A  petition  to  rehear  was  filed^ 
pending  which    the  fact  of   the  death   of   Mrs.   Squiblx 
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was  ascertained,  and  a  motion  made  by  defendant's 
counsel  to  dismiss  on  that  ground.  The  court  then^ 
I  at  the  last  hour  of  the  term,  ordered  all  entries  in 
the  case  to  be  vacated  and  for  nothing  held.  So 
that  the   argument   of  counsel   goes   for   nothing. 

The  single  question  stands,  can  a  suit  be  brought 
in  the  name  of  a  dead   man? 

The  "writ  of  error  is  regarded  in  law  as  a  new 
sait,  and  like  all  other  suits,  may  be  commenced  by 
the  party  at  his  own  peril,  without  notice  to  the  ad- 
verse party.  But,  as  in  all  other  suits,  the  defend- 
ant must  be  notified  of  the  pendency  of  the  suit,  and 
have  a  day  in  court  to  make  his  defense."  Spurgin 
V.  Sfpurgiiiy   3  Head,   23. 

The  motion  to  revive  cannot  be  maintained,  for 
there  is  no  suit  to  revive,  and  the  motion  to  dismiss 
is  the   proper   and   only   mode    of  defense. 

All  that  can  be  predicated  of  my  appearance,  is, 
that  I  appear  for  the  defendant  to  make  proper  de^ 
fense  to  the  case  assumed  to  be  pending.  But  my 
appearance  does  not  give  life  and  being  to  Mrs. 
Squibb;  and  if  a,  judgment  had  even  been  rendered, 
it  would  have  been  simply  void.  The  object  of  the 
law  is  the  living  man,  not  the  dead  body;  hence,  a 
judgment  rendered  after  the  death  of  the  defendant, 
without  noticing  his  death  of  record,  is  void,  and  a 
m.  fa.  against  his  personal  representative  does  not 
help  such  judgment.  Carter  v.  Carrger,  3  Yer.,  411; 
see,  also,   Kelly   v.    Hooper^   3   Yer.,   395. 
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Fbeeman.,   J.^   delivered   the   opinion   of  the   coart. 

A  motion  to  dismiss  the  writ  of  error  is  made  in  ' 
this  ease.  The  facts  are,  that  when  the  record  was 
filed  Mary  Squibb  was  dead,  this  fact  not  being 
known  to  the  counsel.  At  last  term  of  this  court 
an  agreement  appears  to  have  been  made  between 
counsel,  admitting  the  fact  of  her  death;  but,  as  far 
as  we  see,  there  has  been  no  revivor  here,  even  if 
it  is  a  case  in  which  it  may  be  done — as  to  which 
we  at  present  give  no  opinion.  The  record  having 
been  filed  after  the  death  of  Mary  Squibb,  and  in 
Ignorance  of  the  fact,  by  her  attorney,  the  bond  signed 
with  her  name  is  a  nullity,  and  we  have  the  simple 
case  of  a  record  filed  in  this  court  for  a  writ  of 
error,  with  no  plaintiff  in  error  and  no  bond,  which 
is  moved  to  be  dismissed.  It  is,  however,  insisted 
that  her  administrator  has  since  been  appointed,  who 
appears  and  claims  the  right  to  have  the  writ  of  error 
revived  and  prosecuted  in  his  name.  This  is  the 
question  now  presented  on  this  motion.  Two  cases 
are  referred  to  by  counsel  as  supporting  the  right  to 
a  revivor.  The  first  is  Chajfin  et  aL  v.  Orutcher,  2 
Sneed,  360.  .  That  case  simply  holds  the  general  prin- 
ciple, well  established,  that  on  a  motion  against  an 
officer,   the   party  appearing  taking   no  exception   to  the 

proceedings,  is  held  to  have  waived  notice.  So  the 
appearance  of  the  party  at  last  term,  if  a  suit  had 
been  'pending  in  the  court  at  the  time  of  such  ap- 
pearance, would  clearly  have  been  a  waiver  of  the^ 
notice    required    to    be    given.       In   case   of  a   writ   of 
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error  on  filing  the  record,  no  writ  in  fact  issues  by 
onr  practice.  But  it  is  a  different  question  presented 
in  this  ease,  not  a  question  of  notice  to  appear;  but 
the  party  now  appears,  and  moves  to  dismiss  the  case 
appearing  against  him  on  the  Docket,  on  the  ground 
that  no  suit  is  properly  here,  there  beiog  no  person 
in  being  to  commence  it,  and  no  bond  given  at  the 
time   the   record    was    filed. 

The  other  case  referred  to  is  the  case  of  Churoh-- 
weU  V.  Sank  of  East  Tennessee,  1  Heis.,  780.  Id 
that  case,  Churchwell  had  prosecuted  his  appeal  in  the 
nature  of  a  writ  of  error,  which  was  pending  in  this 
court  at  his  death.  The  only  question  decided  was^ 
that  the  ''right  to  revive  a  suit  or  appeal,  or  appeal 
in  the  nature  of  a  writ  of  error,  subsists  and  con- 
tinues through  the  whole  of  the  second  term  of  the 
court,  after  the  suggestion  and  proof  of  the  death  of 
the  party.^'  It  is  obvious  this  case  has  no  bearing 
on   the   question    presented    in   the   case   now   before   us. 

In  the  case  of  Spurgin  v.  Spurffin,  3  Head,  25, 
it  is  laid  down,  that  a  writ  of  error  is  regarded  in 
law  as  a  new  suit,  and,  like  all  other  suits,  may  be 
commenced  by  the  party  at  his  own  peril  without 
notice  to  the  adverse  party;  but,  as  in  all  other 
suits,  the  defendant  must  be  notified  of  the  pendency 
of  the  suit  and  have  a  day  in  court  to  make  his  de- 
fense. When  the  party  appears,  either  on  notice  or 
voluntarily,  he  may  make  all  appropriate  defenses  to 
the  suit  thus  commenced;  and  we  hold  that  the  party 
has  the  right  as  in  this  case,  on  the  fact  appearing 
in    the    record    that    the    suit   was    sought  to   be   com- 
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meDced  and  prosecuted  against  him  by  a  party  not 
in  existence,  to  move  to  dismiss  the  same,  and  that 
in  such  case  this  court  would  have  no  option  but  to 
allow  the  motion.  In  a  word,  as  to  the  application 
of  the  administrator  to  revive  the  suit  in  his  name, 
it  must  be  answered,  that  his  intestate  hail  no  suit  in 
court  to  which  he  can  be  substituted.  This  must  be 
so,  unless  we  abandon  all  consistency  in  our  reason- 
ing, or  else  hold  that  the  filing  of  the  record  by 
counsel  and  giving  a  bond  in  the  name  of  a  deceased 
party,  is  not  the  commencement  of  a  suit,  in  the  form 
of  a   writ   of  error,    in    this   court. 

It   follows,   that   the   motion    must    be    allowed    and 
writ   of  error   dismissed. 


Railroad  v.  Stockard. 

1.  Common  Carrier.  Railroad  receiving  freight  to  be  delivered  beyond  its 
mm  line.  The  Railroad  Company  received  freight  for  carriage  and 
delivery  at  a  point  beyond  it«  line  on  a  connecting  road.  In  the  ab- 
Rence  of  special  contract  limiting  the  reRponsibility,  the  Company 
receiving  the  freight  Ib  bound  to  deliver  it  at  its  destination.  It  ia  no 
excuse  for  not  doing  so,  that  the  connecting  road  refused  to  receive 
the  freight  and  advance  the  charges  due  and  paid  by  the  Company 
pued. 
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2.  Pi^EADiNG.  Motion  in  arrest  too  late,  A  motion  in  arrest  of  judgment 
for  an  alleged  defect  in  the  declaration  which  it  is  doubtful  whether 
a  demurrer  would  have  reached,  comes  too  late  after  trial  and 
Terdict. 

Citing  Code,  sec.  4516. 


FROM    HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Ham- 
ilton,  April   Term,    1872.       J.  B.  Hoyl,  J. 

L.  S.  Maryb,  for  Railroad. 

There  is  a  misjoinder  of  parties  in  the  declaration. 
In  the  first  and  second  counts,  J.  6.  and  R.  M.  Stock- 
ard  are  plaintifis.  In  the  third  count,  J.  G.  Stockard 
is  alone  plaintiff;  and  in  the  fourth  count,  R.  M, 
Stockard  alone.  This  will  never  do.  It  is  such  a 
misjoinder  as  goes  to  the  whole  declaration,  so  that 
no  separate   count   can   support   a    verdict. 

The  consequences  of  a  misjoinder  are  more  impor- 
tant than  the  circumstance  of  a  particular  count  being 
defective ;  for  in  the  case  of  a  misjoinder,  however 
perfect  the  counts  may  respectively  be  in  themselves, 
the  declaration  will  be  bad  on  a  general  demurrer,  or 
in  arrest  of  judgment.  Chitty^s  Pleading,  vol.  1,  pp, 
205-206.     (Side    paging.) 

Counts  requiring  different  pleas  and  judgments,  can- 
not be  joined.  Same  authority.  See  also  5th  vol.  Rob- 
inson's Practice,  pp.  64—65.  Citing  opinion  of  Jnstic<- 
Grier,  of  U.  S.  Supreme  Court,  in  Farni  v.  Tesnovy  1 
Black.,  p.  315. 

A  motion    in    arrest  of  judgment   has  the  same  effect 
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as  a  general  demurrer  in  case  of  misjoinder  of  parties. 
Rogers  v.  Ellison,  Meigs,  p.  88;  Brobinson's  Practice,  5 
vol.,  p.  64;  citing  Dab.  v.  Halsey,  16  Johnson's  Re- 
ports,   p.  40. 

There  can  be  no  doubt  that  if  this  declaration  would 
be  bad  upon  demurrer,  it  would  also  upon  motion  in 
arrest  of  judgment.  If  there  had  been  a  demurrer, 
the  plaintiff  would  have  been  permitted  (under  our 
practice)  to  amend ;  and  so  when  objection  was  made, 
in  argument,  to  the  misjoinder  of  parties,  (see  bill  of 
exceptions),  the  plaintiffs  might  perhaps  have  been  al- 
lowed to  withdraw  some  of  the  counts.  But  this  was 
not  done.  The  declaration  stands  as  it  was  filed,  and 
the   verdict   is   general. 

But  even  if  the  misjoinder  were  not  fatal,  and  if 
the  verdict  could  rest  upon  the  first  count,  it  cannot 
stand,  inasmuch  as  thiis  count  is  defective.  There  is 
no  commencement  to  the  •  declaration — no  statement 
that  the  plaintiffs  sue  the  defendant,  or  make  any  de- 
mand on  him.  This  certainly  is  essential.  The  com- 
mon law  form  requires  this,  and  the  form  prescribed 
in  the  Code.  The  first  count  (and  every  count)  is 
manifestly  copied  from  the  special  counts  in  Chitty's 
Pleading.  Our  relaxation  of  the  rules  of  pleading  has 
gone  far  enough  surely.  It  cannot  be  allowed  that  a 
plaintiff  may  recover  upon  a  declaration  which  does 
not  even  state  that  a  demand  is  niade,  or  that  he  sues 
the  defendant.  In  this  case  the  plaintiffs  have  adopted 
the  common  law  form  of  special  count.  He  must  be 
held  to  the  necessary  requirements  of  a  common  law 
declaration.        A     declaration     commencing     "For    that 
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whereas"  etc.,  has  no  grammatical  coherency  or  signifi- 
cation— means  nothing — nothing  is  said,  or  asserted; 
The  same  is  true  of  every  count  in  this  declaration ; 
it  is  "vnihout  form  and  void"  The  defects  in  the 
declaration  were  not  cured  by  the  verdict.  The  ob- 
jections were  taken  before  the  verdict.  If  the  dec- 
laration were  good,  the  instructions  and  rulings  of  tlie 
court   were  erroneous    in   other   respects. 

The  defendant  was  not  the  road  which  received  the 
goods  from  the  plaintiff.  The  goods  were  shipped 
from  North  Carolina  to  Jackson,  Tennessee.  The 
Memphis  &  Charleston  Road  received  them  from  the 
Western  &  Atlantic  Road  at  Chattanooga,  and  carried 
them  to  Corinth,  where  $aid  .road  connected  with  the 
Mobile  &  Ohio  Road.  The  Memphis  &  Charleston 
Road  undertook  to  transport  the  goods  in  accordance 
with  the  general  custom  of  common  carriers.  No  spe- 
cial undertaking  is  shown.  The  Tennessee  decisions,, 
forbidding  proof  of  local  and  special  usages  and  cus- 
toms, do  not  warrant  the  '  rulings  given  in  this  case. 
These  very  decisions  authorize  the  introduction  of  proof 
of  general  usage  and  custom.  See  Bedford  v.  Flowers^ 
11  Hum.,  245,  and  Grant  v.  Jennings,  1  Col.,  53.  In 
this  last  case,  Judge  McKinney  says,  that  much  of  the 
common  law  of  the  American  States  rests  upon  no- 
other  foundation  than  usage  and  custom,  and  has  ac- 
quired the  force  of  law  in  that  way,  and  common  law 
every  where  is  constantly  adopting  as  rules  and  prin- 
ciples, the  mere  usages  of  the  community.  But  to- 
acquire  the  force  of  law,  such  custom  must  have  been 
established    and    have    become    genera),   so   that  a  pre- 
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sumption  of  knowledge  by  the  parties  can  be  said  to 
arise.     See   1    vol.   Greeuleaf's   Ev.,   sec.    292. 

The  goods  were  shipped  from  North  Carolina  to  a 
distant  State,  over  connecting  roads.  Certainly  the 
universal  usages  and  customs  of  connecting  lines  must 
be  allowed  to  interpret  the  contract  (implied)  under 
which  an  intermediate  line  receives  the  goods  and  de- 
livers them  to  the  next  line.  The  court  in  this  case 
refused  to  admit  proof  of  ''the  uniform  custom  and 
usages  of  trade  among  common  carriers  everywhere/^ 
in   respect   to   goods    transported   over   connecting    lines. 

The  court  also  refused  to  instruct  the  jury  (as  re- 
quested by  defendant)  that  "the  only  contract  to  which 
defendant  was  a  party  in  respect  thereto,  (i.  e.  trans- 
porting the  goods),  arose  from  the  defendants'  under- 
taking and  obligations  as  a  common  carrier;  and  that 
when  defendants  received  the  goods,  their  only  under- 
taking was  to  forward  them  to  Jackson,  Tennessee,  in 
conformity  with  the  general  custom  and  usage  of  trade 
among  common  carriers,"  etc.  This  instruction  ought 
to    have    been    granted. 

The  court  gave,  in  lieu  of  the  restriction  asked, 
the  following:  "If  the  defendant  received  the  boxes 
at  Chattanooga,  marked  for  Jackson,  Tennessee,  without 
more,  he  was  compelled  to  deliver  them  to  the  con- 
necting line  at  Corinth  without  demanding  the  freight 
charges,  notwithstanding  the  custom  and  usage  of  trade 
might  authorize  him  to  demand  them."  This  instruc- 
tion   was   certainly   erroneous. 

Cliff  &  Key,  for  Stockard. 
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The  reasons  in  arrest  of  judgment  were  properly 
oyerruled  by  the  court.  The  defence  attempted  to 
be  raised  by  them^  could  only  have  been  made  by 
demurrer,   if  at  all,   and   is  cured   by   verdict. 

There'  is  no  error  in  the  record  of  which  plaintiffs 
in  error   can   complain. 

When  a  railroad  or  common  carrier  receives  an< 
article  for  transportation,  marked-  or  consigned  to  and 
shipped  to  parties  at  a  place  beyond  its  own  terminus- 
or  line,  it  is  bound  to  ship  and  deliver  the  goods  at 
the  point  and  to  the  person  to  whom  consigned,  in  a 
reasonable  time.  On  the  receipt  of  an  article  marked 
or  consigned  to  a  point  beyond  its  own  terminus,  it 
assumes  or  undertakes  to  carry  and  deliver  the  goods 
at  the  place  and  to  the  person  to  whom  shipped — and' 
having  so  assumed  and  undertaken,  the  law  holds  them 
responsible  to  perform  their  undertaking,  which  is  right 
and  just.  See  the  case  of  The  Western  &  Atlantic  R.  R. 
Co.  V.  McBHwee  &  Gaut,  decided  at  the  Knoxville  Term, 
1871,  of  this  court;  and  also  the  case  of  Hartsell  & 
Broyles  v.  The  E.  T.  Va.  &  Oa.  R.  R.,  decided  at  the 
same  Term. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

J.  G.  &  R.  M.  Stockard  brought  this  action  and 
recovered  from  the  Memphis  &  Charleston  R.  R.,  as 
common  carrier,  the  value  of  a  lot  of  fruit  trees — 
which  were  shipped  by  them  from  a  point  in  North 
Carolina,  and  was  delivered  at  Chattanooga  to  said 
Railroad   Company.       The    packages   were   marked   "R. 


\ 
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M.  Stockard,  Jackson,  Tennessee."  It  appears  that 
they  were  received  by  the  defendants  without  any  spe- 
cial contract  fixing  the  terms  of  their  undertaking  or 
liability.  The  proof  shows  that  the  M.  &  C  Railroad 
connects  at  Corinth,  Mississippi,  with  the  Mobile  & 
Ohio  Railroad,  running  to  Jackson,  Tennessee.  It 
appears  that  the  trees  were  never  delivered  at  Jackson. 
There  was  proof  tending  to  show,  that  they  were  car- 
ried to  Corinth,  but  were  not  delivered  to  the  con- 
necting line,  (the  Mobile  &  Ohio  road),  because  the 
latter  company  refused  to  pay  the  freights  then  due 
the  M.  &  C.  Road,  and  the  charges  due  to  the  other 
roads,  over  which  the  trees  had  been  transported  before 
reaching  Chattanooga,  and  which  charges  had  been  paid 
by   the   M.  &.  C.  Road. 

The  Circuit  Judge,  in  substance,  instructed  the  jury 
that  if  the  M.  &  C.  Railroad  Company  received  the 
packages  directed  to  "  R.  M.  Stockard,  Jackson,  Ten- 
nessee," without  any  special  contract,  limiting  their 
undertaking,  then  the  law  imposed  upon  the  Company 
the  obligation  to  deliver  the  goods  at  their  destination, 
and  they  would  not  be  excused  for  their  failure  to  do 
so  by  reason  of  the  facts  alleged — although  the  desti- 
nation of  the  goods  was  beyond  the  terminus  of  de- 
fendant'is  road.  This  is  in  accordance  with  the  cases 
recently  decided  by  the  court,  of  the  Western  &  AtJjantic 
R,  R.  Co.  v.  McElwee  &  Hartsell,  and  Broyles  v.  E.  T. 
Va.  &  Ga.  R.  R.  Co.  In  these  causes  the  question 
was   fully   discussed,   and   need   not  be   again    examined. 

Reasons  were  filed  in  arrest  of  judgment — upon  the 
amended    ground   that  the  declaration   is  fatally  defect- 
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ive.  We  shoald  doabt  the  existence  of  any  such  de- 
fect^ had  the  question  been  made  by  special  demurrer; 
but  be  this  as  it  may^  it  is  now  no  ground  to  arrest 
the  judgment.     Code^   4516.      AfBrm   the  judgment. 


Railroad  v.  Conk. 

Plbadino.  tSuUute  of  Limitatuma  defectively  pleaded.  It  was  error  in  th« 
Circuit  Jndge,  in  his  charge,  to  direct  the  jury  to  disregard  a  notice 
of  the  defense  of  the  statute  of  limitations,  although  the  notice  waa 
defectively  given.  The  court  perhaps  might,  at  an  earlier  stage  of 
the  case,  have  ordered  the  notice  stricken  out,  or  have  ordered  an 
amendment  of  the  proceedings.  But  no  objection  being  made  by  the 
plaintiff  or  actioa  taken  by  the  court,  it  was  error  after  it  was  toe 
late  for  amendment,  to  direct  the  jury  to.  disregard  the  notice.  It 
was  a  valid  defense  defectively  pleaded. 


FROM    HAMILTON. 


Appeal    in    Error   from   the   Circuit   Court  of   Ham- 
ilton,  November   Term,    1871.      J.  B.  Hoyl,  J. 

Eakin  &  Key,   for   Railroad. 

Burt,   for  Conk. 
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McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  against  the  Nashville  &  Chattanooga 
Railroad    Company,   as    common    carrier,    for    failing    to 

transport,    according    to   contract,    a   lot   of from 

Nashville   to    Bristol.      There  was  verdict  and  judgment 
for  the    plaintiff  below,  and  the   defendant   has   appealed 

■ 

in    error. 

The  declaration  is  in  the  form  of  trespass  on  the 
ca.se — the  defendant  filed  a  plea  of  not  guilty  in  man- 
ner and  form  charged,  and  gives  notice  that  he  will 
rely  upon  the  following  defenses — and  among  the  num- 
ber is  the  following:  **4th.  That  the  plaintiff's  action 
is  barred  by  the  statute  of  limitations."  No  exception 
was  taken  to  the  sufficiency  of  this  notice,  either  by 
demurrer  or  motion  to  strike  out,  or  otherwise.  Nor 
was  any  order  of  the  court  made  in  reference  thereto. 
The  proof  disclosed  the  dates  of  the  transaction,  and 
when  the  plaintiff's  cause  of  action  accrued.  In  his 
charge,  the  Circuit  Judge  instructed  the  jury  that  the 
defense  of  the  statute  of  limitations  was  not  so  presented 
as   to   be   looked   to   at   all. 

Under  our  laws  the  defend^ant  has  his  election,  to 
plead  in  either  of  two  modes — that  is,  in  the  form 
used  at  common  law,  or  under  sections  29l;3-2915,  he 
may  plead  a  general  denial  and  give  notitie  of  his 
real    defenses. 

It  is  settled  that  such  notices  should  be  as  certain 
and  definite  as  a  plea — 2  Col.,  96 ;  1  Heis.,  208 — 
and  by  the  express  provisions  of  the  Code,  if  they  are 
insufficient,  they  may  be  stricken  out  on    motion.     Code, 
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2915.  And  '^If  any  pleading  is  bad  for  duplicity,  is 
unnecessarily  prolix,  irrelevant  or  frivolous,  it  may  l)e 
stricken  out  at  the  cost  of  the  party  so  pleading,  on 
the  motiim  of  the  adverse  party,  or  by  the  court  of 
its  own   motion/'     Section    2882   Code. 

It  is  clear  that  this  notice  is  not*  stated  with  the 
certainty  of  a  plea,  and  therefore  not  sufficient,  and 
if  a  motion  had  been  made  by  the  plaintiff  to  strike 
out,  the  motion  should  have  been  entertained.  It  is 
not  so  clear  that  it  is  the  sort  of  plea  or  motion  that 
under  section  2882,  the  court  was  authorized  of  its 
own  motion  to  strike  out,  for  it  is  certainly  not  double 
or  prolix,  nor  does  it  come  clearly  under  the  descrip- 
tion of  being  irrelevant  or  frivolous.  It  was  a  notice 
of  a  good  defense,  but  was  defectively  stated.  But, 
whether  or  not  it  would  have  been  proper  for  the 
court  of  its  own  motion  to  strike  out  this  notice,  need 
not  be  definitely  determined,  for  this  was  not  done, 
but   the   notice   allowed   to   remain. 

The    question    is,   was   the    court    correct,   when    no 

m 

motion  had  been  made  to  strike  out  this  notice,  nor 
any  action  taken  thereon  by  the  court,  either  by 
striking  it  out  of  its  own  motion,  or  by  directing  a 
more  specific  statement  to  be  made,  in  instructing  the 
jury  to  take  no  notice  of  this  defense,  thereby  disre- 
garding  the   notice    altogether. 

In  Grant  v.  Jennings,  1  Col.,  54,  it  was  held,  that 
a  plea  in  these  words :  "  The  defendants  plead  non- 
assumpsit,  payment  and  set-off,"  signed  by  attorney, 
and   "Replication   and    issue,"   signed   by   the    plaintiff's 

attorney,   were    frivolous,   and    there   was   no    error    in 
37 
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the  coart  rendering  judgment  by  default  for  want  of 
a  plea^  upon  motion  of  the  plaintiff.  But  it  is  said, 
"if  the  parties  shall  choose  to  go  to  trial  upon  such 
issues,  and  the  court,  regardless  of  the  positive  injunc- 
tion of  the  statute,  shall  tolerate  them  in  doing  so, 
we  think  the  objection  to  such  pleading  could  not  be 
taken   after   verdict   by   either   party." 

Here  the  parties  go  to  trial,  without  notice  or  ob- 
jection to.  the  defendant'is  notice  of  defense.  If  a 
verdict  had  been  found  that  the  plaintiff's  action  was 
barred  by  the  statute  of  limitations,  would  the  parties 
afterwards  have  been  allowed  to  take  advantage  of  the 
defect  in  the  notice?  Under  the  above  authority,  we 
should  say  not.  It  may  be  said,  that  the  charge  of 
the  court  in  excluding  this  defense  from  the  jury,  was 
equivalent  to  striking  out  the  notice  by  the  court  of 
its  own  motion.  But  there  would  be  a  material  dif- 
ference if  this  action  had  been  taken  by  the  court 
before     the     trial.       Then     the     defendant     coilld     have 

availed  himself  of  his  right  to  amend ;  but  after  the 
court  took  this  action  for  the  first  time  in  his  charge 
to  the  jury,  it  was  too  late  to  amend.  By  the  Code, 
sees.  2884-2885,  it  is  provided  that  when  pleading 
does  not  convey  a  reasonable  certainty  of  meaning,  the 
court  shall  upon  motion  direct  a  more  si)ecific  state- 
ment. 

We  do  not  say,  that  there  may  not  be  cases  where 
the  plea  or  notice  is  so  utterly  frivolous,  indicating 
no  defense  whatever,  that  the  court  might  not  disre- 
gard it  altogether;  but  where  a  plea  or  notice,  iodi- 
-cating    a   valid    or     meritorious    defense,    is    defectively 
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stated,  in  such  case  a  more  specific  statement  should 
be  required  or  the  same  stricken  out;  because  not  suffi- 
ciently stated;  and  this  action  should  be  taken  before 
the  trial,  to  the  end  that  the  party  may  avail  himself 
of  his  rights  to  amend,  and  not  be  taken  by  surprise 
on  the  trial.  This  notice,  if  true,  indicates  a  valid 
defense,  and  although  defectively  stated,  there  was  no 
great  uncertainty  as  to  the  statute  relied  upon,  as  there 
iiras  but   one   applicable. 

We  are  of  opinion  that  the  parties  having  gone  to 
trial  on  this  notice  of  defense,  the  court  should  have 
instructed  the  jury  upon  the  statute  of  limitations 
applicable   to   the   cause   of  action. 

For  this   error,  the  judgment   will   be   reversed. 


Fort  v.  Coker. 

Agency.  JRcUification.  B  was  a  party  defendant  to  an  attachment  suit. 
In  his  absence  his  friend  procjared  an  attorney  to  replevy  the  property 
and  give  a  bond  in  B'g  name  for  it.  The  friend  acted  in  good  faith , 
thongh  without  authority.  When  B  was  informed  of  what  had  been 
done,  he  did  not  disavow  the  signing  of  the  bond  in  his  name.  The 
weight  of  the  evidence  is,  that  the  whole  thing  was  explained  to  B 
pending  the  suit,  and  that  he  acquiesced  if  he  did  not  entirely  Ap- 
prove of  what  had  been  done.  B,  however,  claims  that  he  only  said 
that  he  ^ould  agree  to  the  signing  if  he  did  not  lose  anything  by  it. 
The  Circuit  Judge  charged  the  jury — "  if  B,  when  fully  informed  of 
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what  bad  been  done,  ratified  tbe  act  only  conditionally  or  in  the 
event  it  did  him  no  harm,  then  it  would  be  no  such  ratification  aa 
the  Itiw  contemplated  to  bind  him."  This  is  erroneous  and  mislead- 
ing. The  jury  should  have  been  told  that  it  was  fi's  duty  to  have 
repudiated  the  whole  thing,  if  he  did  not  mean  to  be  bound  by  the 
bond — that  he  could  not  ratify  on  condition  he  should  suffer  no  loss. 


FROM   HAMBLEN. 


Appeal  in  error  from  CSrcuit  Court,  July  Term, 
1872.      J.   B.   HoYL,  J. 

FoBT,  for  plaintiff  in  error,  with  whom  was  J.  B. 
Helskell,   who   said : 

Coker  &  Co.  attached  the  goods  and  other  property 
of  Spitzer  &  Co.,  which  had  been  previously  conveyed 
by  Spitzer  &  Co.  to  secure  R.  K.  Byrd,  on  endorse- 
ments to  the  amount  of  $10,000.  Fort  defended  the 
suit  for  Spitzer  &  Co.,  and  on  the  suggestion  and  by 
express  instruction  of  T.  J.  Carlisle,  the  friend  and 
agent  of  Byrd,  and  for  the  protection  of  Byrd,  he 
replevied  the  property,  signing  Byrd's  name  as  attorney. 
Byrd  was  afterwards  informed  of  the  facts,  and  it  is 
insisted  for  the  plaintiff  in  error  that  he  ratified  the 
act  of  Fort.  It  is  on  this  point  that  the  principal 
controversy  arises — the  plaintiff  below  insisting  that 
there  was  only  a  conditional  ratification  on  the  part 
of  Byrd.  Now  that  condition,  as  put  by  Byrd  himself^ 
is  so  singular  in  its  terms,  that  it  was  hardly  possible 
for  the  jury  to  have  been  controlled  by  .it,  but  for 
the   charge   which   gives   it   a   controlling   effect. 

Byrd,  in  his  testimony,  says  of  a  conversation  about 
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the  bondi  ^'I  think  I  do  remember  that  8omethiDg 
was  said  about  it^  but  I  don't  remember  what  was 
^id.  I  told  defendant  that  I  had  never  given  him 
any  authority  to  sign  the  replevy  bond  for  me  or  in 
my  name.  He  and  Carlisle  then  explained  to  me 
that  it  was  done  for  my  benefit,  and  that  I  could  or 
would  lose  nothing  by  it.  I  said,  well  if  it  was  done 
for  my  benefit,  and  I  did  not  lose  anything  by  it,  I 
did  not  care  pro  or  con  for  it.  I  may  have  told 
them  to  do  the  best  they  could  with,  or  make  the 
best  defense  they  could  in  the  case,  but  if  I  did  I 
donH   remember." 

Carlisle  and  Fort  both  put  the  conversation  on  a 
much  more  reasonable  and  probable  basis.  Carlisle 
says,  **  Byrd  had  asked  him  to  protect  his  interest  ki 
this  matter;  that  he  told  Fort  to  sign  the  bond,  as 
it  was  to  Byrd's  interest  for  him  to  do  so.  He  in- 
stnusted  him  to  sign  Byrd's  name.  In  December,  1866, 
Byrd,  defendant  and  Carlisle  met  in  a  saloon,  ^Vhere 
everything  that  had  been  done  was  explained  to  him. 
He  said  that  he  was  satisfied  that  he  (defendant)  and 
I,  had  acted  in  good  faith.  He  said,  in  substance, 
that  if  what  we  had  done  was  done  for  his  interest, 
aod  that  he  was  not  to  be  made  liable,  he  was  sat- 
isfied." If  Col.  Byrd  had  then  objected  to  what  had 
been   done,   defendant  could  have   indemnified   himself. 

Col.  Fort  says  of  the  conversation :  "  Col.  Byrd 
wanted  to  know  something  about  this  new  lawsuit,  (the 
chancery  suit  of  Coker^s.)  Carlisle  explained  to  him. 
all  that  had  been  done,  including  the  execution  of  the 
delivery   bond  With   his  name   to   it.      Carlisle  told  him 
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that  Spitzer  &  Co.  had  been  stopped^  and  that  die 
replevying  of  the  property  was  necessary  for  them  to 
<}arry  on  their  business^  and  that  the  stoppage  of  their 
mill  would  seriously  affect  him.  After  a  full  expla- 
nation of  everthing  that  had  been  done^  every  step 
that  had  been  taken^  Col.  Byrd  said  that  he  had  no 
doubt  but  that  we  had  done  the  best  we  could  for 
his  interest,  and  as  we  parted  he  said/'well  you  will 
^have  to  do  the  best  you  can  and  take  care  of  my 
interest  the  best  you   can." 

In  view  of  this  state  of  the  evidence,  tiie  judge 
charges,  amongst  other  matters  not  objectionable,  this : 
"  If  Byrd  was  not  fully  informed,  or  if  when  informed 
he  ratified  the  act  only  conditionally,  or  in  the  event  it 
DONE  him  no  harm,  then  it  would  be  not  such  rati- 
fication as  the   law  contemplates  to   bind   him.'' 

This  is  the  only  point  where  the  judge  applies  the- 
law  to  the  specific  proof  on  this  point.  Here  then 
were  two  witnesses  stating  the  matter  in  this  condi- 
tional way — Carlisle  with  some  modification,  but  still 
in  the  form  that  it  admitted  of  this  construction — ^and 
the  court  tells  the  jury  that  such  a  ratification  would 
not  do.  Now  if  this  was  the  law,  there  can  be  no 
reversal  for  that  cause  of  course.  But  if  it  is  not 
law,   there   is  error  of  tjie   most  serious  character. 

Is  this  law?  Mr.  Byrd  is  informed  that  the  pro- 
perty has  been  released  partly  on  the  faith  of  his  name. 
He  is  interested  in  its  release,  to  enable  his  principals 
to  go  on,  as  the  only  way  of  saving  the  $10,000  for 
which  he  is  surety.  The  property  goes  to  his  indem- 
nity  under    the    trust  to    Gillespie.       It   was  a   matter 
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in  which  be  was  bound  to  act  then.  He  could  not 
temporize.  He  must  repudiate  the  act  then  and  have 
the  property  returned^  or  at  least  notify  the  court  and 
the  adverse  party  that  he  would  not  stand  bound,  or 
he  must  run  the  risk.  He  knew  that  lawsuits  were 
not  insured  to  him.  He  knew  that  it  was  not  a 
game  in  which  he  could  bind  himself  as  security  of  a 
party  if  he  was  going  to  gain  his  suit,  but  not  be 
surety  if  he  was  going  to  lose.  Yet  he  states  the 
condition  in  exactly  that  form.  Heads  I  win,  tails  you  lose^ 
Yet  Judge  Hoyle  states  as  clearly  as  he  can  in  lan- 
guage, that  such  a  condition  is  admissible,  allowable,, 
and  will  be  the  contract.  Good  faith  and  common 
business  sense  required  a  course  entirely  the  reverse 
of  this,  and  the  law  certainly  does  not  permit  such 
pandering  in  a  double  sense.  The  law  requires  him 
to  stand  upon  the  act  or  repudiate  it.  Judge  Hoyle 
allows  him  to  stand  by  it  if  it  wins,  to  repudiate  it 
if  it  loses.  He  should  have  told  the  jury,  that  when> 
Col.  Byrd  heard  that  his  name  had  been  used  and  the 
property  had  been  released,  and  while  it  was  still  in 
existence  and  in  reach,  it  was  his  duty  to  adopt  the 
act  and  take  the  consequences,  or  repudiate  it  and  take 
the  consequences;  and  that  if  he  concluded  to  accept 
the  benefit  of  the  release  of  the  property,  he  could 
not  by  saying  that  he  would  not  be  bound  if  the  card 
did  not  win — hold  himself  bound  and  free,  fast  and 
loose.  The  jury  seem  to  have  had  difficulty  on  the 
point,  and  ask  further  instructions;  but  he  labors 
through  the  matter  nearly  approaching  the  correct  so* 
Intion^   but    finally   is    wrecked     upon     the     ratification. 
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*^  but  not  conditionally/'  thus  referring  to  this  condi- 
tional ratification^  with  a  condition  that  he  was  only 
to  be  bound  if  he  won.  Mere  acquiescence  was  rat- 
ification, mere  silence  was  ratification,  estoppel  as  to 
the  complainants,  and  he  by  express  declaration  was 
willing  for  it  to  stand,  if  he  was  to  lose  nothing  by 
it.  Now  in  point  of  fact  it  was  no  condition.  Mr. 
Byrd  is  not  a  fool.  He  had  the  whole  matter  stated 
over  to  him.  He  as  a  business  man  judged  of  the 
balance  of  interest  either  way  for  himselfj  and  he  un- 
questionably said,  well  if  its  for  my  interest,  I'll  stand 
it,  in  the  sense  of  I  am  satisfied  it  is  for  my  inter- 
est and  I'll  stand  it.  In  any  other  sense  it  is  a 
ludicrous  parody  of  business  and  sense  and  good  faith. 
See  Story  on  Agency,  255,  cited  in  Leeper  v.  Jones, 
Nashville,  1871,  unreported,  No.  200.  If  the  party 
does  not  disavow  as  soon  as  the  acts  come  to  his 
knowledge,  he  makes  the  acts  his  own:  1  Par.  on 
Contracts,   49,  50,  cited   in    1  Hum.,  294. 

VanDyke,  Cooke  &  VanDyke,  for  Coker. 

McFarland,  J.,  delivered   the  opinion   of  the  court. 

L.  J.  &  C.  W.  Coker,  on  the  —  day  of  Novem- 
ber, 1866,  filed  their  attachment  bill  in  the  Chancery 
Court  at  Chattanooga,  against  Lewis  Spitzer  &  Co., 
R.  K.  Byrd,  and  others,  in  which  they  charged  that 
Lewis  Spitzer  &  Co.  were  indebted  to  them,  and  had 
fraudulently  disposed  of  their  property ;  that  a  large 
amount  of  their  property  had  been  previously  conveyed 
by   said    firm    to    one   Gillespie,    in    trust    to   secure   R. 
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E.  Byrd  from  loss  on  account  of  his  indorsement  for 
the  firm.  This  deed  was  alleged  to  be  fraudulent. 
An  attachment  was  issued,  and  levied  upon  the  prop* 
erty  in  question.  Lewis  Spitzer  &  Co.  employed 
Tomlinson  Fort,  an  attorney  at  law,  to  defend  the 
cause  for  them,  and  they  desired  to  replevy  the  prop- 
erty. Thos.  J.  Carlisle,  who  had  been  a  member  of 
the  firm,  and  who  was  a  friend  of  Byrd,  and  who 
in  bis  testimony  says  he  had  been  requested  by  Byrd 
to  look  after  his  interest  in  the  matter  of  business 
with  the  firm,  advised  and  directed  Fort  to  sign 
Byrd's  name  to  the  replevin  bond;  and  on  the  1st 
day  of  December,  1866,  a  replevin  bond  was  executed 
in  the  sum  of  $2,500.  To  this  bond  the  name  of 
R.  K.  Byrd  was  signed  by  Fort,  as  solicitor.  The 
property  upon  this  was  released,  and  turned  over,  as 
we  infer,  to  Lewis  Spitzer  &  Co.  It  does  not  ap- 
pear that  at  this  time  Byrd  had  any  knowledge  of 
the  pendency  of  the  suit.  He  lived  in  an  adjoining' 
county,  and  was  not  served  with  process  until  the 
16th   of  the   same   month. 

The  complainants  in  the  cause  prosecuted  the  same 
successfully,  and  recovered  a  decree  against  Lewis 
Spitzer  &  Co.  for  $1,372.51,  and  also,  to  satisfy  the 
same,  a  decree  was  rendered  on  the  replevin  bond  for 
the  same  amount;  but  in  this  decree  the  name  of 
Byrd  was  omitted.  No  reason  for  this  appears  on 
the  face  of  the  record,  but  in  proof  in  this  case  it 
appears  that  his  name  was  intentionally  stricken  out 
of  the  decree,  upon  the  aasumption — which  the  com- 
plainants  in   the   case   seem   to   have   admitted-^that   his 
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name  was  signed  to  the  bond  without  sufficient  au- 
thority. There  was  no  adjudication  of  this  question,, 
but   his   name  simply  omitted   in   the   decree. 

The  complainants  having,  as  they  allege,  failed  ta 
collect  their  decree,  brought  this  action  against  Fort 
to  recover  the  amount  from  him,  upon  the  ground 
that  they  have  lost  their  debt  by  his  wrongful  act  in 
signing  the  name  of  Byrd  to  the  bond  without  au- 
thority,   Byrd    being   now   the   only   solvent   party. 

The  defendant  filed  a  general  denial  of  the  cause 
of  action,  giving  notice  of  his  real  defenses,  the  na- 
ture  of  which    will   hereafter  appear. 

It  appears  clearly  that  Fort  signed  the  name  of 
Byrd  to  the  bond  under  the  direction  of  Carlisle,  who 
assumed  to  be  acting  for  Byrd,  and  his  good  faith  in 
the  transaction  cannot  be  doubted.  It  is  hot,  how- 
ever, now  insisted  by  Fort  that  Carlisle  had  actual 
authority  from  Byrd,  his  defense  is  mainly  rested  upon 
the  ground  of  a  subsequent  ratification  by  Byrd.  It 
appears  that  soon  after  the  bond  was  given,  perhaps 
about  the  latter  part  of  the  same  month,  Byrd,  Car- 
lisle and  Fort  met  at  Chattanooga,  and  a  conversation 
was  had  upon  the  subject,  and  it  was  upon  the  effect 
of  the  evidence  as  to  this  conversation  that  the  case 
probably   turned   under   the   instructions   of  the   court. 

Byrd,  Carlisle  and  Fort  were  the  witnesses  exam- 
ined in  regard  to  this  conversation.  Byrd  denies  the 
authority  of  Fort  to  sign  his  name  to  the  bond,  or 
that  he  ever  employed  him,  or  authorized  his  employ- 
ment. At  first  he  did  not  remember  the  conversa- 
tion  referred   to,   but  afterward   remembered   that  some- 
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thing  was  said  about  it,  and  says  that  in  that  con- 
versation he  told  Fort  he  had  no  anthority  to  sign 
his  name.  ^'  Fort  and  Carlisle  then  explained  to  me 
that  it  was  done  for  my  benefit,  and  that  I  could  or 
would  lose  nothing  by  it.  I  said,  well,  if  it  was 
done  for  my  benefit,  and  I  did  not  lose  any  thing  by 
it,  I  did  not  care  pro  or  con  for  it.  I  may  have 
told  them  to  do  the  best  they  could  with  it,  or  make 
the  best  defense  they  could  in  the  case,  but  if  I  did 
I  don't   remember   it." 

Carlisle  varies  this  statement  somewhat.  He  says 
''Byrd,  defendant  and  myself  met  in  a  saloon  when 
every  thing  that  had  been  done  was  explained  to  him. 
He  said  he  was  satisfied  that  he,  defendant  and  I  had 
acted  in  good  faith.  He  said  in  substance  that  if 
what  he  did  was  for  his  interest,  and  that  he  was 
not  to  be  made  liable,  he  was  satisfied ;  .  .  .  that 
at  that  time  Fort  could  have  indemnified  himself  out 
of  the   property   of  Spitzer   &   Co." 

Fort,  in  his  testimony,  shows  more  fully  that  a 
full  explanation  of  the  nature  of  the  transaction  was 
made  to  Byrd,  and  of  the  importance  of  replevying 
the  property.  He  says  after  a  full  explanation  of 
every  thing  that  had  been  done,  every  step  that  had 
been  taken,  Col.  Byrd  said  that  he  had  no  doubt  but 
that  we  had  done  the  best  we  could  for  his  interest, 
and  as  we  parted  he  said,  "  Well,  you  will  have  to 
do  the  best  you  can,  and  take  care  of  my  interest 
the  best  you   can." 

It  is  not  necessary,  for  our  present  purposes,  to 
set  forth  their  evidence  more  fully.      The  Circuit  Judge^ 
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in  his  charge  to  the  jury,  instructed  them  that  if 
Byrd,  with  a  full  knowledge  of  the  facts,  ratified  die 
act  of  Fort  in  signing  his  name,  then  he  was  bonnd 
by  it,  and  if  he  was  bound  the  plaintiff  could  not  re- 
cover; ''but  if  when  fully  informed  he  ratified  the  act 
only  conditionally,  or  in  the  event  it  did  him  no 
harm,  then  it  would  be  no  such  ratification  as  the 
law   contemplates   to   bind   him." 

The  verdict  and  judgment  were  for  the  plaintiff 
for  the  full  amount  of  their  judgment  on  the  bond, 
less  $500  voluntarily  paid  by  Fort.  Fort  has  ap- 
pealed in  error,  and  among  other  things  assigns  as 
error  the  part  of  the  charge  above  set  forth.  Since 
the  abolishment  of  private  seals  by  statute,  it  is  not 
necessary  to  show  a  formal  redelivery  of  the  l)f»nd  in 
order  to  bind  the  party,  but  it  may  be  ratified  by 
acts   in    parol. 

It  is  argued  by  the  plaintiff's  counsel  that  if  Fort 
had  no  authority  in  the  first  instance  to  sign  Byrd's 
name  to  the  bond,  then  by  this  unauthorized  act  of 
Fort,  the  plaintiff's  right  of  action  instantly  accrued, 
and  a  subsequent  ratification  of  the  act  by  Byrd  would 
not  remove  Fort's  liability.  This  proportion  is  not 
maintainable.  The  right  of  the  plaintiff  to  proceed 
against  the  obligors  in  this  bond  depended  upon  their 
successful  prosecution  of  their  suit  against  Lewis  Spit- 
zer  &  Co.,  and  upon  this  their  right  to  proceed  upon 
the  bond  accrued.  The  authorities  satisfactorily  estab- 
lish, with  but  few  exceptions,  the  following  proposi- 
tion :  "  An  act  done  for  another  by  a  person  not  as- 
suming to   act    for   himself,   but    for   such    other   person. 
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though  without  any  precedent  authority  whatever,  be- 
oomes  the  act  of  the  principal,  if  subsequently  ratified 
by  him.  In  that  case  the  principal  is  bound  by  the 
act,  whether  it  be  for  his  detriment  or  advantage,  and 
whether  it  be  founded  on  a  JifU  or  a  contract  to  the 
same  extent  as  by  and  with  all  the  consequences  which 
follow  from  the  same  act  done  by  his  previous  au- 
thority." See  1  American  Leading  Cases,  p.  572, 
where  the  authorities  are  collected.  To  make  out  the 
plaintiff  ^8  right  to  recover  in  this  cause,  it  must  ap- 
pear that  when  they  obtained  their  decree  against 
Spitser  A  Oo.,  they  were  not  entitled  to  a  decree  on 
the  bond  against  JByrd  by  reason  of  the  &ct  that  his 
name  had  been  signed  thereto  by  Fort  without  au- 
thority, ^d  that  he  was  not  then  liable  on  the  bond. 
This  is.  the  gist  of  the  action.  So  then  upon  the 
assumption  which  for  the  argument  has  been  conceded, 
that  Fort's  authority  in  the  first  instance  was  not 
sufficient  to  bind  Byrd,  the  question  as  to  whether  he 
ratified  it  before  the  liability  accrued,  becomes  a  con- 
trolling  one. 

To  understand  this  question  it  becomes  important 
to  inquire  what  acts  will  amount  to  a  ratification  in 
a  case  of  this  particular  character.  There  are  in 
some  cases  what  is  termed  express  ratification,  in  oth- 
ers ratification  will  be  presumed  from  the  acts  of  the 
party.  In  other  cases  '^  assent  may  be  presumed  by 
acquiescence  after  notice."  It  is  frequently  said  that 
the  principal  must  disavow  the  act  promptly  after  no- 
tice, or  he  will  be  bound  by  it;''  and  this,  it  is  said, 
is  so   '^  wherever  a   loss    may   accrue    from    a  delay   on 
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the  part  of  the  priDcipal  to  disavow  the  agency  or 
where  the  transaction  may  turn  out,  a  profit  or  loss 
according  to  circumstances/'  1  Am.  Lead.  Cases,  573, 
and  authority  there  cited.  Coons  v.  Buckner,  1  Heis.; 
Williama  v.  Stone?',  6  Col.  If  the  principal,  after 
knowledge  of  the  act,  avails  himself  of  its  advantages, 
he   will   be   bound   by   it — same   authorities. 

In  some  cases,  the  taking  of  benefit  under  the  act 
operates  as  an  estoppel,  in  others,  it  is  evidence  of  as- 
sent. We  now  apply  these  principles  to  the  present 
case.  It  is  not  our  province  to  determine  the  meaning 
of  the  language  used  by  Byrd  in  the  conversation  re- 
ferred to,  nor  the  effect  of  the  evidence,  further  than 
may  be  necessary  to  ascertain  the  proper  application 
of  the  law  in  view  of  this  and  th^  other  facts  in  the 
ease.  Byrd  was  a  party  to  the  cause  in  which  the 
bond  was  given,  and  had  at  the  time  been  served 
with  process.  He  had  a  direct  and  important  inter- 
est involved:  he  was  endorser  for  the  firm  of  Lewis 
Spitzer  &  Co.,  and  the  property  attached  had  been 
conveyed  in  trust  to  secure  him ;  if  the  complainants 
in  the  case  were  successful  this  security  would  be  taken 
from  him ;  if  they  failed,  his  security  remained.  If 
the  property  was  replevied  and  released  from  the  at- 
tachment it  gave  him  the  opportunity,  if  he  desired 
it,  to  subject  the  same  to  the  debts  for  which  he  was 
liable.  After  the  bill  was  filed  and  process  served 
upon  him,  he  is  informed  that  the  property  has  been 
replevied,  and  his  name  signed  to  the  bond,  and  as 
they  say,  "the  whole  matter  explained  to  him.''  He 
knew   that    Fort,    though    he    acted    without    authority. 
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had  acted  in  good  faith^  believing  he  had  authority. 
He  (Fort)  was  then  informed  that  his  authority  in  the 
first  instance  was  not  sufficient.  Upon  this  state  of 
facts,  what  was  Byrd^s  duty?  We  should  say  upon 
the  authority  referred  to,  that  if  he  did  not  intend 
to  adopt  the  act  and  take  the  consequences,  he  should 
have  repudiated  it  promptly  and  without  equivocation. 
Justice  to  Fort  and  the  complainants  in  the  case  re- 
quired this.  He  could  not  adopt  part  and  reject  the 
balance  of  the  act,  he  must  take  it  as  a  whole.  He 
could  not  be  allowed  to  assume  the  position  that  he 
would  adopt  the  act  and  take  its  benefit  if  the  cause 
resulted  in  his  favor,  but  repudiate  it  if  it  should  go 
against  him.  We  do  not  say  there  might  not  be  a 
case  where  the  principal  could  ratify  the  act  of  an- 
other upon  a  condition,  but  we  do  say  he  could  not 
ratify  the  act  upon  such  a  condition  as  seems  to  be 
implied  in  the  charge  of  the  Circuit  Judge,  that  is, 
upon  the  condition  "  the  act  was  to  do  him  no  harm.*' 
This  involves  a  palpable  inconsistency.  It  would  mean 
that  he  would  elect  to  take  the  chances  of  a  benefit 
nnder  the  act,  but  he  would  wait  to  see  the  result 
before  he  would  determine  to  suffer  any  loss  from  it. 
We  must  take  it  for  granted  that  when,  in  the  lan- 
guage of  the  witnesses,  ''  the  matter  was  fully  explained 
to  Byrd  that  he  understood  it,  that  he  understood 
how  he  was  interested  in  the  matter,  and  that  as  his 
name  was  to  the  bond  if  he  ratified  the  act,  that  if 
complainants  were  successful  in  the  suit  he,  with  the 
others,  was  liable  upon  the  bond.  We  can  hardly 
assume   that   he    misunderstood   this,    when    he   says   that 
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Fort  and  Carlisle  explained  to  him  that  the  act  was 
done  for  his  benefit,  and  that  he  could  suffer  no  loss 
from  it.  We  should  take  it  that  this  meant  that  he 
would  suffer  no  loss  either  because  he  would  be  suc- 
cessful in  the  suit,  or  if  not,  Spitzer  &  Co.  would 
meet  the  liability  or  return  the  property.  We  do  not 
see  what  other  explanation  could  have  been  given  con- 
sistent with  the  idea  of  his  name  remaining  without 
objection  upon  the  bond.  It  must  be  borne  in  mind 
that  the  conversation  referred  to  is  to  be  taken  in 
connection  with  the  other  facts,  and  Byrd's  failure  to 
take   any   other  steps   in   the   transaction. 

We  are  of  opinion  that  the  charge^  as  applied  to 
the  facts  is  erroneous,  and  calculated  to  mislead  the 
jury.  The  jury  should  have  been  told  that  it  was 
Byrd^s  duty,  upon  being  informed  of  what  had  been 
done,  to  repudiate  the  act  if  he  did  not  intend  to  be 
bound  by  it,  and  that  he  could  not  ratify  upon  the 
condition  that  he  suffered  no  loss.  This  renders  it 
unnecessary  to  examine  the  question  as  to  the  newly 
discovered   evidence. 

For  the  error  indicated  the  judgment  will  be  re- 
versed  and   the   cause   remanded   for   a   new  trial. 
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1.  Evidence.    Incompetent.    The  deposition  of  plaintiff,  taken  in  the  life- 

time  of  deceased  party  to  the  suit,  can  not  be  read  after  the  death  of 
that  partj  when  the  suit  is  against  the  administrator  of  the  deceased. 

2.  PuBADLMO.    Evidence  under  plea  of  nil  debit.    It  may  be  shown  under 

the  plea  of  nil  debit  that  the  plaintiff  is  a  married  woman.  This  evi- 
dence goes  to  the  right  of  action  and  not  to  its  form,  and  need  not  be 
pleaded  in  abatement.  A  married  woman,  except  as  to  her  separate 
property,  which  in  this  case  she  is  not  shown  to  have  owned,  is  not 
competent  to  bind  herself  by  contract,  nor  thus  acquire  property. 
The  piano  in  controversy  is  shown  to  have  belonged  to  plaintiff's  hus- 
band, and  hence  she  can  not  maintain  this  suit  in  her  own  name. 


FROM    HAMILTON. 


Appeal  in  error  from  Circuit  Court,  July  Term, 
1872.       J.   B.   HoYL,   J. 

Key,   Eakin  &   Key,   for  plaintiffs   in   error. 

Henderson,   for   defendants. 

This  is  an  action  commenced  in  the  life-time  of 
D.  V.  McCorkle,  deceased,  and  revived  against  his 
administrators.  During  his  life-time  the  deposition  of 
the  plaintiff  was  taken  and  placed  on  file.  On  the 
trial  of  the  cause  the  reading  of  the  deposition  was 
objected    to,   and    the   objection    sustained. 

This   action   of   the   Circuit   Court   presents   the   only 

question    to    be    determined    by   this    court.       Prior    to 

the  recent    legislation    on    the   subject,   parties   interested 

were  incompetent   witnesses,   but   are   now,  as   a   general 
38 
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rule^  competeDt;  but  in  actions  or  proceedings  by  or 
against  executors^  administrators,  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  called  to  testify  thereto  by 
the  opposite  party,  or  required  to  testify  thereto  by 
the'  court.       Act   of  1869-70,   ch.    78,   sec.    1. 

I  know  of  no  adjudication  of  the  question  raised, 
and  suppose  it  must  rest  upon  a  proper  construction 
of  the  statute.  This  statute  being  in  derogation  of 
the  common  law,  must  be  strictly  construed.  If  the 
plaintiff  had  been  introduced  in  person,  she  evidently 
would  have  been  incompetent.  It  is  not  perceived 
how  introducing  the  statements  of  the  plaintiff  in  a 
deposition  can  change  the  case.  If  it  is  supposed 
that  because  the  deposition  was  taken  during  the  life- 
time of  D.  V.  McCorkle,  when  the  plaintiff  was  a 
competent  witness — and  the  competency  once  established 
continues — the  reply  is,  that  during  the  life-time  of 
the  parties  they  are  competent  witnesses,  and  their 
competency  being  established,  it  would  follow  that, 
notwithstanding  the  death  of  one,  the  other  would  con- 
tinue to  be  a  competent  witness.  If  the  proposition 
is  correct,  all  that  can  be  required  to  render  a  party 
competent  against  the  express  provision  of  the  Act  is, 
that  the  action  should  have  been  commenced  during 
the  life-time  of  both  parties,  and  one  die  pending  the 
litigation.  Such  cannot  be  the  meaning  of  the  stat- 
ute; it  is  clear  and  explicit,  makes  no  exceptions,  and 
we   think   there   should    be    none. 
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Deadejrick,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  saed  the  intestate  of  defendants  for 
the  value  of  a  piano  sold  him.  He  pleaded  nil  debit 
and  payment.  In  the  life-time  of  defendant's,  intestate 
against  whom  this  suit  was  instituted,  plaintiff's  depo- 
sition was  taken  in  this  cause.  On  the  trial  she 
offered  to  read  it.  It  was  objected  to  upon  the 
ground  that  the  suit  was  now  against  the  administra- 
tors of  deceased,  and  the  deposition  was  inadmissible. 
The  objection  was  sustained  by  the  court.  It  has 
been  held  by  this  court  that  a  deposition  of  a  party, 
taken  in  the  life-time  of  the  adverse  party,  but  not 
offered  in  evidence  until  after  his  death,  can  not  be 
read   as  evidence   against   his   personal   representatives. 

The  defendant  was  allowed  to  pro>^  that  plaintiff 
was  a  married  woman  at  the  time  of  the  sale  of  the 
piano,  over  the  objection  of  plaintiffs.  This  objection 
goes  to  the  right  of  the  wife  to  sue  for  and  recover 
the  value  of  the  property  sold,  not  upon  the  ground 
that  she  cannot  sue  alone,  but  because  having  no 
right  to  the  property  sold,  she  can  not  in  any  form 
maintain  the  action.  It  does  not  appear  that  the 
property  sold  was  her  separate  property;  on  the  con- 
trary, upon  the  facts  disclosed,  the  law  makes  it  the 
property   of   the    husband. 

By  the  common  law  the  wife  can  neither  bind  her- 
self by  contract,  nor  acquire  any  right  by  a  contract 
made  with  her.  The  result  is,  as  far  as  this  record 
shows  the  facts,  she  had  no  right  to  the  property, 
and    acquired     no    right    to    bring    suit    for    its   value; 
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and  this  fact,  which  affects  the  cause  of  action,  and 
not  merely  the  form  in  which  it  is  brought,  may  be 
shown  under  the  plea  of  nil  debit ^  and  need  not  be 
pleaded   in  abatement. 

The   judgment  of  the  court  below  will  be  affirmed. 


TA.YLOR  V.   MaYHEW. 

L  Hiking  Slaves  in  Qeorqia  in  1863.  Contract  valid.  It  was  not  error 
to  hold,  a  contract  valid  at  the  time  and  place  made  would  not  oeaae 
to  be  valid  by  subsequent  changes  in  the  constitution  and  laws  of  the 
State.  The  President  of  the  United  States  had  no  power  to  free 
slaves  by  proclamation.  Such  a  proclamation  could  not  make  void 
a  valid  contract  in  regard  to  the  hire  of  slaves. 

8.  Evidence.  Incompetent..  It  was  error  to  permit  the  reading,  over  ob- 
jection, the  deposition  of  one  who  was  a  party  to  the  suit  in  his  own 
right,  and  also  as  administrator  of  a  deceased  party,  where  the  depo- 
nent's testimony  was  in  regard  to  statements  and  transactions  with 
his  intestate. 

Z,  Same.  Genei'al  objection  sufficient  as  to  competency,  A  general  objection 
made  at  the  trial  to  the  reading  of  a  deposition  is  sufficient,  when 
the  question  is  as  to  the  competency  of  the  witness  to  testify. 


PROM   HAMILTON. 

Appeal   in   error   from   the   Circuit  Court  of  Hamil- 
ton,  November  Term,    1871.       J.   B.   Hoyl,  J. 

Key,   Trewitt  &  Sharp,   for  Taylor. 
VanDyke,  Cooke  &  VanDyke,  for  Mayhew. 
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Deadebick^  J.,  delivered   the   opinion  of  the  court. 

In  April,  1870,  C.  C.  Mayhew,  as  administrator 
of  6.  A.  Conn,  and  in  his  own  right,  sued  plaintiff 
in  error  in  the  Circuit  Court  of  Hamilton  county, 
upon  a  bond  alleged  to  have  been  executed  by  said 
Taylor  and  A.  B.  Coleman,  for  the  payment  to  said 
O.  A.  Conn  and  C.  C.  Mayhew  of  $300.  Taylor 
pleaded  non  est  factum.  He  subsequently  pleaded,  by 
leave  of  the  court — 

1.  That  the  bond  was  given  for  the  hire  of  two 
negroes,  said*  by  plaintiffs  to  be  slaves  at  the  time 
of  making  the  contract,  February  5,  1863;  that  the 
bond  was  executed  in  the  State  of  Georgia,  that  at 
the  time  of  the  commencement  of  this  suit  (April, 
1870),  by  the  Constitution  and  laws  of  Georgia  said 
contract   is   null   and   void. 

2.  That  the  negroes  were  diseased  and  unable  to 
perform  manual  labor,  and  this  fact  was  known  to 
and  concealed  by  plaintiffs,  and  therefore  the  consid- 
eration   for   which   said   bond    was   executed   has   failed. 

3.  That  the  said  negroes  were  freed  the  first  of 
January,  1863,  by  the  proclamation  of  Abraham  Lin- 
coln,  then    President   of  the   United   States. 

On  motion  of  defendants  the  first  and  third  pleas 
were  stricken  out,  and  this  is  assigned  as  error.  There 
was  no  error  in  this.  The  first  plea  does  not  aver 
that  the  contract  was  not  binding  at  the  time  it  was 
made,  and  if  so  no  subsequent  amendment  of  the 
Constitution  of  Georgia,  or  legislation,  could  impair  its 
obligation . 
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The  third  plea  has  been  repeatedly  held  insufficient 
in  like  cases^  as  the  President  had  no  power  to  free 
the   slaves   in   the  southern   States    by   his   proclamation. 

Plaintiff  C.  C.  Mayhew's  deposition  was  read.  The 
record  shows  that  objection  was  made  to  the  reading 
of  the  deposition  of  C.  C.  Mayhew,  but  the  court 
overruled  the  objection,  and  the  deposition  was  read 
to   the   jury. 

Mayhew  was  plaintiff  in  his  own  right,  being  one. 
of  the  obligees  in  the  bond,  as  well  as  the  adminis- 
trator of  Conn,  the  other  obligee,  and  brought  the 
suit  for  himself  and  as  administrator.  The  obligation, 
was  to  pay  him  and  Conn  the  sum  of  three  hundred 
dollars,  and  the  action  having  been  brought  in  his- 
own  right,  and  as  administrator,  judgment  might  have 
been  rendered  for  or  against  him  as  administrator  of 
Conn,  and  under  the  modification  of  the  statute  re- 
moving incompetency  to  become  a  witness  by  reason 
of  being  a  party  to  the  suit,  or  interested  in  the  re- 
sult of  it,  we  are  of  opinion  that  Mayhew  was  in- 
competent to  testify  as  to  any  transaction  with  or 
statement   by   intestate.       Tenn.   Stat.,     sec.   3813a. 

But  it  is  argued  that  the  objection  taken  to  the^ 
deposition  of  Mayhew  was  not  sufficiently  specific,  and 
that  a  general  objection  on  the  trial  to  the  deposition^ 
without  specifying  the  causes  of  objection,  will  not  au- 
thorize the  court  to  reject  the  deposition.  If  objec- 
tion is  taken  on  the  trial  because  of  irrelevancy  of 
particular  parts  of  the  deposition,  the  grounds  of  the 
objection  must  be  specified,  and  the  particular  parts 
excepted   to   and   pointed   out.       So  if  a  deposition   con* 
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taiu  matter  competent  and  iDcompetent,  the  objection 
must  specify  the  parts  of  the  deposition  excepted  to. 
A  general  objection  to  the  reading  of  the  deposition, 
will  not  be  sufficient  to  exclude  it.  2  Head,  121. 
But  if  the  objection  go  to  the  competency  of  the  wit- 
ness to  testify  in  the  cause  the  rule  is  different.  Then 
u  general  objection  wU  be  sufficient  to  exclude  the 
deposition.       1    Swan,   336. 

Now  by  the  provisions  of  sees.  3868,  3869,  all  ex- 
ceptions to  depositions  for  want  of  notice,  because  not 
filed  in  a  reasonable  time,  or  for  other  causes  going 
to  the  admissibility  thereof,  except  objections  to  the 
competency  of  the  witness,  or  his  evidence  shall  be 
made  and  disposed  of  by  reference  to  the  clerk  before 
the  commencement  of  the  trial,  otherwise  they  will  be 
considered   as   waived. 

The  deposition  of  Mayhew  shows  upon  its  face  that 
lie  is  the  plaintiff  in  the  cause,  and  the  original  sum- 
mons shows  that  he  brings  the  suit  as  administrator 
of  Conn  as  well  as  in  his  own  right,  and  he  testifies 
of  a  transaction  with  and  statements  made  by  intestate. 
We  are  of  opinion,  therefore,  that  the  deposition  ought 
to  have  been  excluded  by  the  court.  The  verdict 
and  judgment   were   for   the   plaintiff. 

For  the  error  in  admitting  the  deposition  of  May- 
hew,  we  reverse  the  judgment  and  remand  the  cause 
for  a   new   trial. 
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PucKET  V.   Bean. 

Defaulter  Ineligible  to  Office.  Question  may  be  determined  on  num^ 
damns.  Under  the  Constitution  of  the  State,  the  election  of  a  de- 
faulter to  the  treasury  to  an  office  is  simplj  void.  Where  a  penon 
elected  aeekfl  to  compel  induction  into  office  hj  mandamu8|  and  the 
county  judge,  in  response  to  the  writ,  alleges  that  he  refuses  to  induct 
because  the  elect  is  a  defaulter,  it  is  the  duty  of  the  court  before 
whom  the  writ  of  mandamus  is  made  returnable,  to  try  the  iasue  thus 
tendered,  and  to  give  .or  withhold  a  peremptory  fiat  as  the  truth  or 
falsity  of  the  charge  of  defalcation  shall  appear.  It  is  not  necessary 
that  the  defalcation  should  have  been  previously  shown  in  some  other 
legal  proceeding.  Any  decree  or  judgment  finding  the  elect  a  de- 
faulter, would  only  establish  the  fact  prima  facie.  The  question  must 
be  enquired  into  anew  when  he  presents  himself  for  induction  into 
office. 


FROM    HAMILTON. 

Api)eal  in  error  from  Circuit  Court  of  Hamilton, 
September  Term,   1872.       J.   B.   Hoyl,   J. 

Cooke  &  Eakin,  for  Puckett,  with  whom  was  V- 
A.   Gaskill,    who   said : 

First.  Judge  Puckett  had  a  right  judicially  to  no- 
tice the  fact  that  Bean,  by  the  Constitution  and  the 
Code,  was  inelligible  to  the  office  of  sheriff:  1  Green- 
leaf  on   Ev.,   ch.    2,   sec.   6;     3   Hum.,    233. 

1.  If  a  defaulter:  Tenn.  Constitution,  sec.  26; 
Code,   sec.    748,   sub-sec.   4;     6    Hum.,   41. 

2.  For  attempting  to  hold  more  than  one  lucra* 
tive   office   at   the   same   time :     State   Const.,   sec.    26. 

Bean    is    still    tax    collector    for    special    cases,   and 
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therefore  cannot  take  the  office  of  sheriff:  Code,  sees. 
55,   56,    661,   670,   6,   last    clause. 

He  has  important  official  powers  and  emolaments : 
Code,   sees.   606,   a,   6,   610,   648,    1. 

He  cannot  get  rid  of  his  tax  collector's  office 
during  the  two  years  granted  by  sec.  661,  unless  he 
dies,  is  removed  legally,  is  suspended,  or  leaves  the 
State,   or  settles  with   the   State. 

Second.     Is    Bean   in   default  as  tax  collector? 

1.  He  owes  all  on  tax  book:  Code,  sees.  499 
and   503. 

2.  How  to  get  credits  on  settlement :  Code,  art. 
6,  sec.   648. 

3.  Bound  on  bond  for  what  ought  to  be  collected: 
Sees.   492,   599-1-2. 

4.  Record  shows  Bean  has  not  settled  as  tax  col- 
lector, or  attempted  it;  has  funds  in  hand  not  turned 
over  to  the  proper  authority,  and  is  therefore  in  de- 
fault. 

Trewhitt  &  Sharp,   for  Bean,   insisted : 

1.  The  appeal  is  improperly  granted  to  defendant 
Puckett   as   an    individual,   and   should    be   dismissed* 

2.  The  County  Court  has  no  power  to  refuse  to 
induct  the  sheriff  elect  into  office  on  account  of  any 
personal  disqualification  to  hold  the  office  to  which 
elected.  This  objection  can  only  be  made  in  the 
mode  and  manner  prescribed  by  law.  See  Code,  sees. 
889,  907.  And  this  is  the  mode  to  be  adopted  when 
the  election  is  void  because  the  person  elected  is  con- 
stitutionally  inelligible.       See   Code,   sec.    912. 
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3.  If  the  party  give  the  bond  required,  and  take 
the  oath  prescribed,-  a  certain  and  definite  penalty  ia 
prescribed  by  law  if  he  act  as  such  officer  when  dis- 
qualified: Code,  sec.  749.  This  is  persuasive  evi- 
dence that  he  is  to  be  sworn  in,  unless  the  election 
be   contested. 

4.  All  that  the  petitioner  is  bound  to  show  to 
authorize  his  induction  into  office  in  the  first  instance 
is,  1st,  his  certificate  of  election;  2d,  his  bond,  and 
offer  to  take  the  oaths  required ;  such  being  shown,, 
IS  a  prima  facie  right.  If  he  labor  under  any  of 
the  disabilities  known  to  the  law,  or  is  elected  by 
fraud,  etc.,  or  his  certificate  is  false,  the  laboring  oar 
is  on  the  person  averring  it,  and  must  be  clearly 
shown;  it  is  not  incumbent  on  the  applicant  to  nega- 
tive the  existence  of  such  disabilities.  8  Hum.,  233; 
2  Hum.,   133. 

5.  The  questions  of  ineligibility  cannot  be  inquired 
into  in  this  summary  ex  parte  manner.  There  must 
be  a  suit  regularly  instituted  in  the  mode  and  man- 
ner prescribed  by  law,  issues  made  up  under  the  order 
and  direction  of  the  court,  and  trial  according  to  the 
practice  of  the  court.  See  Code,  sees.  889,  907 ; 
Bwing  v.  Griffith^  1  Heis.,  456;  Blackburn  v.  Vicky 
2   Heis.,   377;    see,   also,    7   Col.,   59. 

6.  The  case  of  Newman  v.  Justices  of  Jefferson 
(Jaunty^  6  Hum.,  41,  does  not  apply  to  or  contravene 
the  position  we  take,  but  is  rather  an  authority  ta 
sustain  our  view  of  the  case, — the  delinquency  and  de- 
fault having  been  judicially  ascertained,  and  constituting 
a   part   of  the   proceedings   in   the   case. 
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TuKNEY,  J.,   delivered   the   opinion   of  the   court. 

By  sec.  25,  art.  2,  of  the  Constitution  of  the  State,, 
it  is  ordained:     ^'Ho  person   who  hath  heretofore  been,, 
or   may   hereafter    be,   a   collector   or    holder  of    public 
moneys,  shall   have  a  seat  in  either  house  of  the  Gen- 
eral   Assembly    or    hold    any    other    office    under    the- 
State,   until   such   person   shall   have    accounted    for  and 
paid   into   the   treasury   all   sums   for   which   he   may  be^ 
accountable   or    liable."       Sec.    1,    art.    11,    establishes: 
''All    laws    and    ordinances    now   in    force    and    use    in. 
this   State,  not   inconsistent  with  this  Constitution,  shall 
continue   in   force   and    use   until    they   shall    expire,   or 
be  altered   or   repealed    by  the   Legislature."       Sec,  748 
of  Code   enacts:     "All   free   white   males  of  the  age  of 
twenty-one  years,  who  are  citizens  of  the  United  States 
and   of   this   State,   and    have    been    inhabitants   of   the 
State,  county,  or  district   or  circuit  the   period   required 
by   the   Constitution    and    laws   of   the   State,   are   quali- 
fied  to   hold    office    under   the    authority   of  this    State,. 
except      *       *       *       (sub-sec.    4)    those    who    are    de- 
faulters   to    the    treasury   at    the    time   of   the    election, 
and  the   election    of  any   such   person   shall   be   void." 

If  one  elected  to  the  office  of  sheriff  of  a  county 
shall  be  refused  induction  into  office  by  the  Judge  of 
the  County  Court,  and  petitions  for  writ  of  mandamus 
asking  that  such  judge  shall  show  cause  why  he  so 
refuses,  and  the  judge  answer  that  the  petitioner  has 
been  tax  collector,  and,  as  such  tax  collector,  is  de- 
faulter to  the  State,  county  and  public  schools,  he  by 
such   answer  tenders   the    issue,   and    it   is   the   duty   of 
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the  court  before  whom  the  writs  are  returned  to  try 
the  question^  and;  upon  its  truth  or  falsity^  to  award 
or  refuse  the  per*»mpty  writ.  While  the  issue  of  de- 
fault may  be  raised  in  other  modes^  the  most  direct 
and  convenient  is  the   one  presented   by  this   record. 

It  is  not  necessary  that  there  shall  have  been  a 
judgment  of  conviction.  Such  judgment  would  .be 
merely  evidence  prima  fade,  and  not  conclusive  of  the 
fact,  and  might  be  for  sufficient  reason  avoided  by 
the  party  charged,  as  that  he  had  before  the  election 
paid    it,   or   had   been   relieved    by   the   Legislature. 

Whatever  judgment  or  decree  may  have  been  pro- 
nounced against  the  officer  elect  convicting  him  of 
default,  the  question  must  be  tried  de  novo  when  he 
presents   himself  for   and   is   refused   the   office. 

The  facts  in  the  record  show  the  petitioner  to 
have  been  a  defaulter  at  the  time  of  his  election  and 
at  the  time  of  his  presentation  for  induction.  The 
election   was    void. 

Reverse   the  judgment  and   dismiss  the   petition. 
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Bkandon  V.  Ckouch. 

pRACncE  IN  SuFBEMB  GouRT.  MoHon  to  dismias  appeal.  No  final  decree. 
In  the  ooart  below  it  was  agreed  to  Bubmit  the  matter  in  litigation  to 
the  award  of  arbitrators,  whose  decision  should  be  the  judgment  of 
the  court.  The  award  was  made.  The  Chancellor,  upon  motion  and 
proof,  set  it  aside  and  ordered  the  clerk  and  master  to  take  and  state 
an  account.  Appeal  from  this  action  of  the  Chancellor  was  asked 
and  granted.  Had  the  Chancellor  made  a  decree  settling  the  rights 
of  the  parties,  his  decree  could  haye  been  appealed  from.  -  But  no 
such  decree  has  been  made.  The  motion,  therefore,  to  dismiss  the 
appeal  is  well  taken  and  must  be  allowed. 


MOTION   TO   DISMISS. 


Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  settle  and  wind  up  partnership 
dealings  and  transactions.  The  partnership  is  admitted, 
and  both  parties  ask  for  an  account.  While  the  suit 
was  pending,  the  parties  agreed  to  submit  the  matters 
in  controversy  to  arbitrators,  and  that  their  award  be 
made  the  decree  of  the  court.  The  arbitrators  re- 
turned an  award  by  which  defendant  was  entitled  to 
a  decree  against  complainant  for  about  $2,700.  De- 
fendant moved  to  make  the  award  the  judgment  of 
the  court;  the  complainant  moved  to  set  aside  the 
award..  Upon  proof,  the  Chancellor  allowed  the  mo- 
tion of  complainant,  and  ordered  the  clerk  and  mas- 
ter to  take  and  state  an  account  between  the  parties. 
Prom  this  order  defendant,  with  leave  of  the  court, 
appealed. 
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Complainant  now  moves  to  dismiss  the  appeal  be- 
cause the  decree  appealed  from  is  not  final,  etc.  It 
is  not  a  final  decree,  such  as  might  be  brought  up 
by  writ  of  error;  but  it  is  insisted  for  defendant 
that  the  decree  determines  the  principles  involved,  and 
orders  an  account  so  as  to  allow  an  appeal  within 
Ihe   meaning   of  sec.   3157   of  the   Code. 

It  is  obvious  that  the  arbitrators  determined  the 
principles  involved  in  the  case  in  making  up  their 
award,  and  if  the  court  had  confirmed  it,  the  decree 
would  have  been  final.  But  in  setting  aside  the 
award,  the  Chancellor  determined  none  of  the  princi- 
ples involved  in  the  cause.  The  eflTect  of  his  ruling 
was  to  place  the  case  in  statu  quo  before  the  arbitra- 
tion  was   agreed   on. 

It  is  true,  that  if  we  now  entertain  the  appeal 
and  hold  that  the  Chancellor  erred  in  setting  aside 
the  award,  the  result  would  be  a  saving  of  time  and 
expense;  but  if  we  sustain  the  action  of  the  Chan- 
cellor, the  result  would  be  a  loss  of  time  and  an  in- 
crease of  expense.  So  that,  the  appeal  granted  in 
this  case  was  not  authorized  by  the  language  of  the 
Code,  nor  is  it  justified  by  the  reason  for  allowing 
appeal    from    interlocutory   decrees. 

The   motion   to   dismiss   the   appeal    is   allowed. 


I 
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Wood  t?.   Elledge. 

1.  Graivtb.    special  and  vague  erUries,    The  following  entry,  dated  Novem- 

ber 25,  1836,  is  void  for  vagueness:  "Samuel  B.  Mitchell,  William 
Anderson  and  John  Cunningham  jointly  entered  5,000  acres  of  land 
in  Marion  county,  on  Cumberland  mountain,  on  the  Fiery  Gizzard, 
beginning  on  a  white  oak,  thence  running  east,  thence  south  for  com- 
plement, excluding  all  older  claims.'^  It  was  shown  that  in  Marion 
county  there  are  three,  or  four  Little  Fiery  Gizzards  and  one  Big 
Fiery  Gizzard. 
The  following  entry,  dated  December  25,  1837,  is  special  and  valid: 
"Andrew  Anderson  entered  1,000  acres  of  land  lying  in  Marion  coun- 
ty, on  top  of  Cumberland  Mountains,  in  the  Horse  Shoe,  beginning 
on  a  hickory,  thence  east,  thence  south,  thence  west,  thence  north  to 
the  beginning/'  The  Horse  Shoe  is  a  well- known  place  on  Cumber- 
land Mountain.  The  younger  grant,  founded  on  this  special  entry,  is 
therefore  a  better  title  than  the  older  grant  founded  on  the  vague 
entry. 

2.  Same.     Saine.     Practice.    It  was  not  error  to  permit  the  defendant  to 

read,  over  objection,  the  entry  on  which  plaintiff's  grant  was  founded^ 
although  the  plaintifl'  had  only  read  the  grant  in  evidence. 


FBOM     MABION. 


[Transcript   not  furnished   reporter.] 
Trewhitt  &   Burt,   for  plaintiffs: 

It  will  be  perceived  that  plaintiffs'  entry,  survey 
and   grant  are   all   older   than   those   of  defendant's. 

The  court  charged  that  plaintiffs'  entry  was  void ; 
that  the  grant  was  sufficient,  but  because  of  a  void 
«ntry  it  could  not  relate  thereto,  and  could  only  take 
effect   from    its   date. 

He  charged  that  defendant's  grant  was  special; 
that    the   grant    related   thereto,   and    took    effect    from 
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date   of   entrj;   and    that    coDsequeDtlj    their    title    was 
the   superior   one. 

He  further  charged,  that  one  cannot  go  back  of 
the  grant  upon  the  mode  and  manner  and  defects  of 
entry,   but   could   when   the    entry    was   void. 

The  errors  insisted  upon  are,  upon  the  illegal  tes- 
timony admitted,  in  allowing  the  entries  to  be  read^ 
and    the   charge    of  the   court. 

Irregularity  or  fraud  in  obtaining  the  grant  do<^s 
not  make  it  void,  but  only  voidable.  The  State  only 
can  complain ;  and  in  an  action  of  ejectment  between 
third  persons,  every  prerequisite  to  the  issuance  ¥rill 
be  presumed.  PcWa  lessee  v.  Hill  ei  als.,  2  Teno., 
118,  and  authorities  cited  in  Cooper^s  edition;  see, 
also,  Overton's  lessee  v.  Campbell  &  Lackey,  5  Hay., 
165,   and   authorities   cited    in   Cooper's   edition. 

Grants  are  only  void  for  want  of  property  in  the 
grantor,  or  want  of  powers  in  the  officer  appointed 
by  the  government  to  receive  the  entries  or  issue  the 
grants.  Polk's  lessee  v.  Windel  et  als.,  2  Tenn.,  433, 
and   authorities   cited   in    Cooper's   edition. 

No  kind  of  evidence  can  be  received  to  impeach 
the  validity  of  a  State  grant,  except  on  entry,  when 
it  becomes  necessary  to  resort  to  the  entry  to  over- 
reach an  older  grant  grounded  on  a  younger  entry. 
Polk's   lessee   v.    Hill  et   als.,    2   Tenn.,    118. 

The  only  relation  established  in  North  Carolina 
and  Tennessee  between  a  grant  and  any  initiatory  act 
of  appropriation,  whereby  to  overreach  the  elder  grant 
and  confer  a  better  title,  is  the  relation  between  the 
younger  grant  and   the   elder    legal  entry.       Such   effect, 
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from  the  beginning  of  our  land  system  to  the  present 
moment^  has  never,  in  any  case,  been  conceded.  6- 
Hum.,  501;  3  Yer.,  160;  3  Hay.,  183;  2  Yer.,  384,. 
5   Hay.,    190:    Mar.   &   Yer.,    194. 

In  a  collateral  proceeding,  the  grant,  being  matter 
of  record,  cannot  in  general  be  impeached  and  de- 
clared void,  except  by  some  matter  of  record,  or  evi- 
dence of  the  same  grade  as  the  grant  itself,  or  by^ 
facts  apparent  on  the  lace  of  the  grant.  2  Sneed^ 
63;    6   Peters,    691  ;    2   Swan,    565. 

A  grant  shall  not  perish  if  its  meaning  can  be 
spelled   out.       11    Hum.,   311;    Peck,    148. 

As  against  the  elder  entry  and  elder  grant,  as  m 
this  case,  the  younger  grant  is  not  allowed  to  over- 
reach the  elder  grant  by  relation  to  the  validity  of 
the  entries.  Only  the  party  having  the  eldest  entry 
is  permitted  to  give  it  in  evidence,  and  only  thei> 
when  there  is  a  conflict  with  an  elder  grant  upon  a 
younger  entry.  1  Tenn.,  202,  427;  Cooke,  27,  32; 
Tenn.,   419. 

The  case  of  Conn's  lessee  v.  Haislip  et  aL,  1  Swan^ 
31,   is   directly   to   the   point  before   us. 

The  younger  grantee  cannot,  in  an  action  for  eject- 
ment, show  that  the  recitals  in  the  elder  grant  are 
untrue,  or  that  the  grant  is  founded  upon  a  void  en- 
try, unless  the  facts  shown  on  the  face  of  the  grant 
afford  the  evidence  that  the  grant  itself  is  void.  The 
only  remedy,  if  any  at  all,  is  by  bill  in  equity.  See 
1  Tenn.,  314;  4  Hum.,  157;  5  Hay.,  165;  2  Sneed^ 
63;     2   Swan,    565;     7   Hum.,    80;     1    Tenn.,   36;     1 

Yer.,   62;    5   Hay.,   101. 
39 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs,  who  are  the  heirs  of  R.  B.  West,  bring 
this  action  of  ejectment  against  Jos.  Elledge  to  re- 
cover a  tract  of  land  of  1,000  acres,  situated  in  Ma- 
rion county.  Plaintiffs  claim  under  a  grant  from  the 
State  of  Tennessee,  dated  in  February,  1849,  to  R. 
B.  West,  their  ancestor.  After  plaintiffs  had  read 
their  grant,  and  proved  that  the  1,000  acres  claimed 
by  defendant  was  within  the  boundaries  of  their  grant, 
they  rested  their  case.  Defendant  then  read  his  grant 
from  the  State,  dated  in  August,  1849.  He  then 
read,  over  the  objection  of  plaintiffs,  the  entry  on 
which   the   grant   of  plaintiff'   ancestor  was   founded,   as 

follows : 

[Copy  of  Entrj  No.  1619.] 

"Sam'l  B.  Mitchell,  Wm.  Anderson  and  John  Cun- 
ningham jointly  entered  5,000  acres  of  land  in  Marion 
county,  on  Cumberland  Mountain,  on  the  Fiery  Giz- 
zard, beginning  on  a  white  oak,  thence  running  east, 
thence  south  for  complement,  excluding  all  other 
claims.  William   Anderson,   locater." 

"Nov.    25,    1836.'^' 

Defendant  then  read  the  entry  on  which  the  grant 
under   which    he   claimed    was    founded,   as   follows: 

[Copy  of  Entry  No.  1683.] 

"Andrew  Anderson  entered  1,000  acres  of  land, 
lying  in  Marion  county,  on  the  top  of  Cumberland 
Mountain,  in  the  Horse  Shoe,  beginning  on  a  hick* 
ory,  and  thence  east,  thence  south,  thence  west,  thence 
north   to    the    beginning. 

"Dec.    25,    18^^7.  Peter    Anderson,    locater." 
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Defendant  proved  by  several  witnesses  that  the 
Horse  Shoe  was  a  place  of  notoriety,  and  had  been 
for  many  years,  and  that  they  never  heard  of  any 
other  place  by  that  name  in  Marion  county.  They 
prove  that  there  are  several  Fiery  Gizzard  creeks, 
which  unite  some  eight  miles  below  the  Horse  Shoe, 
and  from  where  they  unite  it  is  called  the  Big  Fiery 
Gizzard. 

Plaintiff  introduced  two  or  three  witnesses  who  tes- 
tified that  there  was  a  place  of  notoriety  in  Marion 
county  called  the  Horse  Shoe,  on  Cumberland  Moun- 
tain, on  tHe  headwaters  of  Little  Sequatchie.  These 
witnesses   never   heard   of  the   other   Horse   Shoe. 

The  Circuit  Judge  (Chancellor  Key)  charged  the 
jury  as  follows:  "The  court  charges  you  that  the 
entry  upon  ^aich  plaintiffs'  grant  is  founded  is  vague 
and  void,  and  the  case  stands  as  though  plaintifi 
claimed  under  no  entry.  The  court  is  of  opinion, 
and  charges  you,  that  plaintifis'  grant  describes  the 
land  embraced  by  it  with  sufficient  specialty,  and  the 
grant  is  valid ;  but  as  plaintifis'  entry  is  void,  their 
grant  does  not  relate  thereto,  but  the  title  takes  effect 
from  the  date  of  the  grant.  The  court  is  of  opinion, 
and  charges,  that  the  entry  upon  which  defendant's 
grant  is  predicated  is  special  and  valid,  if  such  nat- 
ural objects  as  it  mentions  are  known  and  notorious, 
eo  that  one  acquainted  with  the  region  would  know 
from  the  description  where  the  lands  are.  Defend- 
ant's grant  being  founded  on  such  entry ^  relates  back 
to  it;  and  if  defendant's  entry  is  older  than  plaintiffs' 
grant,  defendant's  title   is  superior   to   plaintiffs',  though 


612  KNOXVILLE: 


Wood  V.  Elledge. 


plaintifis^  grant  may  be  older  than , defendant's  grant, 
because   defendant's   entry   is   special   and   valid." 

The  jury  found  a  verdict  for  defendant.  Plainti& 
have   appealed. 

It  is  objected  that  the  court  erred  in  allowing  the 
defendant  to  introduce  the  entry  on  which  plaintiffs' 
grant  rested,  for  the  purpose  of  showing  that  it  was 
not  such  special  or  legal  entry  as  would  authorize 
plaintiffs  to  deraign  their  title  from  the  date  of  their 
entry.  They  had  introduced  their  grant,  which,  on 
its  face,  purported  to  be  based  upon  Entry  Ko.  1519. 
Prima  facie,  their  title  would  relate  back  to  the  date 
of  that  entry,  but  they  chose  to  rest  upon  their  grant 
alone.  It  was  clearly  competent  for  the  defendant, 
who'  proposed  to  contest  plaintiffs'  title  by  relying 
upon  his  own  entry,  which  was  older  than  plaintiffs' 
grants  to  rebut  the  prima  fade  character  of  the  re- 
citals in  plaintiffs'  grant,  by  showing  that  the  entry 
recited  as  its  basis  was  void  for  vagueness.  This 
oould  be  done  in  no  way  as  well  as  by  introducing 
the  entry  itself.  There  was  no  error  in  permitting 
defendant   to   introduce   plaintiffs'   entry. 

It  is  manifest  that  plaintiffs'  entry  was  void  for 
vagueness.  The  judge  laid  down  the  rule  well  estab- 
lished for  testing  the  validity  of  an  entry — that  is, 
that  the  entry  upon  its  face  must  contain-  such  a 
definite  description  of  the  land  appropriated,  by  refer- 
ence either  to  the  natural  features  or  to  artificial  mon- 
uments, as  to  enable  subsequent  enterers  to  identify 
and  ascertain  its  locality  and  boundaries.  Parrish  v. 
Cummins,   11    Hum.,   209.      The    proof   is,    that    there 
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are  three  or  four  little  Fiery  Gizzard  creeks^  which 
unite  and  form  the  Big  Fiery  Gizzard,  at  a  distance 
of  about  eight  miles  from  the  land  in  controversy. 
The  beginning  corner  is  "on  the  Fiery  Gizzard^  on 
a  white  oak,"  but  on  which  of  the  several  little  Giz- 
zards, or  whether  on  either,  or  on  the  Big  Gizzard, 
there  is  nothing  in  the  entry  to  determine  the  ques- 
tion, nor  is  there  anything  in  the  parol  evidence  to 
remove  the  difiSculty.  The  description  of  the  land 
entered  is,  "1,000  acres  in  Marion  county,  on  the  top 
of  Cumberland  Mountain,  in  the  Horse  Shoe,  begin- 
ning on  a  hickory,'^  etc.  Here  are  two  distinct  and 
definite  natural  objects  called  for — the  top.  of  the  Cum- 
berland Mountain  and  in  the  Horse  Shoe.  The  parol 
evidence  shows  that  the  Horse  Shoe  is  a  well  known 
and  notorious  place  on  the  top  of  the  Cumberland 
Mountain.  We  see  in  the  reference  to  these  natural 
features  of  the  county,  and  this  notorious  place  called 
the  Horse  Shoe,  as  it  is  described  in  the  evidence, 
that'  subsequent  enterers  would  be  enabled  to  identify 
and  ascertain  the  locality  and  boundaries  of  the  de- 
fendant's entry.  It  was  therefore  a  special  or  legal 
entry,  as  held  by  the  Circuit  Judge,  and  defendant 
had  a  right  to  rely  upon  its  date  as  the  real  date 
t)f  his   title. 

The  charge  of  the  Judge  is  remarkable  for  the 
-clearness,  conciseness  and  correctness  with  which  the 
law  governing  the  question  involved  was  given  to  the 
jury.  We  find  no  error  in  it,  and  affirm  the  judg- 
tnent. 
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Gill  v.   Morris. 

Promibboby  Notis.  IHneipcU  and  surety.  Principal  sued  and  diaeharffed^ 
Surely  afterwards  sued.  When  suit  is  brought  against  a  surety  for  a 
debt  from  which,  the  principal  has  been  discharged  by  a  court  of 
competent  jurisdiction,  the  surety  is  entitled,  upon  proof  of  the  fact 
of  a  valid  discharge,  to  rely  upon  the  judgment  of  dischai^  as  an 
estoppel,  and  this  is  to  be  regarded  as  an  exception  to  the  general 
rule  of  res  inter  alios  acta. 


FROM    GRAINQER. 


Appeal  in  error  from  Circuit  Court,  March  Term, 
1871.      J.   H.   Randolph,  J. 

J.  T.  Shields,  for   Gill : 

The  only  question  in  the  case  is,  can  Morris  rely 
upon  the  adjudication  in  favor  of  Creed  as  a  bar  to 
the   action   against   himself? 

1.  In  morals,  at  least,  we  think  the  former  judg- 
ment pleaded  would  hardly  be  a  bar  were  Creed  him- 
self again  sued.  The  case,  as  plainly  appears  upon 
the  face  of  the  record,  was  decided  upon  an  erroneous, 
apprehension  of  what  the  law  was,  as  is  well  settled 
by  both  this  court  and  the  Supreme  Court  of  the 
United  States,  and  also  by  the  courts  of  many  other 
States.  The  justice  of  the  judgment  can  certainly  be 
impeached. 

2.  But,  conceding  that  it  would  be  a  bar  to  an- 
other action  against  Creed,  on  no  ground,  legal  or 
moral,   can    it   be   held   to   protect   Morris.       Under   our 
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statutes  of  Joint  and  Several  Liability,  each  was  lia- 
ble, and  Gill  might  have  sued  and  maintained  an  ac* 
tion  against  each  at  the  same  time,  or  succiessivelj^ 
The  provision  of  the  Act  of  1813,  that  separate  ac- 
tions should  not  be  prdsecuted  at  the  same  time 
against  joint  contractors,  is  not  carried  into  the  Code. 
There  being  then  a  right  of  action .  against  each,  how 
can  a  judgment  in  favor  of  one  be  a  defense  in  an 
action  against  the  other?  We  can  see  no  reason  for 
it,  and  know  of  no  precedent;  if  the  latter  exists,, 
we   submit  it   should   be   overruled. 

3.  It  can  do  the  surety  no  harm;  for,  although 
there  may  have  been  a  judgment  in  favor  of  Creed,, 
such  judgment  would  not  protect  him  in  a  suit  by 
Morris   for  indemnity,   after  judgment  against  him. 

4.  To  make  a  former  judgment  a  bar,  it  must 
have  been  in  a  suit  involving  the  same  cause  of  ac- 
tion between  the  same  parties :  McKissick  v.  McKis-- 
rickf  6  Hum.,  75.  And  upon  the  merits:  Hurt  v^ 
Means,  2  Sneed,  546,  and  cases  there  cited;  4  Sneed^ 
220.  Unless  there  has  been  a  judgment  on  the 
merits,   there   can   be   no   bar. 

R.    M.   Barton,   for  Morris: 

The  question  in  the  case  is,  does  the  judgment  of 
the  Supreme  Court,  upon  the  merits,  discharging  the- 
principal  upon  the  ground  that  the  contract  is  illegal 
and   void,   also   discharge   the   surety. 

For  the  defendant  in  error,  I  submit  that  it  does. 
That  the  court  has  since  changed  its  holding  upon 
the  question   of   Confederate    money,   cannot    affect    the 
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-question.  The  decision  of  the  court  is  the  law  of 
this  case.  By  it,  it  is  adjudicated  that  the  relation 
^f  principal  and  surety  between  Morris  and  Creed 
never  existed,  because  the  contract  was  illegal.  The 
plea  avers  that  the  consideration  for  which  the  note 
was  executed  moved  from  Gill  to  Creed  alone,  and 
that  upon  that  consideration  alone  Morris,  as  Creed's 
security,  signed  the  note;  that  the  Supreme  Court, 
upon  a  case  properly  before  it,  decided  that  the  con- 
sideration was  illegal,  and  the  promise  to  pay  in  Con- 
federate money  also  illegal,  and  Creed  discharged. 
The  verdict,  upon  a  proper  charge,  finds  the  plea 
true.  Morris  w  then  sued  on  a  note  signed  by  him 
as  Creed's  security,  moved  thereto  by  a  consideration 
Tield  by  this  court  to  be  illegal  as  to  Creed,  and  of 
necessity  illegal  as  to  Creed's  security;  for  the  obli- 
gation of  a  security  is  only,  accessory  to  that  of  the 
principal.  This  being  so,  it  follows  as  an  inevitable 
consequence,  that  if  the  supposed  obligation  of  the 
principal  is  adjudged  by  the  court  to  be  void  because 
illegal,  or  for  any  reason  discharged,  there  is  no  ob- 
ligation on  the  surety.  There  can  be  no  accessory 
obligation  unless  there  is  a  valid  legal  obligation  of 
the    principal. 

"As  the  obligation  of  sureties  is,  according  to  our 
definition,  an  obligation  accessory  to  that  of  a  princi- 
pal debtor,  it  follows  that  it  is  of  the  essence  of  this 
obligation  that  there  shall  be  a  valid  obligation  of  a 
principal  debtor;  consequently,  if  the  principal  is  not 
obliged  neither  is  the  surety,  as  there  can  be  no  ac- 
<5essory   without  a  principal  obligation — according  to  the 
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rule  of  law,  that  where  the  principal  cau8e  does  not 
survive,  neither  do  the  things  which  follow  and  de- 
pend upon  it  have  an  existence."  Poth.  Obli.,  vol. 
1,  p.   177. 

'*It  results  from  the  definition  of  a  surety's  en- 
gagements,  as  being  accessory  to  a  principal  obligation, 
that  the  extinction  of  the  principal  obligation  necessa- 
rily induces  that  of  the  surety,  it  being  of  the  nature 
of  an  accessory  obligation,  that  it  cannot  exist  with- 
out its  principal;  therefore,  whenever  the  principal  is 
discharged,  in  whatever  manner  it  may  be — not  only 
by  actual  payment,  or  a  compensation,  but  also  by  a 
release — the  surety  is  discharged  likewise;  for,  the 
essence  of  the  obligation  being  that  the  surety  is  only 
obliged  on  behalf  of  a  principal  debtor,  he  therefore 
is  no  longer  obliged  when  there  is  no  longer  any 
principal   debtor   for  whom    he  is  obliged.'^      lb.,   182. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  courf. 

In  October,  1862,  Gill  loaned  to  W.  S.  Creed 
$1,500  in  Confederate  money,  and  took  his  note  there- 
for,, with  D.  Morris  and  another  as  sureties.  In 
1865,  Gill  attached  the  property  of  Creed,  as  an  ab- 
sconding debtor,  for  the  purpose  of  satisfying  the 
$1,500  note.  He  obtained  a  judgment  against  Creed 
on  the  note,  and  a  decree  for  the  sale  of  the  land 
attached.  Creed  appealed  to  the  Supreme  Court,  and 
in  1866  the  court  held  that  the  note  was  based  on 
an   illegal   consideration,   and   dismissed   the   bill. 

In  1870,  Gill  commenced  his  action  of  debt  in 
the  Circuit    Court  of   Grainger    county   against  Morris, 
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on  the  note  for  $1,500  made  by  Creed,  and  signed 
by  Morris  as  security.  Morris  relied  on  the  decree 
of  this  court,  adjudging  that  the  consideration  of  the 
note  was  illegal,  as  a  bar  to  any  recovery  against 
hiro  as  a  security  of  Creed.  The  court  held  that  the 
decree  was  a  bar,  and  gave  judgment  for  Morris,  from 
which    Gill    has   appealed. 

It  is  conceded  to  be  the  settled  law,  that  to  make 
a  former  judgment  a  bar,  it  must  have  been  a  suit 
involving  the  same  cause  of  action,  between  the  same 
parties  or  their  privies,  and  upon  the  merits.  Jib- 
Kissick  V.  McKis»ickf  6  Hum.,  75;  Hut't  v.  Mean,  2 
Sneed,   546. 

In  the  case  of  Seat  v.  CannoUy  Judge  Turley  thua 
states  the  rule  and  the  reason  of  it:  ''It  is  a  welt 
settled  principle  of  law,  that  no  one  who  is  not  a 
party,  or  in  the  relation  of  a  representative  of  a 
party,  is  estopped  from  inquiry  into  the  merits  of  a 
judgment  by  which  his  rights  are  sought  to  be  affect- 
ed, for  the  plain  common-sense  reason,  that  he  shall 
not  be  judged  without  being  heard.''  This  was  said 
in  regard  to  the  right  of  a  security  of  an  adminis- 
trator to  resist  a  suit  against  him  on  the  bond,  after 
judgment  had  been  rendered  against  the  administra- 
tor,   his   principal. 

Upon  the  principal  here  laid  down,  it  is  clear  that 
if  this  court,  instead  of  holding  that  the  note  was 
void  because  of  illegality  in  the  consideration,  had 
held  that  Confederate  money  was  a  good  consideration^ 
and  for  that  reason  had  given  judgment  for  Gill 
against   Creed,    upon    a   subsequent    suit    against    Morris 
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as  surety  be  would  not  have  been  precluded^  by  rea- 
son of  the  judgment  against  his  principal,  from  resist- 
ing a  recovery;  and  this,  in  the  language  of  Judge 
Tnrley,  ''upon  the  common-sense  reason  that  he  shall 
not   be  judged   without   being   heard." 

But  here  this  court  held  that  the  note  was 
void  as  against  Creed,  the  principal,  because  given  on 
an  illegal  consideration.  That  holding  is  to  be  fol* 
lowed  as  the  law  of  that  case,  however  erroneous  we 
now  regard  it.  That  case  was  between  Gill,  the 
payee  of  the  note,  and  Creed,  the  principal  payer* 
As  between  them,  the  law  was  settled  that  Gill  could 
have  no  recovery  on  that  note  against  Creed.  Under 
our  law,  Gill  was  not  prevented,  by  reason  of  the 
judgment  in  favor  of  Creed,  from  instituting  another 
suit  on  the  same  note  against  either  of  the  other 
makers  of  the  note.  This  right  is  expressly  secured 
to  him  by  the  statute.  If  he  had  been  met  by  the 
plea  of  Te%  judicata,  the  answer  that  the  former  suit 
was  between  diiferent  parties,  would  have  been  con- 
clusive, unless  it  could  be  shown  that  Morris  occupied 
towards  Creed  the  relation  of  a  representative  or  privy.. 
But  by  our  statute  all  joint  obligations  are  made  joint 
and  several,  and  the  obligee  may  sue  all  the  obligors 
jointly,  or  he  may  sue  them  all  successively.  It 
follows  that  the  relation  of  representative  or  privy 
did  not  exist  between  them,  and,  therefore,  that  the 
former  suit  and  the  present  not  being  between  the 
same  parties,  the  former  judgment  is  res  inter  alios 
aeto,  and   cannot   be  pleaded   as  an   estoppel. 

By   the   civil    law,   the   case   of  principal   and   surety 
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does  not  fall  within  the  rule  of  rea  inter  alios  aoUu 
fiy  the  civil  law,  the  surety  accedes  to,  and  beoomea 
bound  immediately  by,  the  contract  of  the  principal, 
and  the  former  taking  the  place  of  the  latter  for  any 
purpose  of  responsibility,  whether  actual  or  contingent: 
Pothier  Oblig.,  part  2,  ch.  6,  sec.  1.  But  by  the 
common  law,  the  surety  is  bound  by  the  terms  of 
his  own  engagement,  without  regard  to  the  stipulations 
•of  his  principal.  Hence,  as  by  the  civil  law  the 
surety  is  treated  as  a  representative  or  privy  of  the 
principal,  a  judgment  for  or  against  the  principal  is 
an  estoppel  against  a  subsequent  suit  against  the 
surety.  But  by  the  common  law,  and  by  our  own 
as  regulated  by  statute,  the  surety  not  being  regarded 
as  a  representative  or  privy,  the  common  law  rule  or 
r€8   inter   alios   acta   prevails. 

This  question  is  elaborately  examined  in  2  Amer. 
Lead.  Cases,  378  to  457,  where  the  authorities  are  re- 
viewed, and  the  rul*»  laid  down  as  follows:  "When 
the  contract  into  which  the  principal  and  surety  have 
entered  is  purely  joint  in  its  origin,  or  is  rendered 
so  by  the  form  in  which  action  has  been  brought 
iipon  it,  a  judgment  for  or  against  the  former  will, 
of  course,  be  a  complete  bar  to  any  future  proceed- 
ings against  the  latter,  as  a  consequence  of  the  gen- 
•eral  rule  of  law,  and  apart  from  the  peculiar  relations 
existing  between  them.  Whenever,  however,  their  ob- 
ligations arise,  either  out  of  distinct  contracts,  or  out 
of  a  contract  joint  and  several  in  its  nature,  it  is 
somewhat  difficult  to  determine  whether  one  can  be 
bound   or   released    by   a   judicial   determination    for    or         ^ 
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against  the  other.  The  estoppel  of  judgment  is  lim- 
ited to  parties  and  privies:  2  Smithes  Lead.  Cas.> 
683^  5th  Am.  ed.  And  it  would  seem  plain,  that 
there  is  nothing  in  the  relation  between  joint  con- 
tractors, whether  they  stand  in  the  position  of  princi- 
pal and  surety,  t>r  are  both  principals,  to  render  them 
privies  to  any  suit  or  action  in.  which  they  are  not 
parties." 

But  while  the  weight  of  authority  fully  sustains 
the  general  proposition,  that  a  judgment  for  or  against 
the  principal  is  res  inter  alios  acta,  and  therefore  can- 
not operate  as  an  estoppel  in  a  subsequent  proceeding 
between  the  creditor  and  the  surety,  yet  it  seems  im- 
possible to  reconcile  this  rule,  in  its  full  extent,  with 
the  well  established  principle  that  everything  which 
operates  as  a  partial  or  total  exoneration  of  the  prin- 
oipal,  will  necessarily  have  the  same  effect  in  favor 
of  the  surety.  'It  is  obvious  that  if  the  rule  of  res 
inter  alios  acta  is  applied  to  a  case  in  which  the 
principal  has  been  discharged,  there  may  be  a  judg- 
ment against  a  surety  who  will  either  have  no  in- 
demnity against  his  principal,  or  if  he  has,  then  the 
principal  will  be  indirectly  subjected  to  a  liability 
from  which  he  had  been  legally  discharged.  In  view 
of  the  difficulty  in  harmonising  the  conflict  between 
the  two  rules  in  the  case  stated,  the  editor  of  the 
Am.  Lead.  Cases,  vol.  2,  p.  440,  says:  "Hence, 
while  the  estoppel  of  the  judgment,  viewed  solely  as 
a  judicial  sentence,  will  be  confined  to  the  parties  be- 
tween whom  it  is  rendered,  it  will,  notwithstanding, 
have  the    same    effect  as    any   other    transaction    which 
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gives  the  principal  rights  ioconsistent  with  those  which 
the  creditor  seeks  to  enforce  against  the  surety,  and 
will  constitute  a  defense  which  would  always  have 
been  good  in  equity,  and  which  should  now  be  sua- 
ytained   in   a   court   of  law." 

The  result  is,  that  when  suit  is  brought  against  a 
surety  for  a  debt  irom  which  the  principal  has  been 
discharged  by  a  court  of  competent  jurisdiction,  the 
surety  is  entitled,  upon  proof  of  the  fact  of  valid 
discharge,  to  rely  upon  the  judgment  of  discharge  as 
an  estoppel;  and  this  must  be  regarded  as  an  excep- 
tion  to   the   general   rule   of  res   inter  alios   acta. 

It  follows  that  there  was  no  error  in  the  judg- 
ment,  and   the   same    is   affirmed. 


Hurst  v.  Liford. 

Attachment  Suit.  Lei^  upon  land.  Judgment  by  eonfem<m,  Ek/eeuJUUm 
mcardedj  but  venditioni  exponas  vmied.  Sale  under  this  wrii  void.  Suit 
was  commenced  by  levy  of  attachment  upon  land  of  defendant,  who 
came  into  court  and  confessed  judgment  for  $600,  and  coats.  Execu- 
tion was  awarded,  but  the  clerk  issued  a  venditioni  exponas  to  enforce 
the  attachment  levy.  The  land  was  sold  and  the  sheriff  executed  a 
deed  to  the  purchaser.  The  purchaser  got  no  title.  The  clerk  had 
no  power  to  issue  any  other  writ  than  the  one  prescribed  in  the  judg- 
ment. 


FROM   CLAIBORNE. 


Appeal    in    error    from   the    Circuit   Court  of    Clai- 
borne,  September   Term,    1871.       J.  H.  Randolph,   J. 
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FuLKERgON,  for  Hurst 


Evans,  for  Liford. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Liford  sued  Hurst  in  ejectment,  in  the  Circuit  Court 
of  Claiborne  county,  to  recover  a  tract  of  land.  Plain- 
tiff claimed  title  under  a  sheriff^s  deed,  and  the  only 
question  in  this  case  is,  whether  the  evidence  shows 
such  a  judgment,  execution,  levy  and  sale  as  enabled 
the  sheriff  to  communicate  to  plaintiff,  who  was  the 
purchaser,   a  good    title? 

It  appears  that  on  the  23d  of  October,  1865,  Li- 
ford commenced  his  suit  by  original  attachment,  in  the 
Circuit  Court  of  Claiborne  county,  against  Hurst  and 
others.  The  writ  of  attachment  was  levied  on  the 
land  in  controversy  on  the  same  day.  No  publica- 
tion   or   order  of  publication   was   made. 

On  the  5th  of  July,  1866,  Liford  issued  a  sum- 
mons for  Hurst,  which  was  executed  on  him  on  the 
20th   of    March,    1867,   returnable    to    the    May   Term, 

1867.  Declaration  was  filed,  which  recites  that  Hurst 
was  '^before  the  court  by  summons  and  attachment 
summons.'^  Hurst  put  in  several  pleas — some  of  which 
demurred  to,  and  on  other  there  were  issues.  The 
cause   was    continued     from    term   to   term,    until    May, 

1868,  when^  the  defendant  by  agreement,  withdrew  his 
pleas  and  confessed  judgment  for  $600,  for  which  judg^ 
ment  was  rendered  as  follows :  "  It  is  therefore  con- 
sidered by  the  court,  that  the  plaintiff  recover  of  the 
defendant,    John    Hurst,   the   said   sum    of    six    hundred 
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dollars,  the  damages  aforesaid  confessed^  and  also  all 
the   costs   of  this  suit,  for  which   execution    may    issue/' 

The  record  fails  to  show  whether  any  execution 
issued  on  this  judgment  or  not,  nor  does  it  show  that 
the  clerk  issued  a  venditioni  exponas  for  the  sale  of 
the  land  under  the  levy  made  upon  the  attachment — 
but  the  sheriff  in  his  deed  recites,  that  on  this  judg- 
ment an  order  of  sale  was  issued  by  the  clerk,  whicl^ 
come  to  the  hands  of  Chadwick,  sheriff,  who,  in  obe- 
dience thereto,  advertised,  etc.,  and  on  the  3d  of  Au- 
gust,   1868,   sold    said    tract   of  land   so   attached,   etc. 

From  this  it  is  apparent  that  no  execution  was 
issued  and  levied  upon  the  land,  but  that  the  clerk 
issued  a  venditioni  expands,  ordering  the  sheriff  to  sell 
under  the  levy  made  on  the  attachment.  It  follows 
that  the  validity  ol  plaintiff's  title  depended  entirely 
upon  the  authority  of  the  clerk  to  issue  a  venditioni 
exponas  instead  of  a  fieri  facias.  If  it  be  conceded 
that  Liford  did  not  abandon  his  proceeding  by  origi- 
nal attachment,  by  resorting  to  a  summons  to  bring 
Hurst  into  court,  it  is  well  settled  that  when  the  judg- 
ment was  rendered,  the  plaintiff  had  the  election  to 
resort  to  the  enforcement  of  his  recovery  under  the 
attachment,  by  venditioni  exponas,  or  to  rely  simply 
upon  his  fieri  facias.  It  is  also  settled,  that  if  he 
rely  upon  his  fi^n  facias,  he  thereby  waives  the  lien 
of  his  attachment.  2  Tenn.  R.,  273;  1  Swan,  211. 
The  time  to  make  the  election  is  when  the  judgment 
against  the  person  is  rendered.  In  this  case  plaintiff 
elected  to  rely  upon  an  execution,  and  he  thereby 
waived    his    right    to    resort    to    his    attachment     lien. 
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The  clerk  had  no  power  to  issue  any  other  writ  than 
that  prescribed  in  the  judgment.  His  issuance  of  a 
venditioni  exponas  to  enforce  the  attachment  levy  was 
anauthorized  and  void.  It  follows  that  plaintiff  got 
no  title  by  his  purchase  at  sheriff's  sale,  or  by  the 
sheriff's   deed. 

The   judgment   is   reversed. 


Railroad  v.  Hurst. 

1.  MiLiTABY  Ordeks.     Protection  to  citizen  obeying.      An  order  issued  by 

a  regularly  constituted  military  authority,  during  the  civil  war,  pro- 
tected the  citizen  obeying  it.  It  was  not  his  duty,  nor  in  his  power, 
to  call  in  question  the  legality  of  the  order,  or  the  authority  of  the 
officer  to  issue  it. 

2.  Same.      iSame.      If  a  citizen  and  a  Railroad  Company  were  ordered  by 

the  military  authorities  to  transport  the  cotton  of  defendant  in  error, 
from  Chattanooga  to  Atlanta  during  the  war,  and  they  obeyed,  and 
a  part  of  the  cotton  was  lost  or  destroyed,  but  not  through  the  negli- 
gence  or  fault  of  the  Railroad,  it  would  not  be  responsible  for  sucb 
loss.  It  was  the  duty  of  defendant  in  error,  having  notice  of  such 
orders  and  the  transportation  of  his  cotton,  to  look  after  it  himself. 
If  loss  ensued  from  his  failure  to  do  so,  he  must  bear  it. 

8.  Evidence.  Political  serUiments  of  litiganls.  It  was  error  in  the  Circuit 
Judge  to  permit  the  political  sentiments  of  the  parties  to  the  litigation 
during  the  war,  to  be  given  in  evidence.  It  was  error  to  charge, 
"Such  evidence  had  nothing  to  do  with  the  case,  except  as  it  may  aid 
in  a  better  understanding  of  the  legitimate  facts  and  circumstances 
40 
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of  the  case,"  without  telling  the  jury  how  such  proof  could  aid  them. 
The  value  and  weight  of  the  testimony  the  jury  must  determine;  but 
the  legitimacy  of  testimony  is  for  the  court  to  pass  upon.  The  proof 
allowed  in  this  case  was  illegal,  and  could  only  excite  prejudice. 


FROM   HAMILTON. 


Appeal    in   error    from   Circuit   Court  of   Hamilton, 
July   Term,    1872.      E.  E.  Gillexwaters,  J. 

Jno.  Baxter,  for  Railroad.  • 

This  suit  is  by  the  defendant  in  error,  to  recover 
$50,000,  for  an  alleged  loss  of  176  bales  of  cotton. 
The  facts  are  as  follows: — In  the  spring  of  1862,  the 
<lefendant  stored  186  bales  of  cotton  with  J.  L.  M. 
French,  a  coramision,  storage  and  forwarding  merchant, 
of  Chattanooga,  with  special  instructions  to  retain  it 
until  he  gave  him  further  directions  in  regard  to  it. 
Shortly  after  it  was  so  stored  with  French,  a  detach- 
ment of  the  Federal  army  approached  Chattanooga^ 
planted  itself  on  the  opposite  side  of  the  river  and 
threw  some  shells  into  the  city,  one  of  which  passed 
through  French's  warehouse.  Gen.  Ledbetter,  com- 
manding the  rebel  forces  in  Chattanooga,  began  pre- 
parations to  evacuate  the  city,  and  issued  an  order 
commanding  French,  the  custodian  of  the  cotton,  to 
send  the  cotton  back  to  Atlanta.  French,  in  view  of 
all  the  circumstances  surrounding  him,  decided  to  ob.ey 
the  order,  and  accordingly  had  the  cotton  "drayed" 
to  the  defendant's  depot,  accompanied  with  written  in- 
structions to  carry  it  to  Atlanta.  It  was  accordingly 
received,   and   defendant   executed    a  receipt   undertaking 
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and  agreeing  to  carry  and  deliver  the  same  to  Hurst^ 
the  owner,  at  Atlanta.  The  defendant  did  so  carry  it. 
But  Hurst,  the  consignee  and  owner,  was  not  there  to 
receive  it,  and  had  no  one  to  represent  him;  and  after 
due  enquiry  and  a  failure  to  find  Hurst  or  any  one 
authorized  to  act  for  him,  the  defendant,  as  by  law  it 
was  authorized  to  do,  (see  Angel  on  Carriers,  sec.  — ) 
turned  the  cotton  over  to  a  solvent  and  reliable  com- 
mission merchant  and  warehouseman,  to  keep  for  the 
plaintiff  Hurst.  In  the  conflicts  and  casualties  of  the 
war,  the  cotton  was  destroyed  and  consequently  lost, 
and   it   is   for   this   loss   this   suit   is   being   prosecuted. 

The   plaintiff  declared   in    four   counts: 

1st.  For  an  alleged  failure  to  carry  the  cotton  from 
Atlanta  to  DaUon,  Georgia,  and  there  to  deliver  it  to 
the   East   Tennessee   &   Georgia   Railroad. 

2d.  For  failing  to  carry  the  cotton  from  Atlanta, 
Georgia,  to  Chattanooga,  to  be  there  delivered  to  the 
East  Tennessee  &  Greorgia  Railroad,  to  be  carried  to 
the  plaintiff  at  Athens ;  but  that  after  carrying  the 
cotton  to  Chattanooga,  the  defendant  carried  it  back  to 
Atlanta,  Georgia,  against  plaintiff^s  remonstrances,  where 
it  was   lost. 

3d.    Is  a  count   in   trover   for  an  alleged   conversion. 

And  4th.  Alleges  that  defendant  carried  the  cotton 
from  Chattanooga  to  Atlanta  against  plaintiff^s  consent, 
and  failed  and  refused,  when  requited,  to  receive  and 
ship  back  from  Atlanta  and  carry  it  to  Athens,  Ten- 
nessee. It  is  not  plain  whether  the  plaintiff  expected, 
under  this  count,  to  recover  because  of  the  transpor- 
tation  from   Chattanooga   to   Atlanta,  or  for  defendant's 
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refusal^  when  requested,  to  receive  and  ship  it  firom 
Atlanta  to  Athens,  Tennessee.  The  pleader  seemed  to 
have  had  no  clear  idea  himself  at  the  time  of  draught- 
ing this  count.  But  it  is  probable  that  the  pleader 
intended,  (and  such  I  presume  will  be  the  legfal  con- 
struction), to  seek  a  recovery  of  damages  for  defend- 
ant's refusal  to  receive  and  carry  the  cotton,  when  re- 
quested,  from   Atlanta   to    Athens. 

Such,  may  it  please  the  court,  is  the  case  as  pre- 
sented  by   plaintiff^s   declaration. 

This  case  was  once  before  this  court  on  appeal. 
If  the  opinion  then  delivered  is  authority,  the  legal 
merits  of  this  case  are  definitely  and  conclusively  settled. 
But  on  six  different  trials  since  had  in  the  court  below,, 
the  courts  and  the  juries  have  invariably  repudiated  or 
evaded  the  law  of  the  case  as  adjudged  by  this  court. 
I  will  not  only  cite  the  former  decision  of  this  court 
in  this  case,  but  cite  other  authorities  and  endeavor  by 
argument  to  support  the  decision  made  by  this  court 
in    this   very   identical   case. 

Factors,  commission  merchants,  etc.,  are  qiiasi  publia 
agents.  Their  authority  may  be  limited  by  special 
instructions,  which  is  always  binding  between  them  and 
their  principals  and  third  parties  cognizant  of  the  pri- 
vate instructions  limiting  their  authority.  But  third 
parties,  unless  they  have  personal  knowledge  of  the 
special  instructions,  have  the  right  to  deal  with  them 
upon  the  supposition  that  they  possess  all  the  powers 
and  authority  usually  accorded  to  such  agents  and  re-* 
cognized   by   law. 

In   this   case   the   plaintiff  in   error — ^the   Western    & 
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Atlantic  Railroad — had  no  notice  of  the  special  instruc- 
tions  of  Hurst  to  French  to  hold  the  cotton  for  further 
orders  from  him.  French  says,  in  one  part  of  his 
evidence,  that  ^^they/'  meaning  the  Railroad  employees, 
*^  knew  all  about  it.''  But  he  meant,  as  the  court  will 
clearly  see,  that  defendant's  agent  knew  that  it  was 
being  shipped  under  military  order.  There  is  and  can 
be  no  pretense  that  the  W.  &  A.  Railroad,  or  any  of 
its  agents,  knew  that  Hurst  had  instructed  French  to 
hold   it   until   he   directed   him    to   ship  it 

But  if  the  defendant  did  know  this  fact,  it  also 
knew  that  agents,  in  unforeseen  emergencies,  had  the 
right  to  depart  from  their  instructions.  Story's  Agency, 
sees.  85,  114,  118;    Parsons   on  Contracts,  1  vol.,  p.  94. 

In  view  of  the  foregoing  authorities,  this  court  in  this 
case  in  the  former  appeal  said,  in  substance,  ''that  if 
•  the  jury  should  find  that  the  military  order  from  Led- 
better  was  addressed  to  French  and  not  to  the  W.  A 
A.  Railroad,  the  responsibility  of  deciding  whether  he 
would  or  would  not  obey  it  was  with  French,  and  that 
if  he,  French,  decided  to  obey  it,  and  tendered  the 
cotton  to  the  defendant  for  shipment  to  Atlanta,  the 
defendant  had  no  power  to  revise  French's  decision  of 
the  question,  but  was  obliged  to  receive  and  transport 
it  according   to   French's   directions." 

The  defendant's  counsel  on  this  last  trial  requested 
the  court  so  to  instruct  the  jury.  But  his  Honor 
thought  to  improve  on  the  language  of  this  court,  and 
after  some  general  and  desultory  remarks,  said :  "  If 
the  proof  is  that  French  was  the  agent  of  the  plain- 
tiff, that   as   such   he  had   the  custody  of  the   cotton  in 
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controversy  for  its  safe  keeping,  that  for  this  purpose 
it  beoame  necessary  to  remove  k,  that  he  did  so  through 
defendant  as  a  common  carrier,  then  there  is  no  lia- 
bility  by   reason   of  the   shipment   by    defendant/' 

The  material  distinction  between  the  instructions 
asked  for  and  the  instructions  given,  are  broad  and 
obvious. 

With  the  further  view,  it  would  seem,  of  breaking 
the  force  of  the  clear  and  explicit  exposition  of  the 
law  as  laid  down  by  this  court,  his  Honor  proceeded : 
"  Where  goods  are  tendered  for  shipment  and  there  is 
no  notice,  actual  or  constructive,  of  fraud  to  the  car- 
rier, he  may  accept  and  carry,  etc.,  without  liability.'*^ 
Why  this  instruction?  There  was  no  evidence  in  this 
case  to  make  it  necessary  thus  to  instruct  the  jury ; 
and  to  do  so  was  to  weaken  the  principle  in  this  case 
as  announced  by  this  court;  and  to  impress  them  with 
the  belief  that  there  was  something  in  the  ease  evi- 
dencing fraud,  of  which  the  defendant  might  have  had 
actual   or  constructive   notice. 

After  thus  charging  on  other  matters  of  which  there^ 
was  no  evidence,  he  turns  to  the  first  question  and 
varies  his  language  thus:  "But,  if  the  proof  is  that 
French  was  the  plaintiflF's  agent;  that  a  military  order 
was  addressed  to  him  alone,  ordering  the  shipment; 
that  he,  French,  elected  to  obey  it  and  make  the  ship- 
ment ;  defendants  were  not  bound  to  reverse  his  decision^ 
nor  enquire  into  the  authority  of  the  military,  nor  the 
propriety  of  the  election  of  the  agent,"  ect.,  but  might 
receive  and  ship;  "but  if  the  proof  is  that  there  was 
collusion   between   defendant   and   French,"  or  "between 
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these  and  the  military/^  in  the  interest  of  another 
party,  "knowingly  ignoring  the  rights  of  plaintiff  and 
in  fraud  of  his  rights,^'  then   defendant  would   be  liable. 

Then  the  court  proceeds  to  say,  "that  if  French 
directed  or  ordered  the  shipmet  to  Athens,  but  defend- 
ant disregarded  the  order  and  shipped  to  Atlanta,  and 
the   cotton   was   lost,   plaintiff  may   recover." 

Upon  these  points  there  was  no  evidence,  and  in- 
structions on  points  not  arising  in  the  case,  touching 
matters  to  which  there  is  no  evidence,  on  a  mere  hy- 
pothetical  case,   is  erroneous. 

Parties  are  entitled  to  clear  and  explicit  instructions 
CD  the  points  made  by  the  evidence,  and  instructions 
upon  abstract  propositions  not  raised  by  the  evidence,, 
is  error:  10  Yer.,  514;  1  Head,  215;  1  Iredell,  118^ 
479;    2  Iredell,  61,  331;    3  Iredell,  470. 

On  referring  to  the  evidence  in  the  record,  the  court 
will  see  that  the  shipment  of  the  cotton  by  French 
was  in  the  spring  of  1862 ;  that  he,  French,  immedi- 
ately by  letter  notified  Hurst,  the  owner,  of  the  fact; 
that  Hurst  received  the  letter  in  due  course  of  mail, 
a  day  or  two  after  the  shipment  of  the  cotton,  and 
although  he  lived  and  remained  on  the  line  of  Rail- 
road only  sixty-three  miles  from  Chattanooga,  where 
the  mail  was  carried  daily,  he  made  no  reply  to  French^s 
letter,  and  never  at  any  time  and  in  any  manner  made 
known  his  dissent,  if  in  fact  he  did  then  dissent  from 
what  had  been  done,  either  to  French  or  to  defendant, 
till   he   commenced    this  suit  in    1866. 

Upon  this  state  of  facts  the  defendant  asked  the 
court  to   instruct   the  jury   "that  if  French   was  acting 
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under  an  emergency  not  contemplated  by  the  parties 
at  the  time  the  cotton  was  stored,  and  that  French 
acted  iu  good  faith  for  plaintiff's  benefit;  that  French 
reported  the  facts  to  plaintiff,  plaintiff  was  bound  to 
reply  within  a  reasonable  time,  repudiating  or  dissent- 
ing from  the  shipment  to  Atlanta,  and  if  he  failed  to 
do  so,  it  was  a  ratification  of  the  act,  and  that  for 
this  reason  no  recovery  could  be  had."  In  response 
the  court  instructed  the  jury  substantially  as  requested, 
but  in  another  part  of  his  charge  said :  '^  If  in  case 
of  a  tort  by  the  agent  and  notice  to  the  principal,  the 
latter  is  not  required  to  repudiate  the  act."  This  is 
objectionable,  because  there  was  no  evidence  of  a  tori 
on  the  part  of  French ;  2nd]y,  if  there  was,  it  would 
make  no  difference;  and  3rdly,  he  did  not,  as  he  ought 
after  introducing  this  new  subject,  to  which  there  was 
no  evidence  or  occasion  to  refer  to,  explain  to  the  jury 
what  a  tort  was.  Story's  Agency,  sees.  263  to  258. 
See  also  an  unreported  case  of  Sego  v.  Martin^  decided 
by  Judge  Nelson  at  this  place,  September  Term,  1871. 
In  the  progress  of  the  cause  it  was  shown  in  evi- 
dence and  argued  by  plaintiff's  counsel,  that  the  State 
of  Georgia  and  her  authorities,  who  controlled  the  W. 
<fe  A.  Railroad,  were  friendly  to  the  rebellion  and  wil- 
lingly cooperated  with  the  military,  etc.,  endeavoring 
to  impress,  and  doubtless  did  impress,  the  jury  with 
the  idea  that  because  of  their  friendliness  to  the  re- 
bellion and  willing  cooperation  with  the  rebellion,  the 
W.  &  A.  Railroad  was  responsible  for  the  order  of 
Oen.  Ledbetter,  directing  French  to  send  back  the 
cotton. 
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To   avoid    such     influence    with   the    jury,   defendant 
asked    the   court   to   take   the    evidence   from    the    jury, 
and   to    instruct    them    "that    such   willing    cooperation 
by  Georgia  or  by  the   employees   of  the  W.  &  A.  Rail- 
road   with    the   rebellion,   will    not   render  the   defendant 
liable."       But  the  court  gave   no   instruction   upon  this 
point,  but  said,  "any  evidence   now  before   you,  tending 
to   show    that  the    State   of    Georgia   or    employees    of 
defendant    cooperated    with    the   rebellion   is    withdrawn, 
except   such,   if  any   there   be,  which    tends   to  show  co- 
operation   by   the    defendant    mth   the  rebellion,   or   any 
party   or  cav^e  in  fraud  of  the   rights  of  the    plaintiff 
in   the   shipment   of  the   cotton    in    controversy." 

This  is  erroneous.  Ist,  because  the  court  did  not 
instruct  as  prayed  for;  2ndly,  because  he  suggests,  by 
submitting  the  question  that  there  was  some  evidence 
of  fraud  as  against  the  plaintiff  by  defendant  in  the 
shipment  of  this  cotton  ;  3rdly,  because  by  his  manner 
of  stating  it,  he  leaves,  or  may  have  left,  the  jury 
under  the  impression  that  defendant's  cooperation  with 
the    rebellion    was   evidence   of  its    liability. 

It  was  also  insisted  by  defendant  that  the  political 
views  of  the  parties  had  nothing  to  do  with  the  trial. 
On  this  point  the  court  delivered  itself  of  this  lumi- 
nous legal  exposition :  "  The  political  relations  of  the 
parties  must  have  nothing  to  do  with  the  cause,  except 
as  they  may  aid  in  a  better  understanding  of  the  le- 
gitimate facts  and  circumstances  of  the  case."  This 
is  exceedingly  clear.  The  evidence  is  objected  to  as 
incompetent,  but  instead  of  ruling  it  out  as  illegal,  the 
court   admits   it   and   then    undertakes   to   guard    against 
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any  improper  use  of  it^  and  tells  the  jury  that  it  is 
not  to  be  considered,  "except  as  it  may  aid  in  a  bet- 
ter understanding  of  the  legitimate  facts  and  circum- 
^^tances  of  the  case,"  without  defining  what  are  the 
"legitimate  facts  and  circumstances  of  the  case,"  or 
in  indicating  how  or  to  what  extent  it  can  aid  in  this 
praiseworthy    end. 

Defendant's  counsel  requested  the  court  to  instruct 
the  jury,  that  there  was  no  evidence  in  the  case  to 
authorize  a  verdict  for  the  plaintiff,  on  the  1st,  2nd 
or  4th  count,  which  the  court  declined  to  give,  but 
charged  that  if  they  found  for  the  plaintiff,  they  could 
return  a  general  verdict  on  the  declaration :  1  Iredell^ 
440.  The  court  is  bound,  in  any  case,  to  pronounce 
whether  the  evidence  corresponds  with  the  allegations. 
1  Iredell,  118,   and   numerous   other   decisions. 

There  are  in  the  admission  of  evidence  and  charge, 
fifteen  or  twenty  other  errors,  to  which  it  is  not  deemed 
necessary  to  call  the  attention  of  the  court,  as  those 
above  already  referred  to  are  sufficient  for  the  present 
purpose. 

VanDyke,  Cooke  &  VanDyke,  for  Hurst. 

TuRNEY,   J.,   delivered   the   opinion   of  the  court. 

During  the  late  war  between  the  States,  the  mili- 
tary orders  of  either  of  the  contending  parties  in  occu- 
pation of  the  territory,  issued  from  a  constituted  mili- 
tary authority,  were  of  themselves  protection  to  parties, 
soldiers  or  citizens  acting  in  obedience  to  them.  The 
power  of  military  commanders  backed   by  bayonet*,  and 
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the  organization  of  courts  martial,  and  the  not  unfre- 
quent  punishment  administered  without  trial  or  oppor- 
tunity of  defense,  and  upon  the  mere  order  of  a  mil- 
itary satrap,  soon  taught  subordinates  and  citizens  that 
resistance  was  futile,  and  a  discussion  of  the  legality 
or  righteousness  of  the  command  empty  folly.  There 
was  no  going  behind  the  order.  The  military  was  a 
law  unto  itself.  Then  if  from  its  undeniable  force  or 
conclusiveness  or  from  a  fear  of  punishment  for  diso- 
bedience to  it — without  regard  to  its  soundness  in  law 
and  right — parties  to  whom  or  for  whom  it  was  issued 
obeyed  the  order,  they  are  protected,  the  responsibility 
resting  with  him  from  whom  it  emanated.  To  require 
individuals  or  corportions  to  resist  or  disobey  a  mili- 
tary organization  supported  by  a  government,  is  to 
change  the  law  and  require  an  impossibility.  The  law 
is  founded  in  reason,  adapted  to  the  capacity  of  the 
citizen,  and  not  demanding  unreasonable  conduct  from 
its  subjects.       An   order   in    the    words : 

"  Head   Quarters,  1st  Brig.,  B.  Tenn., 

"Chattanooga,  May  1,  1862. 
"Mr.  John  L.  M.  French — Sir:  The  General  com- 
manding this  post,  directs  me  to  say  that  he  wishes 
the  cotton,  186  bales,  you  have  in  store  for  one  Mr. 
J.  L.  Hurst,  and  two  bales  for  Mr.  Spurlock,  to  be 
shipped  to  Atlanta  either  to-day  or  to-morrow.  Tou 
will  please  inform  the  General  when  the  cotton  has 
been   shipped.  Very   respectfully, 

"H.  Goldthwaitt,  A.  A.  G.'' 
IS  a   peremptory   order   to   French,   and  when   presented 
to  the   W.  &  A.  Railroad    Co.,  with  an  order  for  trans- 
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portation,  amounted  to  a  peremptory  order  to  the  Com- 
pany,   which   is  now   the   plaintiff  in    error. 

By  it,  French  is  commanded  to  report  to  the  Gen- 
eral that  the  shipment  has  been  made,  and  in  order 
that  he  may  make  that  report,  an  order  of  transport 
tation  is  given  him  upon  the  carrier.  Presenting  theee 
with  the  cotton,  French  relieves  himself  by  shifting 
the  responsibility  to  the  carrier,  and  its  disobedience 
would  have  subjected  its  employees  in  charge  of  the 
road   to   punishment. 

If  then,  in  obedience  to  this  order,  the  plaintiff  in 
error  shipped  the  cotton  to  Atlanta,  though  against  the 
will  of  Hurst  its  owner,  it  will  be  protected  from 
liability    for   the   act   of   shipping. 

If  when  the  cotton  reached  Atlanta,  the  plaintiff  in 
error,  through  its  agents  and  employees,  exercised  rea- 
sonable care  and  diligence  in  securing  storage  and 
protection  for  it,  until  such  reasonable  time  as  within 
which  the  owner  might  look  after  it,  then  it  cannof 
be   made   responsible    for   its   destruction. 

If  within  a  ))eriod  after  the  arrival  of  the  cotton 
at  Atlanta,  too  short  for  the  owner  to  have  attended 
to  it,  he  having  notice  of  its  shipment  under  the  mili- 
tary order,  part  of  the  cotton  was  burnt  without  the 
fault  or  negligence  of  the  plaintiff  in  error,  it  would 
not   be   liable. 

If  the  defendant  in  error  was  notified  of  the  ship- 
ment to  Atlanta,  it  was  his  duty  to  have  looked  after 
his  interests  himself  or  by  an  agent,  without  unreason- 
able delay ;  failing  to  do  so,  he  would  have  to  sustain 
any   loss   ensuing. 


4 
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It  is  to  be  borne  in  mind;  that  these  principles  are 
announced  with  reference  to  a  military  order  and  ac- 
tion  under  it. 

It  is  the  duty  of  a  court  charging  a  jury^  to  con- 
^  fine  itself  to  the  questions  of   law  raised  by  the   facts 

of  the  case,  and  not  to  travel  out  of  them  and  charge 
upon  theoretical  or  abstract  propositions  not  raised  by 
£he  evidence.  Such  course  is  calculated  to  confuse 
and  mislead  the  jury,  and  when  it  plainly  appears  as 
in  this  case,  or  is  even  doubtful  that  such  has  been 
the  effect,   it  is  error. 

If  a  party  is  permitted  to  prove  the  political  views 
of  his  adversary,  over  the  objections  of  that  adversary 
who  also  asks  to  have  the  proof  withdrawn,  in  re- 
sponse to  which  request  the  court  instructs  the  jury: 
'^The  political  relations  of  the  parties  must  have  noth- 
ing to  do  with  the  case,  except  as  they  may  aid  in 
a  better  understanding  of  the  legitimate  facts  and  cir- 
cumstances of  the  case,''  in  a  proper  case  for  such 
charge,  it  is  the  further  duty  of  the  court  to  explain 
how  and  in  what  way  such  proof  may  aid  in  the  bet- 
ter understanding  of  the  legitimate  facts,  etc.  The 
value  of  facts  is  a  question  for  the  jury — ^their  legiti- 
macy one  for  the  court.  In  this  instance  the  court 
submits   both   to  the  jury. 

The  proof  was  illegal  in  this  case^  as  furnishing  no 
aid  to  the  jury  in  arriving  at  truth,  and  is  calculated 
to  excite  prejudice. 

Reverse  the  judgment. 
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Heiskell  V.  Cobb. 

1.  Equitable  Estoppel.    C.  having  verbally  agreed  that  H.  might  erect 

a  mill  dam  which  flooded  a  part  of  C's  land,  and  having  himself  not 
only  encouraged  H.  to  build  the  mill,  but  actually  assisted  in  the  erec- 
tion of  the  dam  by  working  for  H.  upon  it,  and  having  for  years  ac- 
quiesced in  the  use  of  the  mill  dam,  is  together  with  his  privies  in  es- 
tate estopped  from  complaining  of  the  erection  of  the  dam  and  the 
consequent  flooding  of  the  land. 

2.  Statute  of  Limitations.     Verbal  permission  to  erect  and  use  a  mill 

dam  upon  another's  land,  coupled  with  more  than  seven  years  contin- 
uous and  adverse  holding,  is  a  good  defense  to  a  suit  for  the 
sion  of  the  premises. 


FROM   LOUDON. 


Appeal  from  Chancery  Court  at  Loudon^  Novem- 
ber Term,   1871.      O.   P.   Temple,   Ch. 

C.   T.    Cates,   for  complainant. 

The  complainant,  Heiskell,  used  and  enjoyed  the 
water  in  the  dam  uninterruptedly  for  seven  years  be- 
fore the  respondent  undertakes  to  disturb  his  use  and 
enjoyment  by  a  diversion  of  the  water,  therefore  he 
has  a  right  to  the  easement  or  incorporeal  heredita- 
ment which  the  respondent  Cobb  can  not  disturb. 
That  a  title  to  an  incorporeal  hereditament  may  be 
supported  by  an  unterrupted  enjoyment  for  the  period 
limited  by  statute  for  the  barring  of  an  action  of  eject- 
ment, see  Angell  on  Watercourses,  pp.  354,  355.  The 
disability   of    heirs    at    the    death   of    the   ancestor   will 
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not  stop  the  running  of  the  statute  of  limitation  in 
ease  of  adverse  possession  commenced  in  the  life-time 
of  the   ancestor.       3   Head,   161.  n 

Again,  discarding  all  discussion  in  regard  to  the 
statute  of  limitations  and  the  rights  of  complainant  by 
virtue  of  his  long  use  and  enjoyment,  yet  complainant 
has  B  right  to  the  uninterrupted  use  and  enjoyment 
of  his  water  power  by  virtue  of  the  parol  license 
given  him  by  Sylvester  Cobb,  and  the  acts  and  do- 
ings of  Heiskell  thereunder,  and  such  a  right  as  is 
recognized  by  courts  of  equity,  and  will  be  protected 
by   the   timely   interposition   of  its   remedial   process. 

In  the  case  of  the  Androseogffin  Bridge  v.  Bragg^ 
11  New  Hampshire,  102,  cited  in  1  Sugden  on  Ven- 
dors, p.  108,  it  is  held  that  a  license  to  build  and 
maintain  a  bridge  upon  the  land  of  another  may  be 
proved  by  parol.  In  that  case  the  court  say  "  a  li- 
cense to  an  individual  to  do  an  act  beneficial  to  him^ 
but  requiring  an  expenditure  upon  another's  land,  is 
held  not  to  be  revokable  after  it  has  once  been  acted 
upon.  Such  a  license  is  a  direct  encouragement  to 
expend  money,  and  it  would  be  against  conscience  to 
revoke  it  as  soon  as  the  expenditure  begins  to  be 
beneficial.  A  license  to  erect  a  dam  upon  another 
man's   land    is   of  this   description." 

If  one  enters  upon  the  land  of  another  by  virtue 
of  a  parol  license,  given  for  a  consideration,  and  erect 
fixtures,  such  license  becomes  irrevocable.  Such  license 
executed  gives  the  right  of  possession  to  control,  re- 
pair and  protect  the  fixtures  against  the  owner  of  the 
fee.       Wilson  v.    Chalfard,   15   Ohio,   248. 


640  KNOXVILLE: 


Heiskell  v.  Cobb. 


If  the  owner  of  land  to  be  overflowed  by  the 
erection  of  a  mill* dam  consent  to  its  erection^  or  after 
it  has  been  built,  with  a  full  knowledge  of  the  con* 
sequences  arising  therefrom^  acquiesce  therein  till  his 
death,  this  amounts  to  a  parol  privilege  or  license  to 
overflow  his  land,  which  can  not  be  revoked.  Cold- 
well  V.  KnoU,  10  Yerg.,  209-212.  WheVeupon  the 
&ith  of  a  verbal  contract  or  parol  license  to  erect  a 
mill-dam  and  flow  back  the  water  upon  the  land  of 
another,  a  party  has  erected  his  dam  and  raised  the 
water,  and  when  in  addition  and  upon  the  faith  of 
that  parol  license,  has  erected  mill-property  and  costly 
and  valuable  machinery,  in  that  event  a  court  of 
equity  will  interfere  in  behalf  of  the  party  so  erecting 
and  putting  the  mill-property  and  machinery  in  opera- 
tion, and  restrain  by  injunction  the  party  giving  the 
license,  or  those  in  privity  with  him,  from  doing  any 
act  that  will  injure  or  destroy  the  water-power  and 
privilege  so  granted  by  parol  contract.  Angell  on 
Watercourses,  p.  510;  Rei^ick  v.  Kerr^  14  S.  &  Rawle 
(Penn.),  267,  cited  at  length  in  note  to  Angell  on 
Watercourses,    512-514,    Perkins'   Ed. 

Courts  of  equity  act  in  personam  and  upon  the 
consciences  of  the  parties  to  a  suit  before  them,  and 
where,  in  consequence  of  a  parol  license,  money  has 
been  expended,  possession  taken,  and  improvements 
made  by  one  party,  the  conscience  of  the  other  party 
is  bound  by  the  acts  of  the  party  so  expending  his 
money  and  improving  upon  the  faith  of  the  parol 
contract  or  license,  and  the  court  will  restrain  the 
party   granting    the    license   or   his    privies    from    inter- 
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ferring  with    the   other  in    the    enjoyment    of    his    im- 
provements. 

McGiNLEY  &  Hood,   for  Cobb. 

A  verbal  authority  to  overflow  the  land  of  another 
by  mill-dam,  ceases  with  the  life  of  the  person  giving 
it.       See   Angell   on   Watercourses,   sec.   303. 

An  agreement  to  overflow  the  land  of  another  is 
within  the  statute  of  frauds,  and  is  void  if  not  in 
writing  and  signed  by  the  party.  See  Harris  v. 
Jfi/fer,   1  Meigs,  158 ;    Angell  on   Watercourses,  sec.  296. 

A  permissive  occupation  of  a  right  of  way  or  ease- 
ment, or  a  permissive  occupation  of  the  land  of  an- 
other, could  never  ripen  into  a  grant.  See  Angell 
on    Watercourses,   sec.    216. 

A  party  has  a  right  to  the  use  of  the  water  on 
his  own  land  so  as  not  to  injure  the  land-owner  above 
or  below.  Angell  on  Watercourses,  sec.  95,  and  note 
and   authorities   there   cited. 

NiCHOisoN,  C.  J.,  delivered  the  opinion  of  the  court. 

In    1853   J.    M.    Heiskell    was   the   owner   of  a  tract 

of    land   of    131    acres,   situated    on    Baker's    Creek    in 

Blount    county,  on    which    was    a   mill    operated    by   an 

undershot   wheel.       He  desired   to    improve   the   capacity 

of    his   water-power  and    the  character  of  his    machinery 

by   obtaining    his    power   from    an   overshot    instead   of 

ao   undershot    wheel.       To   do    this   it    was   necessary   to 

erect   a  dam  across  the  creek   about   four   hundred   yards 

above   his    mill,    but   at   that    point    he   owned   the    land 

on    but    one   side   of   the    creek,   the   other   bank    being 
41 
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owned  by  Sylvester  Cobb.  He  applied  to  Cobb  for 
permission  to  use  his  bank  of  the  creek  in  making 
bis  new  dam.  Cobb  not  only  gave  his  consent,  but 
encouraged  him  to  do  so,  and  assisted  him  in  work 
both  on  the  dam  and  the  race.  At  the  time  Heis- 
kell agreed  with  Cobb  that  if  Cobb  should  at  any 
time  desire  him  to  put  up  machinery  for  a  carding 
machine  on  the  creek,  Heiskell  was  to  let  him  have 
a  site  on  his  land  between  the  new  dam  and  the 
mill-house. 

In  pursuance  of  this  verbal  agreement  Heiskell 
erected  the  dam,  made  his  race,  and  changed  his  ma- 
chinery to  run  with  an  overshot  wheel.  The  building 
of  the  dam  caused  the  water  to  flow  back  upon  Cobb's 
kind  somewhat  more  than  it  did  when  the  old  dam 
at  ihe  mill  was  in  existence.  Cobb  lived  three  years 
after  the  building  of  the  dam,  making  no  complaibt 
of  any  damage,  acquiescing  in  the  permission  ke  had 
given  to  erect  the  dam  on  his  bank,  and  being  satis- 
Bed  with  the  arrangement.  Upon  his  death,  in  1856, 
the  title  to  his  land  descended  to  his  minor  heirs, 
none  of  whom  set  up  any  objection  to  the  existence 
of  the  dam;  although,  in  1863,  it  had  been  repaired 
by  Heiskell,  and  a  few  feet  more  of  their  bank  used 
in  lengthening  the  wing  of  the  dam.  But  most  of 
them  sold  and  conveyed  their  interest  to  E.  S.  Cobb, 
one  of  the  heirs,  who  now  owns  the  land.  He  eet 
up  no  complaint  as  to  the  dam  of  Heiskell  until 
about  1867,  when  he  determined  to  erect  a  saw  mill 
and  to  run  it .  by  drawing  the  water  from  HeiskelFs 
dam,   carrying   it   by  a  race   to   his  machinery,  and   dia- 
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charging  it  back  into  the  creek  through  HeiskelPs 
JaDd,  returning  it  below  HeiskelPs  dam.  This  bill 
was  filed  by  Heiskell,  alleging  the  facts  stated,  and 
obtaining  an  injunction  against  the  proposed  withdrawal 
of  the  water  from  his  dam.  The  injunction  was 
granted. 

Thereupon  E.  S.  Cobb  filed  his  answer  and  cross 
bill,  in  which  he  admitted  the  main  allegations  in 
HeiskelFs  bill,  but  insisting  that  he  was  not  bound 
by  the  parol  license  given  by  his  father  to  erect  the 
dam,  charging  that  by  the  throwing  the  water  back 
his  land  was  overflowed  and  damaged,  and  that  the 
machinery  of  a  carding  machine  which  he  had  erected 
since  the  filing  of  the  bill  was  interfered  with,  and 
praying  for  relief  against  the  nuisance  created  by  Heis- 
kell's   dam,   and   claiming   damages,   etc. 

Proof  was  taken  on  both  sides,  and  upon  the  hear- 
ing the  Chancellor  gave  Heiskell  the  relief  prayed  for, 
and  dismissed  the  cross  bill  of  Cobb.  From  this  de- 
cree Cobb  has  appealed.  The  material  allegations  of 
the  bill  are  well  sustained  by  the  proof.  It  is  clearly 
shown  that  the  dam  was  erected  with  the  full  consent 
of  Sylvester  Cobb,  the  then  owner  of  the  land ;  that 
he  contributed  his  own  work  in  building  the  dam  and 
makkig  the  race,  and  that  down  to  his  death,  in  1856, 
he  continued  to  acquiesce  in  the  existence  of  the  dam. 
It  is  further  shown  that  after  his  death,  and  down 
to  1867,  none  of  the  heirs  of  Sylvester  Cobb  made 
any  objection  to  the  appropriation  qf  the  land  used  in 
the  erection  of  the  dam.  The  proof  makes  out  a 
continuous   adverse   possession   and  appropriation   of   the 
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land  and  of  the  water  of  the  creek  of  fourteen  or 
fifteen  years.  The  claim  of  Heiskell^  though  origi- 
nally by  parol  license,  and  therefore  permission,  was 
a  claim  for  himself,  and  not  in  subordination  to  Syl- 
vester Cobb  or  his  heirs,  but  his  occupancy  and  claim 
to  the  use  of  the  dam  and  the  water  was  strictly  ad- 
verse  to   all   others. 

Heiskell  relies  upon  this  adverse  possession  for  more 
than  seven  years  as  conferring  upon  him  such  a  de- 
fensive or  possessory  title  as  authorizes  him  to  claim 
the  relief  prayed  for.  It  is  apparent  that  HeiskelPs 
possessory  right  is  established  by  the  proof,  whether 
the  term  be  extended  from  1853,  when  the  dam  was 
built,  or  from  1856,  when  Sylvester  Cobb  died.  In 
the  latter  case  the  bar  of  seven  years  had  become 
perfect  before  the  act  of  the  Convention  in  1865  in 
suspending  the  operation  of  the  statute  from  May*, 
1861,  to  January  1,  1867,  was  adopted.  Whether  tBfe 
permission  or  license  was  revoked  by  the  death  of 
Sylvester  Cobb  is  an  immaterial  question,  as  the  bar 
was  complete  by  reason  of  adverse  possession  of  more 
than  seven  years,  whether  we  count  from  the  time  the 
license  was  given  by  Cobb  in  1853,  or  from  his  death 
in  1856.  But  it  is  well  settled  that  as  the  statute 
commenced  running  against  Sylvester  Cobb  it  would 
continue  to  run  against  his  heirs,  and  would  be  per- 
fected into  a  bar  by  adding  the  time  elapsing  during 
the  life-time  of  Cobb  to  that  elapsing  after  his  death, 
provided  there  was  no  revocation  before  the  expiration 
of  the  seven  years.  Such  was  the  case  here.  Angell 
on   Waters,   sees.    210,   239. 
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It  follows  that  although  Heiskell  could  not  acquire 
an  easement  in  the  land  and  water  by  mere  operation 
of  the  parol  license,  yet  by  reason  of  his  adverse  pos- 
session of  seven  years  he  acquired  such  a  right  as 
would  enable  him  to  defend  his  possession  at  law,  and 
to   protect   it  in   equity   against   invasion. 

But  his  claim  to  relief  rests  upon  another  ground 
which  is  equally  conclusive.  It  is  fully  proven  not 
only  that  the  new  dam  was  built  by  the  license  of 
Sylvester  Cobb,  but  that  he  stood  by,  encouraged  and 
assisted  him  in  expending  his  labor  and  money  in 
making  valuable  and  permanent  improvements  upon 
the  faith  of  the  license.  .  This  furnishes  a  clear  case 
for  the  application  of  the  doctrine  of  equitable  estoppel, 
which  is  in  operation  not  only  against  Cobb  himself, 
but  his   privies.       Angell   on   Watercourses,  516  to  521. 

We  are,  therefore,  of  opinion  that  there  is  no  error 
in  the  decree  of  the  Chancellor,  and  affirm  it  with 
costs. 


Griffith  v.  Trabue. 

Promissory  Note.  New  one  ffiven  in  lieu  of  old  one.  Waiver  cf  defentei, 
Q.  executed  to  the  plaintiffs  below  a  new  note  in  lieu  of  his  original 
note  given  to  B.  and  C,  and  by  them  assigned  to  plaintiffs.  Plain- 
tiffs took  the  original  note  from  R.  and  C.  in  payment  of  a  previously 
existing  debt,  and  with  knowledge  at  time  of  assignment  of  failure  of 
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oonsideration  to  6.  Bat  6.  &lso  knew  at  time  of  ezecating  the  new 
note  of  the  existence  of  the  encumbrance  upon  the  property  for  which 
the  note  was  given,  and  which  encumbrance  constituted  the  failure  of 
consideration  for  the  note.  6.  relied  upon  the  assurance  of  his  ven- 
dors that  the  encumbrance  would  be  removed*  Executing  the  new 
note  with  knowledge  of  the  encumbrance  was  a  waiver  of  anj  defense 
he  might  otherwise  have  made  to  the  original  note. 


FROM  MARION. 


Appeal  in  error  from  Circuit  Court  of  Marion,  July 
Term,   1872.      J.   B.   Hoyl,   J. 

No    ONE    MARKED    FOR    GRIFFITH. 

A.   A.   Hyde,   for  Trabue,,  said : 

It  is  conceded  that  the  original  note  executed  by 
Griffith  to  Redfield  <&  Co.  was  not  transferred  in  due 
course  of  trade  because  (although  not  due)  it  was 
done  in  payment  of  an  antecedent  debt.  Rhea  v. 
AUison,  3  Head,  179,  180;  Hickerson  v.  Raiguel  &^ 
Co.,   2   Heis.,   329. 

1.  But  the  case  at  bar  differs  from  the  class  of 
cases  referred  to,  inasmuch  as  no  previous  equities  ex- 
isted. At  the  time  of  the  endorsement  to  defendant 
in  error  Redfield  &  Co.  were  solvent,  had  promised 
to  relieve  the  encumbrance,  and  it  was  believed  they 
would. 

2.  There  is  no  pretense  of  fraud  in  the  transac-^ 
tion. 

3.  No  mistake  of  fact  as  in  Ej,ng  v.  Doolittle,  1 
Head,    84. 

4.  The  plaintiff  in  error,  with  a  full  knowledge- 
of  all   the   facts,   undertook   to   answer  for  the   solvency 
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and  good  faith  of  Bedfield  &  Co.  by  making  a  new 
note  in  consideration  of  the  surrender  of  the  original^ 
by  which  he  unequivocally  promises  to  pay  the  de- 
fendants in  error  the  amount  of  the  uote  in  suit^ 
thereby  waving  any  defense  on  the  ground  of  any 
original  failure  of  consideration.  Torhett  v.  Worthyy  1 
Heis.,   105,   107. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  courts 

Trabue,  Davis  &  Co.  sued  Griffith  before  a  justice 
of  the  peace  of  Marion  county  on  a  note  for  $218.57^ 
dated  March  4,  1871,  and  payable  four  months  after 
date  to  Trabue,  Davis  &  Co.,  with  a  credit  endorsed 
of  (24.46,  dated  April  24,  1871.  Judgment  was  ren- 
dered in  favor  of  Trabue,  Davis  &  Co.,  from  which 
Griffith  appealed  to  the  Circuit  Court.  The  judgment 
was  affirmed  in  the  Circuit  Court,  from  which  Griffith 
has  appealed  in  error  to  this  court.  The  error  relied 
on  here  for  a  reversal  is  the  instructions  given  to  the 
jury.       The   charge   was  as   follows: 

"  If  the  note  sued  on  was  executed  by  Griffith  to 
plaintifis  in  lieu  of  one  made  by  the  present  defend- 
ant, Griffith,  to  Redfield  &  Co.,  and  that  at  the  time 
it  was  taken  by  plaintifis  they  received  it  in  payment 
of  an  antecedent  debt  due  them  Redfield  &  Co.,  with 
a  knowledge  on  their  part  that  the  consideration  of 
the  note  given  by  defendant  to  Redfield  &  Co.  had 
failed,  then  their  note  made  to  plaintifis  instead  of  that 
note  can  not  be  collected  by  them,  unless  defendant 
Griffith  also  knew  when  he  gave  the  note  sued  on 
that  there   was   incumbrance   on   the   property  for  which 
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he  gave  the  note  lifted  by  him  by  giving  this  note 
in  lieu  thereof^  and  that  with  that  knowledge  he  gave 
it^  although  he  may  have  received  assuranoes  from 
Redfield  &  Co.  that  they  would  clear  the  incumbrance, 
still  if  such  were  the  facts  he  would  be  liable  on  the 
note." 

It  appears  from  the  bill  of  exceptions  that  in 
March,  1871,  Griffith  bought  of  Redfield  &  Co.  a  house 
and  lot  in  Jasper,  for  which  he  executed  to  Redfield 
&  Co.  fourteen  notes,  the  first  falling  due  in  three 
months,  and  the  second  in  four  months,  each  for 
§218.57.  These  two  notes  were  transferred  by  Red- 
field  &  Co.  to  the  attorney  of  Trabup,  Davis  &  Co. 
before  they  matured,  to  be  collected,  and  the  proceeds 
applied  in  payment  of  a  debt  owing  by  Redfield  & 
Co.  When  they  sold  the  lot  to  Griffith  there  was  a 
registered  mortgage  on  it,  but  Griffith  had  no  actual 
knowledge  of  it  until  two  or  three  days  after  he  had 
executed  the  notes.  When  Griffith  ascertained  the  ex- 
istence of  the  mortgage  he  saw  Redfield,  who  assured 
him  that  provision  had  been  made  to  lift  the  mort- 
gage by  Redfield  &  Co.  After  this,  on  the  24th  of 
April,  1871,  Griffith  paid  to  Trabue,  Davis  &  Co.  the 
first  note  of  $218.57,  and  $24.41  to  be  credited  on 
the  second  note.  Neither  of  the  two  notes  were  then 
due.  Instead  of  placing  the  credit  on  the  second 
note  the  attorney  of  Trabue,  Davis  &  Co.  proposed 
to  Griffith  to  substitute  in  place  of  the  second  note 
another  alike  in  all  respects  as  to  date,  amount  and 
time  of  payment,  except  to  be  payabFe  to  Trabue, 
Davis   (fe   Co.    instead   of  to    Redfield   &   Co.,   and   have 
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the  credit  of  $24.41  entered  on  the  new  note.  To 
this  Griffith  assented,  and  the  new  note,  which  is  the 
one  sued  on,  was  executed  and  delivered  to  Trabae, 
Davis  &  Co.,  and  the  others  given  up.  The  attorney 
of  Trabue,  Davis  &  Co.  knew  the  consideration  of 
the  notes  he  received  from  Redfield  &  Co.,  and  that 
there  was  a  mortgage  on  the  lot.  The  attorney  of 
Trabue,  Davis  &  Co.  counseled  about  the  mortgage  at 
the  time  the  new  note  was  given,  and  both  were  of 
opinion  that  Redfield  &  Co.  would  relieve  the  mort- 
gage. It  is  conceded  that  there  was  no  error  in  the 
charge  to  the  effect  that  if  Trabue,  Davis  &  Co.  knew 
at  the  time  they  received  the  note  sued  on  in  lien 
of  the  note  payable  to  Redfield  &  Co.,  that  the  con- 
sideration of  that  note  had  failed,  then  Griffith  could 
not  be  held  to  pay  the  new  note.  But  it  is  insisted 
that  the  court  erred  in  telling  the  jury  that  if  Grif- 
fith knew  when  he  gave  the  new  note  that  there  was 
a   mortgage   on    the    lot    for   which    the    first    note   was 

given,  although   he  may  have   been   assured   by  Redfield 

« 

&  Co.  that  they  would  relieve  the  mortgage,  still  he 
would   be   liable. 

It  is  to  be  observed  that  the  liability  of  Griffith 
is  made  to  depend,  in  the  charge,  on  the  fact  of  his 
knowledge  that  there  was  an .  outstanding  prior  incum- 
brance on  the  lot  for  which  the  first  note  was  given, 
and  the  further  fact  that  Griffith  trusted  to  the  assur- 
ance of  Redfield  &  Co.  that  the  mortgage  would  be 
lifted.  The  first  note  payable  to  Redfield  &  Co.  had 
not  been  endorsed  to  Trabue,  Davis  &  Co.,  but  placed 
in   the   hands   of   their   attorney   for   collection    in    order 
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to  pay  a  debt  debt  due  from  Redfield  &  Co.  to  Tra« 
bue,  Davis  &  Ck).  In  giving  up  the  first  note  and 
taking  another  in  lieu  of  it,  Trabue,  Davis  &  Co. 
gave  up  no  security  nor  released  any  liability  of  Red- 
field  &  Co.  It  was  merely  a  substitution  of  the  new 
note  for  the  old  note,  and  as  charged  by  the  judge,, 
was  subject  to  the  equities  in  the  hands  of  Trabue^ 
Davis  &  Co.  that  the  first  note  was  subject  to.  But 
it  was  executed  by  Griffith  after  he  acquired  knowl- 
edge that  the  consideration  for  which  it  was  given  was 
in  danger  of  failing,  and  after  he  had  been  assured 
by  Redfield  &  Co.  that  the  mortgage  would  be  re- 
lieved. It  is  clear,  therefore,  that  Griffith  trusted  to 
the  solvency  of  Redfield  &  Co.,  and  to  their  assur- 
ance that  there  would  be  no  failure  of  the  considera- 
tion of  the  note.  The  execution  of  the  new  note, 
under  these  circumstances,  was  a  waiver  of  the  defense 
which  he  might  have  made  to  the  first  note  by  which 
he   has   made   himself    liable   upon   the   new   note. 

There   was,    therefore,    no    error  in    the    charge    of 
the  court,   and  the   judgment  is  affirmed. 
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Grant  v.  Lindsay. 

1.  County  Courts.    Small  Legidaturea.    Justices  not  respoTiaible  for  fumest 

miaiakeB  aa  to  their  powers.  The  justices  of  Campbell  countj,  under  the 
mistaken  idea  that  they  had  the  power  to  do  so,  contracted  for  the 
construction  of  a  second  class  road,  agreeing  to  pay  for  the  work  $650. 
The  road  was  built  by  the  contractor,  accepted  by  the  County  Court, 
and  a  special  tax  laid  to  pay  for  the  work.  The  collection  of  this 
tax  was  enjoined  as  illegal,  being  uUra  vires.  The  contractor  now  suea 
the  justices  for  the  value  of  the  work,  seeking  to  hold  them  personally 
liable.  This  can  not  be  done.  The  powers  conferred  by  law  upon 
the  County  Courts  in  regard  to  roads,  and  many  other  subjects,  whether 
called  police  or  municipal,  are,  in  their  nature,  legislative  powers. 
Justices,  therefore,  honestly  acting  upon  a  mistaken  view  of  the  ex- 
tent of  their  powers  in  the  premises,  do  not  make  themselves  personally 
liable. 

2.  Same.    Same.    Diclum  of  Judge  Turley  in  8  Hum.,  342.    The  dictum  of 

Judge  Turley  in  Fi-anklin  and  Columbia  Turnpike  Co.  v.  County  Court 
ff  Mauryj  8  Hum.,  342,  taken  in  connection  with  the  allegations  in 
that  case,  Ia  not  in  conflict  with  the  holding  of  this  case.  Judge  Tur- 
ley intimated  that  the  justices  in  that  case  might  be  held  personally 
responsible  not  for  a  mistaken  but  malicious  departure  from  their 
authority.    The  remark  in  this  view  may  be  correct. 


FROM    CAMPBELL. 


Appeal  in  error  from  Circuit  Court  of  Campbell^ 
May   Term,   1872.      J.   H.   Rando^iPH,   J. 

J.  R.  Cocke,  for  Grant. 

The  principal  question  in  this  case  is  whether,  upoit 
the  admitted  facts,  the  defendants  below  are  liable  ta 
the  plaintiff.  These  facts  are,  that  the  defendants,  all 
of  whom  were  justices  of  the  peace,  and  consequently 
members  of  the  County   Court,  voted  in   favor  of  con- 
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fitructing  a  road  from  the  court  house  in  Jacksboro  to 
the  house  of  G.  W.  Sharp,  a  distance  of  about  seven 
miles  across  the  Cumberland  Mountains^  and  in  favor 
of  appropriating  $650  to  that  purpose.  A  contract 
was  made  bj  the  commissioners  appointed^  with  the 
plaintiff,  who  made  the  road,  for  which,  according  to 
the  terras  of  the  contract,  he  was  entitled  to  receive 
the  sum  of  $634.  And  the  County  Court  assessed  a 
tax  for  the  purpose  of  raising  the  funds  to  pay  him, 
whereupon  a  bill  was  filed  to  enjoin  its  collection  for 
the  reason  that  the  court  had  no  power  to  impose  a 
tax  for  such  purpose.  This  bill  was  sustained  by  this 
court  in  the  case  of  Hwder  v.  the  Jxvstices  of  Campbell 
cowntyy  7  Col.,  49  After  this  decision  was  made  this 
action  was  brought  against  the  justices  individually,  to 
hold  them  personally  responsible  for  the  cost  of  the 
road. 

The  question  of  their  liability  to  the  plaintiff  be- 
low was  fairly  raised  by  the  evidence,  the  written  in- 
structions submitted  by  the  counsel  for  the  defendants, 
and  the  charge  of  the  court.  We  do  not  seek  to 
«vade  a  final  determination  of  this  question  by  relying 
upon  errors  of  minor  importance  committed  by  his 
Honor,  the   presiding   Judge. 

The  only  witness  introduced  by  the  plaintiff  was 
himself,  and  he  stated  with  commendable  frankness, 
"that  at  the  time  I  (he)  made  the  contract  I  (he) 
expected  to  be  paid  by  the  tax  to  be  levied  and  col- 
lected, and  not  by  the  defendants  personally,  and  did 
not  think  of  holding  them  personally  responsible  until 
after  the    completion   of   the   work."       He   admitted  in 
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open  court  that  the  credit  was  originally  given  to  the 
county  and  not  to  the  justices  individually,  and  that 
he  did  not  expect  to  hold  the  justices  individually 
liable  when  he  first  made  the  contract,  nor  until  afler 
the  filing  of  the  bill  in  Chancery  at  Jacksboro  by 
John  H.  Hunter  against  the  County  Court;  that  he 
would  not  have  taken  the  contract  at  all  if  he  had 
expected   to  get  his  pay  from   the  justices  individually. 

What  is  the  law  applicable  to  this  state  of  facts? 
It  is  clear  that  there  was  no  express  contract  by  the 
defendants,  the  justices  of  the  County  Court,  to  pay 
the  plaintiff  for  the  work  done  by  him  in  making 
the  road.  It  is  not  even  pretended  that  there  was 
such  express  contract.  Such  a  contract  rests  upon  the 
understanding  of  the  parties,  which  the  facts  necessa- 
rily infer,  as  if  A.  should  do  work  for  B.,  or  should 
take  up  goods  from  B.,  the  law  would  imply  that  the 
former  had  contracted,  in  the  one  case,  to  pay  as 
much  as  the  work  was  worth,  or  in  the  second  case, 
the  reasonable  value  of  the  goods.  1  Bouvier's  Law 
Dictionary,  306;  3  Black's  Com.,  443;  Com.  Dig.,  ac- 
tion  upon   the   case   upon   assumpsit,    A.    1. 

But  if  it  appear  affirmatively,  as  it  does  in  this 
case  by  the  sworn  admission  of  the  plaintiff,  that  there 
was  no  suf'h  understanding,  that  it  did  not  even  enter 
into  his  mind  to  look  to  the  defendants  for  payment^ 
it  would  be  shocking  to  the  common  reason  of  men 
to  infer  an   agreement  against  the  fact. 

These  counts  of  the  declaration,  therefore,  which 
proceed  upon  the  idea  of  a  contract  must  fail,  even 
if    the  transaction    had    been    between    private  citizens. 
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But   where    the    transaction    is    between   a   public   agent 
and    a    private    person,    the    position    is    immeasurablj 
stronger.       The    assumption    in    the   argument    that    the 
same   rules    apply   to   public    and    private   agents,   is   so 
far   wrong    that    it    is    difficult    to    understand    how   it 
could   be   made   at   all.       Story,   in    his   treatise   on    the 
Law   of  Agency   (said    by   the   editor   of   the   American 
Law   Review   to    be    the    best  of    all    his   works),   says 
in    sec.    302    that    "  sl  very   different    rule,   in    general, 
prevails    in    regard    to   public    agents,   for   in   the   ordi- 
nary  course   of   things   an    agent,   contracting   in   behalf 
of  the   government,   or   of  the   public,  is   not   personally 
bound   by   such   contract,   even   though   he    would   be  by 
the   terms   of   the   contract   if   it   were    an   agency   of  a 
private   nature."       For   which    he   refers   for  support   to 
a   great    multitiide   of    the    most    respectable   authorities, 
and     among    others    to    Enloe   t.    Holly    1    Hum.,   303. 
In    Enhe  v.   Hall,    the    principle   was    announced    that 
an   agent  who  contracts   for  the   government  can   not  be 
held    personally   liable   upon    the   contract.       And    Story 
says    the   result   of    all    the    authorities    is   that    to    hold 
a   public    :^gent    responsible   there    must    be   an    express 
promise    to    pay.       lb.    302,   et    seq.       And    that    great 
jurist   says. that  in    all    cases   the   question    is,    to    whom 
the    credit   was    given.       See    sees.    288,    289,    296-299, 
432,   440-449.       But    there   is   a   count    in    the   declara- 
tion  against    the   defendants   as   for   a   tort.       This   tort, 
it   is   insisted,   was   committed    by   the    justices   in    doing 
what  they  were   not   by   law   authorized    to   do,  in  ot^er 
words,    by    exceeding    their    powers.       That    they    had 
<lone   so,   it   is   argued,   is  settled  by  the   case   in  7  Col. 
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Admitting  that  they  had  no  power  to  •make  the  ap- 
propriation in  this  case  for  the  purpose  intended^  we 
insist  it  would  not  follow  that  they  have  been  guilty 
of  what  could,  with  any  propriety,  be  called  a  tort, 
entitling  tthe   party   an   action    for   damages. 

Ministerial  officers  are  liable,  with  the  proper  quali- 
fications, for  abuse  of  their  powers,  or  for  exceeding 
those  powers.  As  to  judicial  officers,  scarcely  a  case 
could  be  made  out  in  which  they  would  be  personally 
responsible,  according  to  the  two  leading  cases  of  Yates 
V.  Larmng,  5  John,  282,  and  Cope  v.  Ramsay,  2 
Heis.,  197.  These  two  cases  exhaust  the  subject  and 
leave   nothing  to   say  either  upon   authority  or  principle. 

But  with  reference  to  the  matter  in  hand,  the 
justices  of  the  County  Court  of  Campbell  did  not  act 
as  ministerial  officers,  nor  as  judicial  officers,  but  they 
acted  in  the  exercise  of  legislative  power.  For  that 
the  different  County  Courts  of  our  State  do  possess 
legislative  power  can  not  be  denied.  It  is  true  that 
this  legislative  power  is  very  limited  as  to  its  territo- 
rial extent,  and  the  subjects  upon  which  it  may  be 
exercised ;  but  this  furnishes  no  argument  against  its 
actual  existence.  In  the  case  of  the  Justices  of  Ocm- 
non  county  v.  Hoodenpyle  et  ah.,  7  Hum.,  145,  Judge 
Reese,  in  speaking  of  the  28th  and  29th  sections  of 
article  2  of  the  Constitution  of  1834,  which  was  in 
full  force  at  the  time  the  appropriation  was  made  and 
the  tax  laid  in  this  case,  says,  "The  power  itself  is 
a  portion  of  the  fiscal  or  taxing  power  of  the  State, 
delegated  pursuant  to  the  Constitution  to  the  several 
counties.       The   agents   indicated    by   law   for   this   dele- 
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gated  local  power  happen  to  be  justices  of  the  County 
Court,  but  the  power  itself  is  not  judicial,  and  might 
have  been  confided  to  any  other  agents,  or  to  the 
people  of  the  counties  themselves.  The  power  is 
given,  is  granted,  to  the  justices,  and  not  .the  duty 
imposed.  Within  their  limited  sphere  they  have  a 
discretion  to  exercise  of  the  same  character  with  that 
of  the    Legislature   itself." 

Now,  what  is  it  necessary  to  assert  to  maintain 
this  case?  That  any  one  exercising  legislative  power 
who  exceeds,  under  an  honest  mistake  of  judgment, 
the  limits  prescribed  by  the  Constitution  and  the  laws, 
is  personally  responsible.  Suppose  a  member  of  Con- 
gress, or  of  the  General  Assembly,  should  vote  for  a 
law  making  an  appropriation  of  the  public  money  for 
a  purpose  not  permitted  by  the  Constitution  of  the 
State,  or  of  the  United  States,  would  he  be  liable 
personally  to  a  suit  in  behalf  of  the  general  or  State 
government  to  hold  him  to  return  the  amount  to  the 
treasury?  And  if  the  law  had  been  partially  exe- 
cuted, if  contracts  had  been  made  and  expense  been 
incurred,  would  he  be  liable  upon  the  one  or  for  the 
other?'  These  questions  can  be  answered  but  one  way. 
It  is  true  that  in  some  sense  all  officers,  legislative, 
judicial  and  executive,  are  agents  for  the  public,  and 
are  so  denominated  in  the  law  books.  But  it  is  a 
grave  mistake  to  suppose  that  the  ordinary  rules  ap- 
plicable to  agencies  existing  between  private  citizens 
can  be  made  to  apply  to  them.  Why  even  as  to 
municipal  corporations,  whose  powers,  both  as  to  their 
territorial    extent    and    the   objects    to   be    attained,   are 
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much  more  limited  than  those  of  the  counties,  have 
been  held,  upon  mature  deliberation,  not  to  be  res{)Oi)- 
sible  for  the  wrongful  acts  of  their  officers  and  policci- 
men  because  of  their  being  local  governments.  Pe»- 
terfield   v.    Vickera,   3   Col. 

H.   R.   Gibson,   for  Lindsay. 

First  The  main  question  is,  whether  the  defend-* 
ants   are   personally   liable   under   the   facts? 

1.  "Every  county  is  a  corporation,  and  the  justices 
in  the  County  Court  assembled  are  the  representatives 
of  the  county,  and  authorized  to  act  for  it.'*  Code> 
sec.   402. 

The  law  is  the  charter,  and  "the  justices  in  the 
County  Court  assembled "  are  the  directors.  Corpora- 
tions can  contract,  in  general,  through  agents  only. 
Angell  and  A.  on  Corp.,  sec.  276.  And  "if  the 
agent  of  a  corporation  make  a  contract  beyond  the 
limits  of  his  authority,  he  is  bound  himself  in  the 
same  manner  as  the  agent  of  a  natural  person  would 
be.'*  A.  &  A.  on  Corp.,  sec.  303.  An  agent  "who 
transcends  his  authority,  or  acts  without  authority,"  is 
personally  liable,  (a)  where  he  acts  in  good  faith,  be- 
lieving he  has  such  authority.  1  Parson^s  Contracts, 
66.  Even  when*  he  has  been  deceived  wholly  with- 
out his  fault,  as  by  a  forged  letter,  which  he  could 
not  detect.  lb.  (6)  Where  "he  and  the  third  party 
with  whom  he  deals  are  both  perfectly  innocent."  lb. 
As  where  he  misconstrues  the  instrument  conferring 
authority  on  him.  Story's  Agency,  sec.  264,  and  note 
3.     .The   case   at    bar   grew   out  of   a   "misconstruction 

of  the   instrument   conferring  authority" — the   statute. 
42 


658  KNOXVILLE : 


Grant  v.  Lindsay. 


2.  But  the'  defendants  contend  that  the  law  in 
reference  to  public  agents  is  different  from  the  law  of 
private  agents.  This  may  be  true  where  the  public 
agent  acts  within  the  scope  of  his  authority,  but  where 
the  public  agent  transcends  his  authority  he  is  equally 
liable  as  a  private  agent.  (a)  As  where  a  public 
officer,  under  color  of  his  office,  obtains  money  ille- 
gally from  a  third  person,  even  though  '^  payment  was 
originally  made  under  a  misconception  or  misconstruc- 
tion of  the  law  by  both  or  either  of  the  parties." 
Story's  Agency,  sec.  307.  And  so  it  seems  that  a 
^^  misconstruction  of  the  law  by  both  or  either  of  the 
j>artie8"  does  not  exonerate  the  public  agent,  which  is 
the   case  at   bar. 

(6)  And  where  public  trustees  or  officers,  as  town 
or  parish  officers,  who  enter  into  contracts  in  their 
official  capacity,  and  on  behalf  of  the  corporations 
which  they  represent,  if  they  so  deviate  from  or  ex- 
ceed their  authority  as  not  to  bind  these  corporations, 
they  are  themselves  liable.'*  1  Parsons  Contracts,  106 
and   note. 

(g)  Whfere  "  church- wardens  and  overseers  of  a 
parish,  having  taken  a  lease  of  land  in  their  official 
capacity  which  they  were  not  authorized  by  statute  to 
hold  in  the  nature  of  a  corporation,  it  was  held  to 
be  a  personal  undertaking  of  their  own,  on  which 
they  were  individually  responsible  for  payment  of 
rent."  lb.  And  they  will  be  held  in  such  cases 
individually  responsible,  even  though  there  is  a  stipu- 
lation  to   the   contrary.       Story's   Ag.,   sec.    286a.     . 

3.  The   defendants    farther   insist    that   an    important 
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consideration  is^  to  whom  was  credit  given?  (a)  This 
question  can  never  arise  where  the  agent  has  tran- 
scended his  authority^  and  a  scrutinous  examination  of 
the  cases  will  show  that  whenever  this  question  has 
arisen  the  agent  has  always  first  shown  a  responsible 
principal.  Suppose  a  U.  S.  officer  should  buy  my 
horse,  as  he  said,  for  the  U.  8.  government;  and  sup- 
pose  I  gave  credit  exclusively  to  the  government,  and 
it  afterward  turned  out  that  the  officer  and  I  had 
both  misconstrued  his  authority,  would  the  fact  that  I 
gave  credit  exclusively  to  the  government  debar  me 
of  any   redress   against  said   officer? 

(6)  If  the  question,  "  to  whom  was  credit  given  ?  *' 
is  conclusive,  then  an  agent  could  never  be  held  lia* 
ble.  For  if  credit  be  given  to  the  agent,  that  very 
&ct  makes  him  the  principal  in  so  far  as  the  other 
contracting   party   is   concerned. 

(c)  In  all  the  following  cases  credit  was  given  ex- 
clusively to  the  principal,  and  yet  the  agent  was  held 
liable. 

(1)  Where  a  corporation  agent  contracts  beyond  the 
limits  of  his  authority.       A.  &   A.  on   Corp.,   sec.   383. 

(2)  Where  the  agent  has  been  deceived  by  a  forged 
letter.       1    Parsons'   Contracts,    56. 

(3)  Where  the  agent  misconstrues  his  authority. 
Story's   Agency,   sec.    264,   and   notes. 

(4)  Where  town  or  parish  officers  so  deviate  from 
their  authority  as  not  to  bind  their  corporations.  1 
Parsons'   Con.,    106. 

5.  Where  church*wardens  and  overseers  of  a  parish 
took  a  lease  they  were   not  authorized  to  take  by  stat- 
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ute  (note  g,  page  106^  ]b.),  or  made  a  oontract  not 
authorized  by  statute^  wherein  their  personal  non-lia- 
bility was  expressly  stipulated.  Story's  Agency,  sec. 
286a. 

From  all  the  foregoing  the  general  principle  de- 
ducible  is,  that  where  exclusive  credit  is  given  to  the 
principal,  he  must  be  sued  if  the  agent  had  authority 
to  bind  him ;  but  if  the  agent  transcended  his  au- 
thority then  can  the  agent  be  sued,  even  though  credit 
was  given   exclusively   to  the  principal. 

It  is  believed  that  no  case  can  be  found  in  all 
the  books  where  a  private  or  public  agent,  acting  out- 
side of  his  original  authority,  has  been  held  not  lia- 
ble. Even  where  the  principal  dies  without  the 
knowledge  of  the  agent,  the  agent  will  be  exonerated 
only  in  case  of  "the  existence  of  an  original  authority 
to   make   the   contract."       Story's   Ag.,   sec.   265a. 

4.  The  defendants  further  insist  that  they  are  not 
personally  liable  because  when  they  made  the  contract 
they   were  judicial   oflScers. 

(a)  It  is  true  "judicial  officers,"  while  acting  in 
a  "judicial"  capacity,  are  not  personally  liable  for  er- 
rors committed  honestly.  Cope  v.  Ramsay,  2  Heis., 
197,  200,  201.  But  the  question  here  is,  were  the 
defendants  "judicial  officers,"  and  acting  in  a  "judi- 
cial" capacity,  when  they  ordered  this  contract  to  be 
made,  levied  the  tax,  appointed  commissioners,  and  re- 
ceived  the   road? 

Judicial  officers,  while  acting  within  the  bounds  of 
their  jurisdiction,  are  not  responsible  for  errors  of 
judgment.       See   authorities   digested   in    Bouvier's   Law 
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Die,  "Judgp;''  in  7  Bouvier's  Bacon's  Abr.,  325;  in 
3  U.  S.  Digest,  71,  sees.  10,  19,  and  in  Chitty's 
Pleading,  78;  Pesterfidd  v.  Viekers,  3  Col.,  205,  211; 
Bcyd  V.  FerriSj  10  Hum.,  406,  410;  Haggett  v.  Bigley^ 
6  Hum.,  236,  238,  239,  contra;  (hpe  v.  Ramsay,  2 
Heis.,  197,  200.  But  this  case  must  be  confined  to 
oases  where  the  right  of  appeal  exists,  as  shown  by 
the  reasoning  of  the  court.  Besides,  in  Cope  v.  Ram" 
Mzy,  the  justices  had  ^'original,  and  exclusive  jurisdic- 
tion.'' And  so  much  of  this  case  as  is  in  conflict 
with  the  other  cases,  is  a  mere  dictum.  "  Where  there 
is  no  jurisdiction  there  is  no  judge,  and  the  proceed- 
ing is  as  nothing."  1  Wheeler's  Am.  Com.  Law,  506. 
In  Stanley  v.  Sharp,  1  Heis.,  417,  the  reporter 
suggests  that  the  "action  of  the  County  Court  in 
road   cases   is  judicial   only  when   necessary  to   take  pri- 

m 

vate  property.  In  the  case  of  the  Franklin  and  Co^ 
lumbia  Turnpike  Co.  v.  the  County  Court  of  Maury,  8 
Hum.,  342,  354,  355  (wherein  the  Chief  Justice  ap- 
peared for  the  complainants),  this  court  said,  "The 
power  to  open  roads  ...  is  exercised  by  the 
County  Courts  not  as  a  judicial  but  a  municipal  func- 
tion." And  in  this  case  Judge  Turley  gave  it  as 
his  opinion  that  the  action  of  the  County  Court  au- 
thorizing  a  shun-pike  would  make  the  court  liable  in 
an   action   on   the   case   for   damages. 

The  power  to  impose  taxes  for  county  purposes 
"is  not  judicial,  and  might  have  been  confined  to  any 
other  agents."  Justices  of  Cannon  County  v.  Sooden" 
pyle,  7  Hum.,  145,  146.  As  to  "the  constables,  as 
suggested    by   the    Circuit    Judge "    (Baxter),   see    argu- 
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ment  of  Meigs,  Cooper,  N.  S.  Brown  aqd  others,  in 
the  great  ease  of  the  L.  &  N.  RR.  do,  v.  the  County 
Court  of  Davidson  county  et  aL  1  Sneed,  637,  651,  677. 
The  assessment  of  a  tax  for  a  county  purpose  is  ''not 
a  decree  or  a  decision,  but  a  municipal  provision." 
Gov/nty  Court  of  Obion  v.  Marr,  8  Hum.,  634,  638. 
And  an  order  to  build  a  court  house  is  ''only  a  public 
order.'*  Carey  v.  Justices  of  Campbell  county^  5  Sneed, 
515,  517.  An  order  to  levy  a  tax,  or  have  a  road 
built  by  contract,  is  not  such  an  order  as  can  be  ap- 
pealed from.  Carey  v..  Justices  of  Campbell  county y  5 
Sneed,  515 ;  County  CoUrt  of  Obion  v.  Marr,  8  Hum., 
634.  This  shows  that  the  levying  of  a  tax,  or  con- 
tracting to  build  a  road,  are  not  judicial  acts.  A 
judge  is  one  who  decides  ''  litigated  questions  accord- 
ing  to   law."       Bouvier's   Law   Die,   Judge. 

From  the  foregoing  authorities  the  necessary  con- 
clusion is^  that  the  defendants  were  not  "judicial  of- 
ficers" when  doing  the  acts  for  which  they  are  now 
sued. 

5.  The  general  conclusion  from  the  foregoing  au- 
thorities is  that  the  defendants  are  liable.  As  the 
defendants,  as  a  court,  had  no  lawful  authority  to 
make  said  contract,  it  is  insisted  by  the  plaintiff  that 
the  moment  they  transcended  their  authority  as  agents 
of  the  county,  at  that  very  moment  they  ceased  to 
be  officers  and  agents,  and  became  private  citizens  and 
principals,  as  much  so  as  if  they  had  contracted  for 
their  dinners  at  the  expense  of  the  county.  And  in 
support  of  this  general  conclusion  I  again  refer  to  the 
authorities   quoted   on   pages  S  and   9,  and   especially  to 
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the  following:  Where  town  and  parish  were  held  per* 
sonally  liable  for  transcending  their  authority.  1  Par- 
sons' Contracts,  106.  Where  church-wardens  and  over- 
seers of  a  parish  took  a  lease  they  were  not  author- 
ized to  take  by  statute.  lb,  106,  note  g.  And 
where  they  were  held  liable,  notwithstanding  their 
personal  non-liability  was  expressly  stipulated.  Story's 
Agency,  sec.  286a.  Where  the  County  Court  of  Maury 
was  declared  liable  for  opening  a  shun-pike,  8  Hum.^ 
342.  Also  the  following:  Where  the  trustees  of  a 
school  district  apportioned  a  tax  on  those  not  liable- 
to  be  taxed,  the  trustees  were  held  liable  in  trespass* 
6  Wheeler's  Am.  Com.  Law,  citing  17  Johns,  444;  5- 
Wend,  177;  8  Cowen,  184.  When  courts  of  limited 
jurisdiction  exceed  their  powers,  the  proceedings  are 
coram  nonjudice,  and  all  concerned  in  such  void  pro- 
ceedings are  trespassers.  7  Bacon's  Abr.  (Bouvier's)^ 
326,  citing  8  Cowen,  178;  5  Johns,  282;  also  7  Conn., 
550,  where  the  selectmen  of  a  town  were  held  liable 
for  enforcing  an  illegal  assessment  of  taxes.  See  also 
5  Bacon's  Abr.  (Bouvier's),  430,  citing  17  Johns,  145; 
19  Johns,  39,  and  7  Wend.,  200.  Also  1  U.  S.  Di- 
gest (Supplement),  454,  sees.  16,  17,  citing  5  cases,. 
the  last  two  whereof  are  to  the  effect  that  "if  a 
ministerial  duty  is  annexed  to  a  judicial  office,  if  the 
officer  execute  that  ministerial  duty  wrongfully,  whether 
by  mistake  or  fraud,  he  is  answerable  to  the  party 
injured  in  a  suit  at  law.  /fc.,  sec.  17,  citing  1  Har., 
473,  and  8  Mis.,  148.  Where  county  commissioners 
have  public  buildings  erected  in  an  unlawful  manner, 
they    render  themselves   individually  responsible,       1  U» 
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S.    Digest,   625,  sees.    40,  42,  citing  3  Mis.,   496,  and 
2   Mis.,   217. 

The  doctrine  of  personal  non-liability  would  be  most 
injurious  to  the  public  welfare,  in  case  of  the  County 
Courts  acting  ministerially  or  municipally.  Such  doc- 
trine would  be  a  source  of  reckless,  fraudulent  and  un- 
lawful acts  without  number.  Public  policy  demands  that 
such  a  doctrine  be  distinctly  and  emphatically  repudiated. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The    Justices    of    the    County    Court    of    Campbell 
county   entered   into   a  contract  with   Jonathan  S.  Lind- 
say  to   construct   a  second-class  road   from   Jacksboro  to 
the    house   of   G.   W.   Sharp,   in    Campbell    county,   for 
which     they    agreed    to     pay   $650    out    of    the    public 
funds    of    the    county.       Lindsay   constructed    the    road 
according    to   contract,   and    the   same   was   received    by 
the  justices,   and    thereupon   they   proceeded   to   assess  a 
special   tax   upon   property  and   polls   to   raise   the  funds 
for  the   payment   of    the   work.       A   bill    was    filed    by 
John  H.  Hunter  against  the  justices  of  Campbell  county 
contesting   their   power  to   assess  and   have  collected   the 
tax   so   assessed,   and    upon    appeal    to   this   court   it   was 
determined   that   the  County  Court   had    no  such   power. 
Thereupon   Lindsay  commenced    this   action   against   Jas. 
H.   Grant   and   twenty-two  other  justices  of  the  County 
Court,    to    hold    them     personally    responsible    for    the 
payment  of    the    amount    agreed    to    be    paid     for   the 
road.       Under    the    charge   of    the    Circuit    Judge    the 
jury   returned   a   verdict    in   favor   of    the   plaintiff,   and 
tlie   defendants   have   appealed. 


I 
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Before  proceediag  to  consider  the  questions  arising 
in  this  case,  it  is  proper  to  remark  that  when  the 
County  Court  was  acting  upon  the  motion  to  have  the 
road  made,  the  question  was  discussed  whether  they 
liad  the  power  to  assess  a  tax  for  such  purpose,  and 
the  plaintiff  being  present  took  part  in  the  discussion, 
maintaining  that  the  County  Court  possessed  the  power. 
The  court  come  to  the  conclusion  that  they  had  the 
power,  and  so  decided,  but  it  does  not  appear  that 
they  were  influenced  in  their  decision  by  any  thing 
urged  in  the  discussion  by  the  plaintiff;  but  it  does 
appear,  upon  his  own  admission,  that  when  he  after- 
ward made  the  contract  to  build  the  road  he  did  so 
entirely  upon  the  credit  of  the  county,  and  not  upon 
the  personal  responsibility  of  the  justices  of  the  court. 
It  appears  also  that  the  order  of  the  court  for  making 
the  road,  to  be  paid  for  by  the  county,  was  made 
under  an  honest  mistake  as  to  the  power  of  the  court, 
and  that  plaintiff  labored  under  the  same  mistake  as  to 
the   law. 

It  is  apparent  that  in  making  the  order  for  build- 
ing the  road,  and  in  entering  into  the  contract  with 
defendant  for  its  construction,  and  in  assessing  the  tax 
to  pay  for  the  work,  the  justices  were  acting  in  the 
capacity  of  agents  of  the  county.  Their  liability, 
therefore,  must  depend  upon  the  character  of  their 
agency.  The  law  is  that  "every  county  is  a  cor- 
poration^ and  the  justices  in  the  County  Court  assem- 
bled are  the  representatives  of  the  county,  and  au- 
thorized to  act  for  it."  Code,  sec.  402.  Theii*  powers, 
as  such   representatives,  are  defined    by  the  statutes,  and 
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outside  of  these  they  can  do  no  act  binding  on  the 
county.  The  power  conferred  on  the  County  Courts  are 
of  several  distinct  kinds^  but  sometimes  so  closely  allied 
in  their  natures  that  the  distinctions  are  not  readily 
perceived.  The  laying  of  a  county  tax  is  character- 
ized as  a  municipal  power,  given  for  the  regulation 
of  the  fiiical  affairs  of  the  county.  8  Hum.,  634. 
The  power  to  impose  taxes  for  county  purposes  is  not 
judicial,  and  might  have  been  confined  to  any  other 
agents.  7  Hum.,  146.  An  order  to  build  a  court 
house  is  only  a  police  order.  5  Sneed,  515.  The 
power  to  open  roads  is  exercised  by  the  County  Courts 
not  as  a  judicial  but  a  municipal  function.  8  Hum., 
342.  But  in  all  cases  which  involve  the  rights  of 
individuals,  on  which  the  County  Courts  are  authorized 
to  adjudicate,  they  exercise  judicial  powers.  The  pow- 
ers conferred  on  the  County  Courts  are  termed  judi- 
cial, municipal,  and  police  power.  The  Constitution 
authorizes  the  Legislature  to  vest  in  the  courts  of 
justice  such  powers  with  regard  to  private  and  local 
affairs  as  may  be  deemed  expedient.  Art.  11,  sec.  9. 
Under  this  provision  of  the  Constitution  the  Legisla- 
ture has  vested  in  the  County  Courts  the  |)Ower  de- 
fined in  the  Code  in  regard  to  taxation  and  to  roads. 
The  County  Courts  are  thereby  constituted  corporations 
with  defined  powers,  and  with  the  justices  thereof  as 
representatives  of  the  county.  They  can  exercise  that 
portion  of  the  sovereignty  of  the  State  communicated 
to  them  by  the  Legislature  and  no  more.  In  the 
exercise  of  the  powers  so  conferred  they  become  min- 
ature    legislatures^    and    the    powers    so    exercised    by 
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them,   whether  they  are  called   municipal  or  police,  are 
in   fact  legislative   powers. 

By  reference  to  the  proceedings  which  took  place 
in  the  County  Court  of  Campbell,  which  we  find  in 
the  record,  it  appears  that  on  motion  it  was  ordered 
that  $650  be  appropriated  to  make  the  road  as  re- 
viewed by  J.  S.  Lindsay  and  others,  and  that  com- 
missioners be  appointed  to  let  it  out.  It  is  clear 
that  the  County  Court  were  acting  under  their  general 
powers,  as  laid  down  in  the  Code,  to  open  new  or 
repair  or  change  old  roads,  upon  the  reports  of  juries 
of  view,  and  not  under  sec.  1257  of  the  Code,  which 
authorizes  the  County  Courts  to  provide  for  making 
certain  private  or  local  improvements  therein  specified. 
But  even  if  the  order  was  made  under  this  section  it 
was  correctly  decided  in  the  case  of  Hunter  v.  Jus- 
licea  of  Campbell  county^  7  Col.,  55,  that  the  authority 
of  the  County  Court  under  this  section  has  no  refer- 
ence to  works  of  public  improvement  to  be  under- 
taken,  made   and   paid   for  by   the   county. 

We  have  seen  that  neither  the  ordering  of  a  road 
to  be  made  or  opened,  or  the  assuming  of  county 
taxes,  is  a  judicial  act.  It  follows  that  the  action. 
of  the^  County  Court,  in  the  present  case,  was  legisla- 
tive, and  that  in  the  exercise  of  their  legislative  func- 
tions they  exceeded  their  power  under  an  honest  mis- 
take  as   to   the   scope   and   extent  of  those   powers. 

It  is  well  settled  that  a  judicial  officer  can  not  be 
held  personally  liable  for  errors  of  judgment,  except 
when  they  are  committed  in  the  arbitrary,  corrupt  and 
malicious    exercise    of    an    assumed    judicial    authority,. 
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viritbout  regard  to  the  question  of  his  jurisdiotion. 
Cope  V.  Ramsay,  2  Heis.,  200.  The  same  Kason 
^hich  will  exempt  a  judge  from  liability  to  an  injured 
party,  growing  out  of  mistaken  judgment,  uninfluenced 
by  malice  or  corruption,  must  apply  with  equal  force 
io  a  legislator  who  has  honestly  mistaken  his  powers. 
Any  other  doctrine  would  be  ruinous  either  to  the  , 
judicial  or  legislative  department.  It  is  true  that  in 
the  case  of  the  Franklin  and  Columbia  Turnpike  Cb. 
V.  the  County  Court  of  Maury,  8  Hum.,  342,  Judge 
Turley,  by  way  of  censuring  the  conduct  of  the  County 
Court  in  that  case  in  ordering  a  road  to  be  opened 
for  the  purpose  of  enabling  citizens  to  shun  a  toll- 
gate,  intimated  strongly  that  an  action  might  be  main- 
tained for  damages  against  the  County  Court,  but  the 
remark  was  only  a  dictum,  and  indicated  clearly  that 
the  ordering  of  the  road  was  not  made  upon  a  mere 
mistake  of  their  power,  but  from  malicious  motives. 
In  that  view  we  are  not  disposed  to  dissent  from  the 
remark.  In  the  present  case  there  is  no  ground  to 
doubt  as  to  the  entire  honesty  of  the  action  of  the 
•County  Court  and  of  the  defendants.  It  is,  therefore, 
one  of  those  cases  in  which  an  innocent  party  must 
suffer  injury,  and  in  our  view  the  law,  based  upon 
sound  principle  of  public  policy,  fixes  the  loss  on  the 
defendant.  Having  reached  this  conclusion,  it  is  not 
necessary  to  notice  the  several  questions  of  law  dis- 
cussed as  to  the  liability  of  public  agents,  but  hold 
that  those  principles  of  law  relied  on  have  no  appli- 
t^ation  to  the  present  case. 
The  judgment   is   reversed. 
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TsNAins  IK  Common.  JParHHon  sought  by  one — saU  desired  by  the  other. 
Although  it  appears  to  be  the  interest  of  one  tenant  in  common  that 
the  land  should  be  sold  for  partition,  yet  it  is  for  the  interest  of  the 
other  that  it  should  be  divided  between  them.  It  is  the  right,  of  a 
tenant  in  common  to  have  a  division,  unless  it  is  manifestly  the  in- 
terest of  both  that  it  should  be  sold.  The  partition  will  therefore  be 
made.  The  new  improvements  erected  by  one  tenant  will  be  in- 
cluded, if  possible,  in  his  share.  The  present  value  of  the  old  build- 
ings will  be  charged  against  the  share  of  the  one  getting  them. 


Uhei6(» 
116     390 


FBOM    WASHINGTON 


Appeal    firom    Chancery    Court    at    Jonesboro^    May 
Term,   1872.      H.  C.  Smith,  Ch. 

Inoebsoll,   for  complainant. 

SHiEiiDS,   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  and  defendant  are  brothers  and  tenants 
in  common  of  a  valuable  tract  of  land  of  400  acres, 
ataated  in  Washington  county.  Being  unable  to 
agree  as  to  a  partition  of  the  land,  they  have  sub- 
mitted the  question  that  divides  them  to  the  court  of 
equity.  The  record  exhibits  two  brothers,  in  old  age, 
differing  honestly  as  to  their  rights, — insisting  upon 
their  respective  claims  with  an  earnestness,  persistence 
and  pertinacity  which  appear  almost  incredible  in  view 
of  the   fraternal    affection    and    confidence   which    have 
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marked  their  whole  lives,  and  which,  as  far  as  the 
record  shows,  have  been  maintained  unbroken  through 
the  present  litigation.  It  seems  unaccountable  that 
two  brothers  of  fine  practical  sense,  of  more  than  or- 
dinary intelligence,  of  unquestionable  integrity,  cherish- 
ing towards  each  other  feelings  of  genuine  affection 
and  confidence,  should  disagree  so  widely  as  to  their 
rights  and  interests,  and  should  adhere  so  pertinacioaa- 
ly  to  their  respective  views  of  their  rights  as  depend- 
ent upon  the  facts,  about  which  there  is  a  substantial 
agreement, — should  have  failed,  after  repeated  efforts, 
to  compromise  or  adjust  their  differences.  Instead  of 
any  such  compromise,  they  have  devoted  the  last  three 
years  so  earnestly  and  industriously  in  the  prosecution 
-of  their  respective  claims,  that  they  have  come  to 
final  hearing,  with  a  record  of  nearly  four  hundred 
pages. 

It  appears  that,  about  1838,  complainant  and  de- 
fendant purchased  of  Jacob  Miller  the  land  in  oontro- 
Tersy,  at  the  price  of  $5,000,  each  paying  one-half 
of  the  purchase  money  and  taking  from  Miller  a  con- 
veyance of  the  title  to  them  as  tenants  in  common. 
Before  the  conveyance  was  made,  defendant,  who  was 
the  elder  brother,  expressed  an  anxiety  to  own  the 
entire  tract,  proposing  to  pay  to  complainant  his  por- 
tion of  the  purchase  money  when  he  should  receive 
an  amount  sufficient  therefor  which  was  due  to  him 
in  South  Carolina,  and  which  he  expected  to  collect 
in  the  course  of  a  year  or  two.  To  this  proposition 
complainant  assented,  but  the  deed  from  Miller  was 
nevertheless    taken    to    them    as    joint    purchasers,   and 
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BO  written   memorandum   of  their  agreement  was   made 
or  signed. 

The  improvements  on  the  place^  consisting  of  a 
brick  dwelling-house  and  the  usual  outhouses^  were 
situated  near  the  centre  of  the  tract  and  alongside  of 
a  lane  or  road,  which  ran  from  north-west  to  south- 
east^ dividing  the  tract  nearly  into  equal  parts.  They 
agreed  to  occupy  the  house  and  lots  around  it  in 
common,  and  to  recognize  the  lane  or  road  as  a  tem- 
porary division  line — complainant*  to  cultivate  the  por- 
tion on  the  south  side  of  the  division  line,  and  de- 
fendant that  on  the  north  side.  The  improvements 
were  situated  on  the  portion  south  of  that  line.  •  The 
two  brothers  lived  together  in  the  house  for  six  years, 
each  cultivating  the  portion  agreed  on  and  using  the 
lots  around  the  dwelling  in  common — neither  account- 
ing  to   the   other   for   any   rents. 

In  1844,  complainant  purchased  another  tract  about 
three  miles  distant  and  removed  to  it,  where  he  has 
ever  isince  lived,  leaving  defendant  in  possession  of 
the  whole  tract.  Upon  removing,  an  agreement  was 
made  by  which  the  temporary  division  line  was  to 
continue  to  be  recognized,  and  defendant  was  to  ac- 
count to  complainant,  as  defendant  says,  for  the  pro- 
ducts of  the  several  fields  which  complainant  had  cul- 
tivated, or,  as  complainant  says,  for  the  products 
raised  on  the  portion  south  of  the  division  line.  It 
is  shown  that  complainant  has  received  the  rents  reg^ 
ularly  of  the  several  fields  formerly  cultivated  by 
complainant,  and  that  no  complaint  had  ever  been 
made   by  complainant  that  he   had  not  received   all  the 
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rents  he  was  entitled  to.  *  It  appears  that  after  com- 
plainant removed,  defendant  did  some  clearing  of  tim- 
bered land  on  both  sides  of  the  division  line,  enclosed 
some  new  fields,  planted  orchards,  and  had  accounted 
to  complainant  for  none  of  the  products  of  the  new 
fields  or  orchards,  and  that  complainant  had  never 
claimed  any  of  these  producti^  by  way  of  rents.  De- 
fendant also  made  various  improvements  in  adding 
other  outhouses,  repairing  the  old  buildings  and  put- 
ting  a  large  addition  to  the  dweUing- house,  all  of 
which  improvements  cost  several  thousand  dollars. 
There  are  two  springs  on  the  tract — one  about  240 
yards  from  the  dwelling-house  and  eight  or  ten  steps 
from  the  temporary  dividing  line,  in  the  gap  of  a 
ridge,  with  abrupt  hills  on  either  side;  this  spring 
when  full  runs  down  near  the  dividing  line  on  the 
upper  side  of  the  farm,  close  by  the  house,  to  the 
road,  and  then  down  the  road.  The  other  is  a  small 
drip  spring,  situated  on  the  opposite  side  of  the  di- 
viding line  from  the  other  spring,  and  about  fifty 
yards   from    it. 

As  to  the  general  facts  as  detailed,  there  is  no 
material  conflict  between  the  parties,  either  in  their 
own    testimony    or    in     that   of    the    numerous   witnesses 

■r 

examined  by  them.  The  difference  is  as  to  the  opin- 
ions of  the  parties  and  their  respective  witnesses  as 
to  the  deductions  to  be  drawn  from  the  facts  in  re- 
gard to  the  practicability  of  an  equitable  or  advan- 
tageous division  of  the  farm.  Complainant  and  some 
eighteen  or  twenty  witnesses  are  of  opinion  that  the 
tract   is   susceptible   of   an   equitable    division,   and   they 
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sastain  their  conclusions  by  reasoning  od  the  facts. 
Defendant  and  about  a  like  number  of  witnesses  are 
of  opinion  that  a  division  could  not  be  made  without 
serious  inconvenience  or  injury  to  the  parties,  and  this 
conclusion  is  sustained  by  reasoning  as  to  the  scarcity 
of  water,  location  of  the  improvements,  the  probable 
annoyance  from  having  a  common  spring  and  common 
water,   etc. 

But  it  is  not  shown  by  the  facts,  nor  by  the 
opinions  of  the  witnesses  on  either  side,  that  a  parti- 
tion is  impracticable.  It  is  clear,  upon  all  the  facts, 
that  the  tract  can  be  divided  into  two  farms  of  about 
200  acres  each,  and  therefore  a  partition  cannot  be 
resisted  on  the  ground  that  the  premises  are  so  situ- 
ated that  partition  thereof  cannot  be  made.  It  is 
insisted,  however,  for  defendant  that  the  premises  are 
of  such  description  that  it  would  be  manifestly  for 
the  advantage  of  the  parties  that  the  same  should  be 
sold  instead  of  partitioned.  Each  tenant  in  common 
of  land  has  the  right  to  a  partition  of  the  premises, 
except  where  such  partition  is  impracticable,  or  where, 
from  the  situation  of  the  premises,  a  sale  would  be 
manifestly  advantageous  to  all  the  parties  interested: 
Code,   sec.   3293. 

In  this  case  the  parties  differ  on  the  question, 
whether  the  premises  are  so  situated  that  a  sale  in- 
stead of  partition  would  be  advantageous  to  them. 
Complainant,  who  has  a  clear  legal  right  to  a  parti* 
tion,  claims  that  he  shall  enjoy  his  portion  of  the 
land    in    kind,    and    that   a   sale   would    not    be   to   his 

advantage.       Defendant   insists   that   a   sale   instp«d   of  a 
43 
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partition  would  be  manifestly  advantageous  to  com- 
plainant as  well  as  himself.  In  this  state  of  the 
controversy,  it  devolves  on  the  defendant  to  show 
clearly  by  the  facts  that  a  sale  instead  of  a  partition 
would  be  advantageous  to  complainant.  Nothing  short 
of  the  clearest  and  most  satisfactory  proof  could  jus* 
tify  the  court  in  ordering  a  sale  against  the  protest 
of  one  of  the  tenants  in  common.  Without  referring? 
to  or  commenting  on  the  testimony,  we  are  clear  in 
our  convictions  that  defendant  has  failed  to  make  out 
such  a  case  as  is  contemplated  by  the  statute.  So 
far  from  its  being  made  to  appear  manifestly  that  a 
sale  would  be  advantageous  to  complainant,  we  are 
satisfied  that  the  decided  preponderance  of  the  evi- 
dence is  that  the  land  is  susceptible  of  an  equitable 
division,  and  that  while  a  sale,  under  the  [)eculiar 
circumstances  of  the  case,  might  be  advantageous  to 
defendant,  yet  that  complainant  would  not  be  a  par- 
ticipant in  the  advantages.  We  are  therefore  of  opin- 
ion that  complainant  is  entitled  to  a  decree  for  a  par- 
tition   of  the    land. 

The  only  difficulty  in  making  a  partition  of  the 
land  into  two  equal  parts,  quality  and  quantity  both 
considered,  is  in  the  fact  that  there  are  valuable  im- 
provements on  the  land,  many  of  which  have  been 
placed  there  by  the  defendant  since  the  complainant 
removed  from  the  place  in  1844.  But  the  proof  as 
to  the  location  of  these  improvements  furnishes  a  sat- 
isfactory solution  of  this  difficulty.  It  is  shown  that 
the  temporary  division  line  made  by  the  parties  di- 
vided  the   original    tract    into    two    parts,   nearly   equal 
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in  quantity  and  quality.  It  appears  that  all  the  val- 
uable improvements  made  on  the  place  are  situated 
near  to  this  division  line,  that  they  may  readily  be 
attached  to  either  side.  Instead,  therefore,  of  insti- 
tuting any  inquiry  into  the  value  of  these  improve- 
ments, we  see  no  difficulty  in  ordering  that  the  im- 
provements made  by  defendant  shall  be  attached  to 
that  portion  of  the  land  which  may  be  attached  in 
the  partition  to  defendant :  1  Story's  Eq.,  sec.  655. 
In  adopting  this  mode  of  partition,  it  will  be  only 
necessary  to  take  into  the  estimate,  in  the  valuation 
of  the  two  portions,  the  present  value  of  the  improve- 
ments remaining  on  the  land  which  were  there  in 
1844;  and  for  such  of  those  improvements  as  may 
fall  on  the  portion  of  defendant,  he  will  account  to 
complainant  for  one-half  of  their  present  value;  and 
if  any  of  those  improvements  fall  on  the  portion 
which  may  be  allotted  to  complainant,  he  will  account 
for  one-half  of  the  present  value  thereof  to  defendant. 
Of  course,  if  in  making  the  partition  of  the  tract  the 
commissioners,  in  carrying  out  the  directions  already 
given,  should  find  it  necessary  to  make  any  inequality 
in  the  present  value  of  the  two  portions,  such  ine- 
quality will  be  charged  to  the  party  getting  the  more 
valuable   portion. 

The  remaining  question  in  the  case  relates  to  the 
rents  during  the  time  the  whole  tract  has  been  occu- 
pied by  defendant.  It  is  in  the  settlement  of  this 
question  that  we  are  brought  in  contact  with  the 
most  serious  discrepancies  and  contradictions  in  the 
recollection    of   the    parties,    as    developed   in   their  re- 
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Bpective  depositions.       We  are  satisfied    that  these  dis- 
crepancies are   the   results   of   honest    failures  of   recol- 
lection^  probably  somewhat   infiuenced   by  a   prosecution 
of    their    respective    rights,    characterized    by   more    of 
zeal     than     the    parties    themselves    are     conscious    of. 
We   shall   not    undertake   to    reconcile    these    discrepan- 
cies or    to   determine    whose    recollection    is    the    most 
reliable,   but  state   the   impression    made   on   our   minds 
and   our  conclusions   drawn    therefrom.       We   are   satis- 
fied  that,   from    the   date   of   the    original    purchase    in 
1838,   there   was    an    understanding   that    defendant   was 
ultimately   to    become    the    owner    of    the   whole    tract, 
by   refunding    to    complainant    his   portion   of   the   pur- 
chase   money.       Why   this    personal    understanding   was 
never    reduced    to    writing    during    so    long    a    period, 
can   only   be    explained    upon    the    fact    that    the    two 
brothers   had   a  perfect  understanding  of  the   agreement 
and   an  abiding   confidence   in  each   other.       The    proof 
fails   to   give  any  satisfactory  explanation    of  the   failure 
of  defendant  to   pay   the   half  of    the    purchase    money 
to   complainant,    especially   as    it    appears    that    he    was 
amply  able,  and  actually   vested  large  amounts  in  other 
lands.       It   is   equally  strange   that   complainant,  during 
so   long   a   period,  failed  either   to   require  the    payment 
or   to    notify   defendant    that    the    parol    agreement   was 
abandoned    by    him.       As    far    as    we    can    see,    both 
parties   remained   quiescent   until   about   1858,   when   de- 
fendant   concluded    to    add    largely    to    the    dwelling- 
house.       Instead,    even    then,    of   going    and   tendering 
the    money    to    complainant,   or    of   having    the    agree- 
ment  reduced   to   writing,   he   only   called   on   complain- 
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ant  and  desired  to  know  if  he  was  still  in  the  same 
notion  about  letting  him  have  his  interest.  The  par- 
ties difler  widely  in  their  recollection  of  this  inter- 
view. According  to  defendant's  recollection,  the  re- 
sponse of  complainant  to  his  question  satisfied  him 
that  he  might  go  on  with  the  improvements,  and  rely 
on  getting  complainant's  interest  by  paying  back  his 
purchase-money.  Complainant's  recollection  of  this  in- 
terview is,  that  when  defendant  asked  him  if  he  in- 
tended still  for  him  to  have  the  whole  farm,  com- 
plainant answered:  "Why,  yes;  I've  all  the  time  in- 
tended you  to  have  my  interest,  and  never  thought 
of  selling  to  any  one  else  whilst  you  want  it.  You 
have  promised  and  promised  to  purchase  my  half; 
why  don't  you  do  it?"  At  that  time,  by  reason  of 
the  railroad  improvements,  the  tract  of  land  had 
doubled  in  value ;  yet  complainant  failed  even  then 
to  notify  defendant  that  he  expected  him  to  pay  ac- 
cording to  the  increased  value,  though  such  he  now 
says  was  his  meaning;  but  defendant  says  he  did  not 
80  understand  him.  The  fact  that  defendant  went  on 
and  expended  several  thousand  dollars  in  erecting  a 
new  building,  inclines  us  to  the  conclusion  that  he 
fitill  understood  that  complainant  recognized  the  origi- 
nal agreement;  and  we  are  of  opinion  that  defendant 
made  all  of  his  improvements,  and  cleared  land,  and 
planted  orchards,  under  the  belief  that  he  was  to 
have  the  complainant's  portion  by  paying  him  back 
his  purchase-money,  and  that  in  fact  defendant  treated 
the  tract  during  all  this  time  as  virtually  his  own. 
It   is    true,   that    complainant    says    he   often    called   on 
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defendant  to  complete  the  purchase,  bat  that  defend- 
ant as  often  put  him  off,  and  because  he  was  his 
brother  he  acquiesced.  But  defendant  has  no  recol- 
lection of  these  repeated  demands  on  him,  as  stated 
by    complainant. 

Taking  all  the  circumstances  together,  we  are  of 
opinion  that,  in  arranging  the  equities  between  the 
parties  on  the  subject  of  rents,  we  are  justified  in  as- 
suming that  from  1844  until  the  filing  of  the  bill 
defendant  occupied,  improved  and  cultivated  the  whole 
&rm  as  his  own,  and  under  the  belief  that  all  he 
had  to  pay  was  the  original  purchase-money  and  rent 
for  the  several  fields  which  complainant  had  cultivated 
previous  to  1844.  It  is  true  the  agreement  between 
the  parties  was  by  parol,  and  therefore  cannot  l»e 
specifically  enforced  by  defendant,  but  inasmuch  as 
complainant  has  availed  himself  of  his  undoubted  right 
to  disa\*ow  the  parol  agreement  and  insist  on  his  por^ 
tion  of  the  land,  we  are  fully  justified,  under  all  the 
facts  and  circumstances,  in  holding,  that  as  to  the  set- 
tlement of  the  question  of  rents,  complainant  is  to  be 
held  as  having  waived  any  claim  therefor,  except  as 
to  the  fields  before  specified,  and  as  to  which  it  is 
admitted  the  rents  have  satisfactorily  been  accounted 
for.  The  result  is,  that  the  land  will  be  partitioned 
by  commissioners  as  hereinbefore  determined,  but  no 
account   will   be   ordered   for   rents. 

The    cause    is     remanded     for     further     proceedings^ 
The   costs   of  this   court   will    be   divided. 


SEPTEMBER  TERM,  1872.  679 


Hazleton  v.  Simpson. 


Hazleton  V.  Simpson. 

Special  Constable.  Affidavit  showing  necessity  far  appointment.  By  the 
Act  of  1870,  amending  sec.  4148  of  the  Code,  a  magistrate  is  only  em- 
powered  to  speciaHy  deputize  one  to  act  as  constable  when  oath  is 
made  in  writing  by  the  party  or  his  attorney  that  there  is  no  regular 
officer  at  hand,  and  that  the  business  is  urgent.  The  oath  made  in 
this  case  was  that  the  affiant  could  not  conveniently  see  an  officer, 
and  wishing  to  bring  suit,  asks  a  special  deputation.  The  deputation 
made  on  such  an  affidavit  was  void,  and  the  notice  given  is  void  also, 
being  given  by  one  not  authorized  to  serve  the  warrant. 


FROM     MARION. 


Appeal  from  Circuit  Court  of  Marion,  July  Term, 
1872.      J.   B.   HoYL,   J. 

Burt,   for   Hazletou. 

Freeman,   J.,   delivered   the  opinion   of  the  court. 

This  is  a  certiorari  and  supm^sedeaa  to  quash  an 
execution.  The  grounds  are,  that  the  party  who 
served,  or  attempted  to  serve  the  warrant,  was  not 
legally  authorized  by  the  magistrate  to  serve  the  war- 
rant, and  as  a  matter  of  fact,  the  warrant  was  not 
read,  but  being  attempted  to  be  served  by  the  dep- 
uty, the  whistle  sounded,  and  before  petitioner  could 
be  informed  of  any  such*  attempted  service,  the  cars 
started,  leaving  petitioner  in  mysterious  wonder  as  to 
what  was  attempted. 

The  only  real  issue  is  as  to  the  validity  of  the 
deputation,  for  if  the  party  was  an  officer,  the  return 
brought    up   with    the    papers    shows   a    regular    service 
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of  process.       Under   the   Act   of  1741,   copied    into    the 
Code,   this    deputation,   we   think,    would    be    good :      9 
Hum.,     113;     11     Hum.,    71.       By   an    amendment    to 
that    act,    pa&sed     March    4,    1870,    it   is    provided     that 
the    magistrate     may    specially   deputize    any   person    as 
constable,   if  no   constable   is   at    hand   and   the   business 
urgent;     but   no    magistrate   shall    make   such   a   special 
deputation   unless  one  of  the   parties  to  a  suit  pending, 
or   his   or    her    attorney,   shall     make    oath     before   the 
magistrate,   and   file   the    same    in   writing,   stating    that 
to   the   best   of   their   information    there    is    no    regular 
offioer   at   hand,  and    that  the   business  is  urgent.      The 
affidavit    made   in    this    case    by   plaintiff    is,   ^^that   he 
being   a    regular    brakesman     upon    the    Jasper    Branch 
Railroad,    cannot   see    an    officer    convenient,   and    wish- 
ing  to   sue   on    a   claim    due    him,   therefore   asks   for   a 
deputation    to   execute  a  warrant   for  the   same."       This 
affidavit    is    essentially   defective,    as    the    fact    that    he 
did    not   see    an    officer    does    not    show   that   none   was 
at    hand,    or    any    extraordinary   occasion    for  a   deputa- 
tion,   and    then    it   fails   to   show   that    the   business    was 
urgent.       It    was    a   simple    suit    on     an     account    due 
him,   and,   as    far   as   we    can    see,    presented    no    more 
urgency    for   the    suit    than    in    any    other   case    of   debt. 
The   deputation    was    void,    as   made   in   violation   of  the 
statute;     the   notice   consequently  was  void,   being   by  a 
party    unauthorized    to   summon    or   serve   the   warrant. 

The     case     will     be     reversed     and     the     execution 
quashed. 


' 
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CoTTRELL  V.  Woodson. 

BviDENCG.  Ihtiy  to  the  suiiL  Contract  with  agent  of  deceased  party.  It  was 
not  error  to  refuse  to  let  the  defendant  testify  as  to  the  terms  of  a 
contract  made  with  the  son  of  the  plaintifif^s  intestate  acting  as  the 
agent  of  his  father.  It  was  clearly  a  transaction  with  the  deceased 
by  and  through  his  agent. 


FROM   CLAIBORNE. 


Appeal  in  error  from  Circuit  Court  of  Claiborne, 
January   Term,    1872.       J.   H.   Randolph,   J. 

Rogers  &  Jarvis,   for  plaintiff  in  error. 
Netherland,  Shields  &  Fulkerson,  for  defend^t. 
Freeman,   J.,   delivered   the   opinion   of  the   court. 

This  is  an  action  of  trespass,  for  allowing  stock 
of  defendant's  to  go  into  his  own  field,  by  which  they 
entered  the  field  of  complainant,  enclosed  by  same  out- 
side fence,  but  no  dividing  fence  between  the  land  of 
the   parties   thus   enclosed. 

The  only  objection,  necessary  to  be  specially  no- 
ticed  here,  to  the  action  of  the  court  below,  is  in 
refusing  to  allow  defendant  to  prove  by  his  own  tes- 
timony the  terms  of  the  contract  between  the  parties, 
that  had'  been  spoken  of  by  another  witness,  the 
plaintiff  having  died  pending  the  suit,  and  the  case 
revived  in  the  name  of  his  administrator,  the  contract 
having    been    made    between    defendant    and    a   son    of 
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plaintrfi*^  the   witness  not   proposing   to   prove  any  state- 
ments  made   by    the   intestate. 

There  was  no  error  in  this.  It  was  clearly  a 
transaction  with  the  deceased  plaintiff  by  and  through 
his  agent.  The  propositions  asked  to  be  charged  by 
the  court  were  not  involved  in  the  case.  It  was  na 
error,  therefore,  not  to  charge  them.  The  verdict  is^ 
well   sustained    by   the   proof.       AflBrm    the  judgment. 


Mabry  v.  Baxter. 

Constitutional  Law.  Act  of  Dectmher  11,  1871,  partly  unconMitutionaL 
The  Act  of  December  11, 1871,  in  fo  far  as  it  applied  to  pending  suits 
and  gave  parties  jointly  sued  a  right  to  sever,  and  if  not  sued  in  the 
county  of  their  residence,  upon  motion  to  demand  and  have  a  change 
of  venue  to  the  county  of  their  several  residences,  is  unconstitutional 
upon  two  grounds : 

Fir9t..  It  does  not  furnish  the  plaintiff  with  a  remedy  substantially 
the  same  with  that  which  was  in  force  when  the  suit  was  commenced. 

Second.    It  is  judicial  and  not  legislative  in  its  provisions. 


FROM    KNOX. 


Appeal   in   error   from   the    Circuit   Court   of    Knox^ 
February  Term,  1872.       E.  T.  Hall,  J. 

Crozier,  Andrews  &  Caldwell,  for  Mabry. 
Baxter  &  Champion,  for  defendant. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Baxter  sued  Mabry,  Griffith  and  others  in  the  Cir- 
cuit Court  of  Knox  county,  for  damages  to  his  char- 
acter, on  account  of  a  libellous  publication.  The 
original  writ  was  executed  on  Mabry,  who  resided  in 
Knox,  and  counterparts  were  served  on  Griffith  and 
others,  who  resided  in  Davidson  county.  Declaration 
was  filed  at  the  appearance  terra  and  Mabry  pleaded 
not  guilty — the  other  defendants  jointly  filed  the  same  • 
plea— on  both  of  which  there  was  issue.  While  the 
cause  was  thus  at  issue  and  ready  for  trial,  the  Legis- 
lature, on  the  11th  of  December,  1871,  passed  an  Act, 
l)y  which  it  was  enacted,  '^  that  in  all  such  suits  that 
tnay  hereafter  be  instituted,  or  that  may  be  now  pend- 
ing in  any  of  the  courts  of  the  State,  each  defendant  - 
therein,  at  any  time  before  trial  or  final  judgment, 
shall  have  the  right,  upon  motion,  to  sever  and  have 
the  suit  as  to  himself  separately  tried,  and  the  causes 
after  such  severance  shall  stand  against  each  defendant 
in  all  respects  as  if  originally  instituted  separately 
against  him  or  them,  and  without  regard  to  the  pro- 
ceedings that  may  have  been  had  in  the  cause  before 
severance;  and  each  defendant,  after  severance,  shall 
be  entitled  to  make  his  defense  and  upon  all  grounds 
by   answer,   motion,    plea   or   demurrer." 

By  the  second  section,  *'  in  all  causes  now  pending 
or  that  may  hereafter  be  instituted,  wherein  any  one  or 
more  of  the  defendants  thereto  shall  avail  themselves 
of  the  right  to  sever,  any  defendant  so  severing,  who 
may   have   been,   at   the    commencement  of    the   suit,   a 
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resident  of  any  other  county  of  the  State,  shall  be 
entitled  to  have  the  same,  as  to  himself,  removed  to 
the  county  of  his  residence — the  removal  shall  be  or- 
dered upon  the  written  application  of  the  party  desir^ 
ing  it — ^the  application  shall  set  forth  the  name  of  the 
county  wherein  the  petitioner  resides  and  shall  ask  for 
the  removal,  as  to  himself,  to  a  like  court  of  said 
county,  then  to  be  proceeded  with  as  if  originally  in- 
stituted  there." 

At  the  February  Term,  1872,  all  the  defendants, 
except .  Mabry,  severally  petitioned  and  moved  for  sev- 
erance, and  for  removal  of  the  cause  to  the  county  of 
their  residence.  This  motion  was  disallowed  and  the 
petition  dismissed,  and  the  defendants  so  applying  have 
appealed,  as  authorized  by  the  4th  section  of  said  Act, 
The  question  is,  whether  the  Circuit  Judge  erred  in 
refusing  the  motion  to  sever  and  transfer  the  cause 
It  is  not  denied  that  the  petitioners  brought  themselves 
within  the  provisions  of  the  Act  and  were  entitled  to 
the  severance  and  transfer,  if  the  Act  of  the  lyegisla- 
ture    was   constitutionally    passed. 

As  to  the  prospective  feature  of  the  Act,  no  excep- 
tion is  taken  so  far  as  its  constitutionality  is  involved; 
but  the  question  is,  whether  the  provisions  of  the  Act, 
in  so  far  as  they  apply  to  suits  then  pending,  so  in- 
terfere with  the  rights  of  the  plaintiff  in  this  case  as 
to  render  the  Act  void  on  account  of  want  of  power 
in   the   Legislature   to   enact   it? 

It  is  clear  that  the  right  to  sue  for  injuries  to 
character  is  secured  to  any  citizen,  and  the  State  is 
bound    to    provide    the    necessary  courts    and  to   keep 
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them  open,  that  this  right  may  be  freely  exercised  and 
enjoyed.  When  the  plaintiff  instituted  his  suit  in  this 
case  he  was  in  the  exercise  of  a  constitutional  right, 
and  the  law  then  in  force  furnished  him  the  means 
of  prosecuting  his  right  through  the  Circuit  Court  of 
Knox   county,  in   which   one   of  the   defendants   resided. 

The  law  also  authorized  him  to  unite  in  his  suit 
the  other  defendants,  who  resided  in  a  different  county, 
and  to  bring  them  all  by  means  of  counterpart  writs 
to  the  county  of  Knox.  The  law  gave  him  the 
remedy  of  a  joint  action  against  all  defendants  and 
provided  the  means  by  which  his  right  to  a  joint 
action  might  be  effectuated.  He  had  availed  himself 
of  this  right  and  of  the  remedy  provided,  and  had 
brought  all  the  defendants  into  the  Circuit  Court  of 
Knox  county,  and  they  had  there  appeared  and  made 
up  the  issue  in  the  suit.  The  law  authorized  the 
defendants  to  make  separate  or  joint  defense.  All  of 
them,  except  Mabry,  elected  to  unite  in  a  joint  plea 
of  not   guilty — Mabry   elected    to   plead   separately. 

If  the  cause  had  come  to  a  trial,  each  of  the  de- 
fendants would  have  had  the  right  to  apply  for  a 
severance  and  a  separate  trial,  and  upon  good  cause 
shown  the  presiding  judge  in  his  discretion  would  have 
allowed  the  application.  A  severance  and  separate 
trial  would  not  have  been  a  matter  of  right  but  a 
matter  for  the  sound  discretion  of  the  court,  exercised 
upon  the  merits  of  the  application.  The  right  to  sev- 
erance however,  upon  good  cause  shown,  does  not  in- 
volve the  right  to  a  change  of  venue  to  the  county 
of    the    residence    of    the    defendant.       That   is   a   new 
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right  conferred  by  the  Act  in  question.  If  the  suit 
had  been  tried  on  the  issue  made  up,  the  jury  would 
have  acquitted  some  of  the  defendants,  and  found 
others  guilty,  and  they  would  have  assessed  separate 
and  different  amounts  of  damages  against  the  several 
defendants  found  guilty.  Upon  a  verdict  finding  dif- 
ferent amounts  of  damages  against  different  defendants, 
the  plaintiff  could  have  satisfaction  only  as  to  one 
amount,  and  it  would  have  been  in  his  election  as  to 
which  amount,  and  by  which  defendant  he  would  have 
satisfaction. 

Such  were  the  relative  rights  and  remedies  of  the 
parties  to  the  suit  when  the  Act  under  consideration 
was  passed.  The  question  recurs :  Are  the  alterations 
made  by  that  Act,  affecting  their  rights  and  remedies, 
such  as  to  bring  the  Act  into  conflict  with  the  iiinda- 
mental  law?  We  recognize  the  rule  of  law  as  to  the 
alteration  of  remedies,  as  laid  down  by  Dwarris  on 
Statutes,  472,  as  sound,  viz  :  "  Whatever  belongs  merely 
to  the  remedy  may  be  altered  according  to  the  will 
of  the  State,  always  provided  the  alteration  does  not 
impair  the  obligation  of  the  contract;  but  if  a  statute 
so  change  the  nature  and  extent  of  an  existing  remedy 
as  materially  to  impair  the  rights  and  interests  of  the 
owner  of  property,  it  is  just  so  much  a  violation  of 
constitutional  provisions,  as  if  it  directly  overturned  his 
rights  and  interests.  If  the  remedy  does  not  impair 
the  right  or  property  itself;  if  it  still  leaves  the  party 
a  substantial  remedy  according  to  the  course  of  jus- 
tice as  the  right  existed  at  the  time  of  the  passage  of 
the   statute ;    it   does   not    impair   the   obligation   of   the 
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contract,  nor  will  it  be  held  to  do  so,  merely  because 
the  new  remedy  is  less  efficient,  less  s|)eedy,  or  less 
convenient  than   the   old   one." 

It  is  observed  that  this  rule  is  laid  down  with 
special  reference  to  the  alteration  of  remedies  which 
affect  the  rights  growing  out  of  contracts  and  the  in- 
terests secured  by  the  obligations  thereof.  But  the 
right  to  obtain  damages  for  injury  to  reputation  stands 
upon  the  same  ground  with  rights  as  to  property,  and 
therefore  the  rule  may  be  received  as  applicable  to 
alterations  of  the  existing  remedies  for  obtaining  satis- 
faction for  injured  reputation  as  well  as  in  cases  where 
property  dependent  upon  contract  is  involved.  The 
rule  then  by  which  we  are  to  determine  whether  the 
Act  is  constitutional  or  not,  is,  does  it  still  leave  the 
plaintiff  a  substantial  remedy,  according  to  the  course  of 
justice,  as  the  right  existed  at  the  time  of  the  passage 
of  the  statute  f 

We  have  seen  that  while  the  Act  of  Assembly  se- 
cures to  the  plaintiff  his  right  to  prosecute  his  suit  to 
final  judgment  against  all  the  defendants  and  in  a 
coart  'having  the  same  jurisdiction  in  which  his  suit 
was  brought,  and  in  those  respects  secures  to  him  a 
substantial  remedy,  yet  that  it  necessarily  subjects  him 
to  delay,  inconvenience  and  expense  in  the  final  adju- 
dication of  his  rights.  It  is  laid  down  in  the  au- 
thority quoted,  that  it  will  not  be  held  that  the  rights 
of  the  plaintiff  are  impaired,  merely  because  the  new 
remedy  is  less  efficient,  less  speedy,  or  less  convenient 
than  the  old  one.  But  it  will  be  observed  that  by 
the    same   authority   it  is  said,  that  the  Act  "  must  leave 
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the  party  a  substantial  remedy  according  to  the  course 
of  justice^  as  the  riglit  existed  at  the  time  of  the  pas- 
sage of  the  statute."  Interpreting  the  whole  extract 
'  from  Dwarris  together,  we  understand  it  to  mean,  that 
while  the  new  remedy  may  be  less  efficient,  less  speedy 
and  less  convenient  than  the  old,  yet  the  statute  pro- 
viding the  new  remedy  will  not  be  unconstitutional, 
if  it  provides  a  substantial  remedy  according  to  the 
course  of  justice,  as  the  right  existed  at  the  time  of 
the  passage  of  the  Act.  It  would  follow,  that  where 
the  right  exists  when  the  new  remedy  is  prescribed, 
but  no  suit  has  been  brought  to  enforce  it,  then  the 
new  remedy  would  not  be  unconstitutional,  because  less 
efficient,  less  speedy  or  less  convenient,  than  the  old 
one  in  force  when  the  right  ac«5rued.  But  where  the 
plaintiff  has  commenced  his  suit,  in  accordance  with 
existing  laws  as  to  remedy,  if  a  statute  is  then  passed 
changing  the  remedy,  it  must  be  substantially  the  same 
as   that   in    force   when   his   suit    was   commenced. 

The  question  then  would  be,  is  the  remedy  provided 
by  the  Act  in  question  substantially  the  same  as  that 
in   force   when    the   suit   was   instituted  ? 

We  have  already  pointed  out  the  alterations  made 
in  the  remedy  by  the  statute — it  deprives  the  plaintiff 
of  his  remedy  by  joint  judgment  against  all  t\\e  de- 
fendants, at  the  election  of  each  of  the  defendants, 
without  regard  to  the  discretion  of  the  presiding  judge; 
it  confers  upon  each  defendant  the  absolute  riirht  to 
a  severance,  on  motion,  and  thereby  necessarily  takes 
from  the  plaintiff  any  right  to  object  and  from  the 
judf!:e  any  discretion   as  to  allowing  the    motion  :    it  sets 
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aside  the  pleas  filed  and  gives  to  each  defendant  the 
right  to  plead  de  novo;  it  gives  to  each  defendant  the 
absolute  right,  upon  swearing  that  he  is  a  resident  of 
Davidson  county,  to  remove  the  cause  for  trial  to  that 
county,  and  to  this  the  plaintiff  has  no  right  to  set 
up  any  objection  and  the  judge  has  no  discretion,  but 
the  statute  commands  him  to  make  the  order  of  re- 
moval. By  the  law  as  in  force  when  the  suit  was 
instituted,  no  change  of  venue  could  be  made  except 
for  specific  causes,  and  then  only  to  the  nearest  county. 
By  the  new  remedy  provided,  the  change  of  venue  to 
a  remote  county  is  authorized  upon  the  simple  fact 
that  the  defendant  lives  in  a  remote  county,  and  upon 
making  affidavit  to  this  fact,  the  change  is  ordered  by 
the  statute  to  be  made  by  the  judge.  It  appears 
impossible  to  hold  that,  in  view  of  these  alterations 
in  rights  of  the  parties  as  plaint  ffs  and  defendants,  the 
provisions  of  the  statute  furnish  to  the  plaintiff  a  rem- 
edy substantially  the  same  as  that  which  the  law  fur- 
nished  to   him    when   he   instituted    his   suit. 

But  there  is  another  view  of  this  case  in  which 
there  are  grave  considerations,  which  seem  to  us  to 
settle  the  question  of  constitutional  power  against  the 
action  of  the  Legislature.  It  is  essential  to  the  main- 
tenance of  republican  government,  that  the  action  of 
the  legislative,  judicial  and  executive  departments  should 
be  kept  separate  and  distinct,  as  it  is  expressly  de- 
clared it  shall  be,  by  the  Constitution,  Art.  2,  sees.  1  &  2. 
The  most  responsible  duty  devolving  upon  this  court 
is   td   see   that   this   injunction    of  the   Constitution  shall 

be   faithfully   observed.       We   have   no   right  to  go  out- 
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side  of  statutes  presented  for  our  examination  and  ad- 
judication, to  look  into  the  motives  for  their  enactmeot. 
We  are  to  confine  ourselves  to  the  provisions  of  the 
statute  itself,  and  in  our  decisions  we  are  to  presume 
that  the  Legislature  not  only  acted  upon  consideration 
of  public  good,  but  that  they  have  acted  within  the 
sphere  of  their  legitimate  powers.  Conceding  all  this, 
we  are  bound,  on  the  other  hand,  whenever  in  onr 
deliberate  judgment  these  legitimate  powers  have  been 
transcended,  to  interpose  for  the  protection  and  preser- 
vation  of  the   Constitution. 

It  was  said  by  Chief  Justice  Marshall,  in  Hyman 
Sovihardy  10  Wheat.,  46,  that  "  the  difference  between 
the  departments,  undoubtedly  is,  that  the  legislative 
makes,  the  executive  executes,  and  the  judiciary  con- 
strues the  law."  To  adjudicate  upon,  and  protect,  the 
rights  and  interests  of  individual  citizens,  and  to  that 
end  to  construe  and  apply  the  terms,  is  the  peculiar 
province  of  the  judicial  department.  It  is  not  always 
an  easy  task  to  determine  whether  an  Act  of  the  Le- 
gislature is  judicial  or  legislative  in  its  character.  Per- 
haps it  may  be  correctly  said,  that  that  which  distin- 
guishes  a  judicial  from  a  legislative  act  is,  that  the 
one  is  a  determination  of  what  the  existing  law  is  in 
relation  to  some  existing  thing  already  done  or  hap- 
pened, while  the  other  is  a  pre-determination  of  what 
the  law  shall  be  for  the  regulation  of  all  future  cases 
falling  under  its  provisions.  Const.  Law,  91 ;  Bates  v. 
Kimbald,  2  Chip.,  77.  According  to  this  definition,  it 
is  clear  that  the  Act  in  question,  so  far  as  it  is  in- 
tended    to    operate    prospectively,   is   a    legislative  •  act. 
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But  as  to  that  portion  of  it  which  relates  to  saits 
pending  when  it  was  passed,  it  is  not  so  clear,  whether 
it  IS   legislative   or  judicial. 

The  Act  in  question  is  legislative  in  form,  but  it 
operates  exprebsly  on  suits  pending  in  courts.  It  not 
only  gives  to  defendants  in  such  suits  defensive  reme- 
dies which  they  did  not  have  before,  but  it  prescribes 
the  character  of  proceedings  to  be  taken  in  court  by 
defendants  to  avail  themseves  of  their  new  defensive; 
rights.  To  obtain  a  severance — a  new  right  conferred — 
they  are  to  make  a  motion  in  court — this  motion  must 
be  acted  on  by  the  judge  and  a  record  made,  that 
upon  motion  of  defendant,  he  is  entitled  to  a  sever- 
ence  and  a  separate  trial,  the  judge  makes  the  order 
nominally,  but  as  he  has  no  discretion  and  he  acts 
binder  the  order  of  the  legislature — it  is,  therefore,  to 
all   intents  and   purposes,   the   act  of  the   Legislature. 

Again — after  having  secured  a  severance  by  the 
process  of  motion  and  judgment  of  severance,  the  Act 
then  authorizes  him  to  file  his  petition,  stating  that  he 
is  a  citizen  of  Davidson  county,  and  after  swearing  to 
it,  he  is  entitled  to  have  the  same  removed  to  David- 
son county — and  the  Act  says,  "the  removal  shall  be 
ordered."  Of  course  this  can  only  be  done  by  a 
judgment  of  the  court — it  is  upon  such  judgment  of 
severance  and  of  removal  that  the  Circuit  Court  of 
Davidson  is  to  take  jurisdiction.  But  in  such  judg- 
ment, it  is  not  the  judgment  of  the  presiding  judge — 
he  is  allowed  no  discretion  whether  the  severance  or 
the  removal  is  to  be  allowed — he  is  commanded  to 
give    the    judgments,  and   the    exact    judgments    to  be 
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given  are  prescribed  by  the  Legislature.  We  are  of 
opinion  that  these  are  judicial  acts  of  the  Legisla- 
ture. 

Judge  Cooley,  p.  96,  of  his  work  on  Const.  Law, 
says :  ^^  If  the  Legislature  cannot  thus  indirectly  con- 
trol the  action  of  the  courts,  by  requiring  of  them  a 
construction  of  the  law  according  to  its  own  views,  it 
is  very  plain  it  cannot  do  so  directly,  by  setting  asido 
^their  judgments,  compelling  them  to  grant  new  trials, 
ordering  the  discharge  of  offenders,  and  directing  what 
particular  steps  shall  be  taken  in  the  progress  of  a 
judicial  inquiry/'  For  this  last  remark,  he  quotes 
opinions  of  judges  on  the  Dorr  case,  7  R.  I.,  299,  and 
various  other  cases,  among  them  Burt  v.  WiUiamSf  24 
Ark.,  91,  in  which  it  was  held,  that  "  the  granting  of 
continuances  of  pending  cases  was  the  exercise  of  ju- 
dicial authority,  and  a  legislative  act  assuming  to  do 
this   was   void." 

In  the  case  of  Murrill  v.  Sherbam,  1  N.  H.,  204, 
Judge  Woodbury  states  the  law  as  follows:  "It  is  the 
province  of  Judges,  to  determine  what  is  the  law  upon 
existing  cases.  In  fine,  the  law  is  applied  by  the  one 
and  made  by  the  other.  To  do  the  first,  therefore — 
to  compare  the  claims  of  parties  with  the  law  of  the 
land  before  established — is  in  its  nature  a  judicial* act. 
But  to  do  the  last — to  pass  new  rules  for  the  regula- 
tion of  new  controversies — is  in  its  nature  a  legislative 
act ;  and  if  these  rules  interfere  with  the  past,  or  the 
present,  and  do  not  look  wholly  to  the  future,  they 
violate  the  definition  of  a  law,  as  a  rule  of  civil 
conduct;    because   no   rule   of  conduct  can   with   consis- 
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iency  operate  upon  what  occurred  before  the  rule  itself 
was  promulgated.^^ 

Upon  both  grounds,  therefore — first,  because  the  Act 
in  question  does  not  furnish  plaintiff  with  a  remedy 
substantially  the  same  with  that  which  was  in  force 
when  the  suit  was  commenced;  and  second,  because 
the  Act  as  it  relates  to  pending  suits  is  judicial  in  its 
provisions,  we  hold  that  it  is  unauthorized  by  the 
Constitution,  except  as  to  its  prospective  provisions. 
We  have  already  remarked  that  we  have  nothing  to 
do  with  the  motives  which  induced  the  enactment  of 
the  statute  in  question,  nor  can  we  regard  any  discus- 
sion of  these  motives  or  of  those  of  the  Governor  in 
his  approval  of  the  Act,  as  legitimate  in  determining 
its  validity.  We  are  constrained,  therefore,  to  express 
our  unqualified  disapprobation  of  many  exceptionable 
and  reprehensible  reflections  upon  the  motives  of  the 
Legislature  in  passing  the  statute,  and  upon  the  Gov- 
ernor of  the  State  for  approving  it,  which  we  find  in 
a  printed  argument  for  the  defendant  in  error,  read 
on  the  trial  of  the  cause,  and  furnished  to  the  court. 
The  questions  raised  in  the  record  are  of  a  character 
not  calling  for  or  justifying  such  a  course  of  remarks; 
«nd  there  is  certainly  nothing  in  the  record  which  can 
be  considered  as  authorizing  any  imputations  of  im- 
proper motives.  This  much  we  deem  it  proper  to  say 
by  way  of  expressing  our  disapprobation  of  the  unau- 
thorized attack  upon  the  motives  of  co-ordinate  branches 
t>f  the  State  Government.  In  considering  the  case, 
we  have  not  regarded  those  portions  of  the  argument 
indicated    as    irrelevant   and    excepticmable,   as   properly 
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before   U8^   but  as    constituting    no   part   of    the    legiti^ 
mate   proceedings  in*  the   case. 

The  judgment   of  the   Circuit  Court  is  affirmed. 

TuRNBY,  J.  dissented. 

On  10th  September,  1870^  John  Baxter  instituted 
his  action  of  trespass  on  the  case  for  libel,  against 
Jos.  A.  Mabry,  John  C.  Burch,  J.  O.  Griffith,  John 
Miller  McKee,  Ira  P.  Jones  and  James  T.  Bell,  in 
the   Circuit   Court   of  Knox   county. 

The  original  writ  was  executed  upon  Mabry.  Coun- 
terparts were  issued  to  Davidson  county,  the  place  of 
residence  of  the  other  defendants,  and  there  executed 
upon   them. 

At  the  October  Term,  1870,  of  the  Circuit  Court 
for  Knox  county,  a  declaration  was  filed.  To  this 
declaration,  Mabry  separately  and  the  other  defendants 
jointly  pleaded  not  guilty.  At  the  June  Term,  1871, 
the  cause  was  continued  at  the  instance  of  defendants. 
At  October  Term,  1871,  the  cause  was  continued  be-- 
cause  of  the  absence  of  the  attorney  of  Mabry.  At 
the  October  Term,  1871,  the  only  step  in  the  cause,. 
was  an  order,  that  notice  served  on  A.  Caldwell,  Esq., 
to  take  depositions  should  be  sufficient,  except  as  to 
Mabry.  On  the  11th  December,  1871,  the  Legisla- 
ture  passed   an    Act,    which   provides : 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Tennessee,  That  in  all  suits  for  damages 
done  the  character  of  any  person,  that  may  hereafter 
be  instituted,  or  that  may  be  now  pending  in  any  of 
the  courts  of  this  €tate,  each  defendant  therein,  if  there 
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be  more  than  one,  at  any  time  before  the  trial  of  the 
cause  and  final  judgment  therein,  shall  have  the  right, 
upon  motion  made  in  person  or  by  attorney,  to  sever 
and  have  the  suit  as  to  himself  separately  tried,  and 
the  causes  after  such  severance  shall  stand  against  each 
defendant  in  all  respects  in  the  same  condition  as  if 
originally  instituted  separately  and  alone  against  him 
or  them,  and  without  regard  to  the  proceedings  that 
may  have  been  had  in  the  cause  before  severance. 
Each  defendant,  after  severance,  shall  be  entitled  to 
make  his  defense  anew  upon  all  grounds  by  answer, 
motion,   plea   or   demurrer. 

Sec.  2.  Be  it  further  enacted.  That  in  all  causes 
now  pending,  or  that  may  be  hereafter  instituted  in 
any  of  the  courts  of  this  State,  wherein  any  one  or 
more  of  the  defendants  thereto  shall  avail  themselves 
of  the  right  to  sever,  as  provided  in  the  first  section 
of  this  Act,  then  in  that  event,  any  defendant  so  sev- 
ering, who.  may  have  been  at  the  commencement  of 
the  suit  a  resident  of  any  other  county  of  the  State 
than  the  one  wherein  said  suit  is  pending,  and  who 
may  have  been  made  a  party  thereto  by  service  of 
original  or  counterpart  summons,  or  otherwise,  shall  be 
entitled  to  have  the  same,  as  to  himself,  removed  to 
the  county  of  his  residence.  The  transfer  and  removal 
shall  be  ordered  by  the  court  upon  the  written  appli- 
cation of  the  party  desiring  it,  which  shall  be  pre- 
sented by  attorney  in  open  court.  The  said  applica- 
tion shall  set  forth  the  name  of  the  county  wherein 
the  petitioner  resides,  and  shall  ask  for  the  removal 
of    said   cause,   as  to    himself,   to   a   like   court   of    said 
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county,  then  to  be  proceeded  with  as  if  originally  in- 
stituted there.  Said  application  may  be  sworn  to  be- 
fore the  clerk  of  any  county,  or  before  any  officer 
empowered    under  the   law   to   adminii^ter   oaths. 

Sec.  3.  Provides  for  the  making  out  and  transmis- 
sion 'of  a  transcript,  etc.  (This  Act  was  approved  by 
the   Governor   on    14th   December,    1871.) 

At  February  Term,  1872,  the  defendants,  except 
Mabry,  severally  moved  for  severances  and  petitioned 
for  transfers  of  the  cause  to  the  county  of  their  resi- 
dences, which  were  disallowed  and  dismissed  by  his 
Honor,  the  Circuit  Judge,  and  the  defendants  have 
appealed  to  this  court,  as  is  provided  may  be  done  in  the 
4th  section  of  the  Act  referred  to.  The  single  ques- 
tion   presented    to   us   is.    Is   the  Act   constitutional? 

It   is   insisted   the   statute   violates   that   part   of   sec. 

17   of    the   bill   of    rights,   in   the    language:    "That  all 

courts    shall    be    open,   and    every    man    for  any   injury 

done    him    in    his    lands,   goods,    person   or    reputation, 

shall     have    remedy    by   due    course   of    law,   and   right 

and  justice   administered    without   sale,  denial    or  delay." 

We    enquire,    first,    is    there    anything    in    the    Act, 

contravening  the  declaration,   "all  courts  shall  be  open?** 

I   answer,    nothing.       There     is    no    creation    of    a   new 

court — no   conference   of  a   new,  nor   modification   of  an 

old  jurisdiction.      The  jurisdiction  of  the  subject  matter 

remains   in    the   same    (the   Circuit)  Court,  where   it  was 

at  the   commencement  of  the  suit — the  Circuit  Court  of 

Davidson   county   is   originated,  organized   and   regulated 

by  the  same  general    law  as  the  Circuit  Court  of  Knox; 

the   terms   are   the   same   in    number    per  annum ;    their 
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rales  of  practice  in  every  particular  identical;  each  is^ 
as  it  must  be,  kept  open  under  the  Constitution,  and 
the  enabling  statutes  applicable  to  both  alike ;  their 
times  of  sitting  are  prescribed  by  law  for  regular  days 
of  commencement,  the  one  having  no  preference  over 
the  other,  and  none  of  these  rights  or  regulations  are 
impinged   by   the   Act   in   question. 

Next,  under  this  statute  can  the  defendant  in  error 
have  his  remedy  by  due  course  of  law,  and  right  and 
jastice   administered   without   sale,  denial   or  delay? 

In  determining  this  question,  we  are  to  bear  in 
mind,  that  provision  is  made  as  much  for  the  de- 
fendant as  the  plaintiff,  and  if  the  Legislature  in  its 
wisdom  shall  conclude  that  a  state  of  facts  exists  that 
will  prevent  the  administration  of  a  remedy  by  due 
course  of  law,  and  right  and  justice  then,  has  it  or 
not  the  constitutional  authority  to  legislate  upon  the 
subject  to  an  extent  producing  the  administration  of 
the  remedy  provided  by  the  Constitution.  The  Con- 
Rtitution  and  laws  made  under  it  are  blind  to  the  re- 
lation of  parties,  and  when  it  is  declared  that  a  party 
injured,  etc.,  shall  have  remedy  by  due  course  of  law, 
aud  right  and  justice,  it  means  law  and  right  and 
justice  to  the  defendant  as  well  as  to  the  plaintiff. 
If  there  shall  exist  such  untoward  circumstances  as 
make  it  palpable  that  a  plaintiff  not  only  can,  but 
will  recover  not  only  all  he  is  entitled  to,  but  excess- 
ively more,  is  it  to  be  insisted  or  even  said,  that  law 
and  right  and  justice  have  been  administered?  Cer- 
tainly not;  for  in  such  case  he,  (the  plaintiff),  is  re- 
covering and    taking  that  which  in  law  does  not  belong 
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to  him,  and  which  in  right  and  justice  he  must  not 
have.  How,  then,  is  the  evil  to  be  remedied?  By 
legislation  only ;  and  of  course,  it  is  the  duty  of  the 
Legislature  to  declare,  and  of  the  courts  to  interpret, 
the  law.  When  the  Constitution  defines  and  proclaims 
a  right,  it  is  the  province  of  the  Legislature  to  enact 
statutes  for  the  effectuation  of  that  right,  and  the  duty 
of  courts  to  maintain  it  by  the  enforcement  of  the 
statutes.  These  things  existing,  demanding  legislation 
to  secure  and  guarantee  constitutional  rights,  (and  their 
existence  is  a  question  for  the  Legislature  and  not  for 
the  courts),  and  if  the  legislation  shall  be  had,  is  it  to  be 
determined,  that  because  the  effect  of  such  legislation  is 
to  postpone  a  final, trial,  that  therefore  a  remedy  by  due 
course  of  law  and  right  and  justice  is  not  administered 
without   sale,   denial   or  delay?      Most   assuredly    not. 

It  is  the  purpose  of  the  Constitution  to  secure  right 
and  justice;  and  whatever  time  long  or  short,  reason- 
ably employed  to  attain  these  ends  it  may  be  neces- 
sary to  consume,  is  no  delay,  and  the  waiting  such 
time   by   the   courts   is   no   denial. 

It  is  not  the  husbanding  and  economizing  of  time, 
but  the  attainment  of '  justice  and  right,  that  enlists 
the  solicitude  of  the  Constitution.  If  this  were  not 
so,  then  a  plaintiff  may  have  service  of  his  writ,  file 
his  declaration,  and  demand  a  trial  at  the  first  mo- 
ment  of  the  opening  of  a  court  on  the  first  day  of 
its  terms,  without  opportunity  to  his  adversary  to  pre- 
pare his  defenses,  that  justice  and  right  might  be  ad- 
ministered, and  failing  to  get  his  demand,  the  plaintiff 
would    be   delayed   and   denied. 
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It  is  next  insisted^  the  legislation  affects  the  right 
as  well  as  the  remedy^  in  that  the  suit  had  progressed 
U>  a  perfection  of  the  pleadings^  had  been  several  times 
continued^  and  was  ready  for  trial  when  the  applica* 
dona   to  sever  and  transfer  were   made. 

I  am  unable  to  see  any  legal  force  in  this  argu- 
ment. The  severance  and  transfer  do  not  dismiss  the 
defendant  in  error  from  court,  nor  give  him  a  less 
effective  forum- — ^his  right  to  remain  in  court  and  to 
prosecute  his  remedy  by  due  course  of  law  is  left  to 
him  intact  and  unembarrassed,  that  remedy  being  never 
the  less  operative. 

It  is  a  misconception,  to  maintain  that  the  plaintiff 
in  error  had  a  vested  right  to  continue  to  prosecute 
the  suit  in  the  court  in  which  it  was  originally  insti* 
tuted.  Such  rule  would  not  only  do  away  with  all 
right  to  change  of  venue,  but  would  defeat  the  Con* 
stitution  by  preventing  "remedy  by  due  course  of  law 
and  right  and  justice  administered  without  sale,  denial 
ar  delay^^ — it  sometimes  occurring  that  in  civil  cases 
even,  public  opinion  is  so  settled  upon  the  one  side 
or  the  other,  that  right  and  justice  could  not  be  had 
in   the   county   of  inception. 

The  vested  right  of  the  defendant  in  error  is  con- 
fined to  the  right  of  instituting  and  prosecuting  his 
sait  or  suits,  the  Legislature,  pointing  out  the  forum. 
The  vested  right,  as  defined,  is  so,  because  the  organic  law 
has  declared  it  right.  To  the  prospect  of  a  recovery 
there  can  be  no  vested  right — ^because  it  is  a  matter  of 
inquiry  and  future  determination,  ripened  into  a  right  by 
trial  and   judgment,  by   which,  only,  it  becomes   vested. 
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The  objection  of  delay^  iDconvenience^  additional 
<so8ts  and  expense,  can  have  no  weight  with  the  court — 
they  are  arguments  to  be  addressed  to  the  law  makers 
and   not   to   its   interpreters. 

The  question  here,  is  settled  by  the  rule  laid  by 
Dwarris  in  his  Treatise  on  Statutes  and  ConstitutionSi 
i¥hich  has  been  several  times  adopted  by  this  court, 
and  is  the  doctrine  enunciated  by  all  standard  authors 
who   have   addressed   themselves  to   the   subject: 

"  Whatever  belongs  merely  to  the  remedy,  may  be 
altered  according  to  the  will  of  State,  always  provided 
the  alteration  does  not  impair  the  obligation  of  the 
contract;  but  if  a  statute  so  changes  the  nature  and 
extent  of  an  existing  remedy  as  materially  to  impair 
the  rights  and  interests  of  the  owner  of  property,  it 
is  just  as  much  a  violation  of  constitutional  provisions^ 
as  if  it  directly  overturned  his  rights  and  interests. 
If  the  remedy  does  not  impair  the  right  or  property, 
itself — if  it  stift  leave  the  party  a  substantial  remedy 
according  to  the  course  of  justice,  as  the  right  existed  at 
the  time  of  the  passage  of  the  statute,  it  does  not  impair 
the  obligation  of  the  contract,  nor  will  it  be  held  to  do 
so,  merely  because  the  new  remedy  is  less  efficientj  less 
speedy,  or   less   convenient   than   the  old  one.''     p.  472. 

I  have  carefully  examined  and  considered  the  mul- 
titude of  authorities  cited  by  defendant  in  error,  and 
am  unable  to  find  any  substantial  conflict  with  this 
opinion,  and  therefore  dissent  from  the  opinion  of  the 
majority   of  the   court   upon   the   question   of  law. 
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Hamner  V,   Sharp. 

Trust.  TUIe  bond,  Schod-hause  reserved.  A  title  bond  was  given  for  a 
tract  of  land.  Afterward  a  paper  was  executed  between  the  parties 
reciting  that  a  school-house  and  lot  containing  one  and  three-fourth 
acres  were  reserved  from  the  conveyance.  Vendor  now  claims  the 
school-house  and  lot  as  his  individual  property,  and  is  offering  to  sell 
the  same.  HtLd^  the  reservation  was  a  trust  estate  for  the  benefit  of 
the  neighborhood,  and  the  vendor  will  be  enjoined  from  selling,  and 
required  to  hold  the  legal  title  as  trustee  only 


FROM    JEFFERSON. 


Appeal  from  Chancery  Court  at  Dandridge,  Octo- 
ber Term,   1871.       H.   C.   Smith,   Ch. 

Pettibone,  Salisbury  &  Dewey,  for  complainant. 

Barton,   McFarland  &  Evans,   for  defendant. 

Freeman,  J.,  delivered  the 'opinion  of  the  court. 

On  the  17th  of  June,  1860,  Sharp  sold,  and  gave 
his  title  bond  for  title,  a  tract  of  land  to  Hamner. 
On  this  tract  of  land  there  was  a  school-house,  with 
about  one  and  three-quarter  acres  of  land  annexed  to 
it,  which  had  been  built  by  Sharp  and  several  of  his 
neighbors  on  this  lot  of  Sharp's  land,  no  conveyance 
of  the  land  having  been  made  by  Sharp  to  any  one. 
It  was  erected  for  the  purposes  of  the  school.  The 
title  bond  included  the  school-house  and  land,  it  being 
a  part  of  the   tract  sold. 

On  the  18th  of  February,  as  appears  by  the  date 
of  the  instrument,  Hamner,  on  the  request  of  Sharp, 
executed  the   following  instrument:      ^^In  the   trade  of 
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the  land  between  myself  and  R.  P.  Sharp^  it  is  on- 
dei'stood  that  he  reserves  the  school- house  and  lot  of 
land,  containing  about  one  and  three-fourth  acres,  sit- 
uated and  composing  part  of  the  land  mentioned  in 
the   bond    he   executed   to    me." 

The  only  questions  now  presented  for  decisioni 
arises  out  of  the  rights  of  the  parties  growing  oiit  of 
the  sale^  and  this  release,  in  reference  ^  to  this  school- 
house.  The  original  bill  alleges,  substantially,  that 
soon  after  the  purchase  of  the  land.  Sharp  went  to 
Hamner  and  stated  to  him  that  he  did  not  wish  to 
sell  the  school-house  and  lot,  but  wished  to  reserve 
it,  for  the  reason  that  the  school-house  had  been  built 
by  the  citizens  of  the  neighborhood,  and  he  wished 
it  to  be  given  to  the  public.  The  bill  states  that 
the  school- house  stands  on  the  land  purchased,  and 
Hamner  has  paid  taxes  on  it  for  eight  years  since 
his  purchase,  but  that  Sharp,  with  a  design  to  de- 
fraud complainant,  induced  him  to  sign  the  release 
above  quoted.  Complainant  charges  that  he  made  the 
release  for  and  upon  the  consideration,  and  no  other, 
of  the  promise  of  Sharp  that  said  school- house  and 
lot  should  be  used  for  a  school-house  and  nothing 
else,  but'  that  now  Sharp  claims  it  as  his  private 
property,   and    has   ofiFered    to   sell   it. 

The  praye^  of  the  bill  on  this  subject  is,  that 
Sharp  be  compelled  to  deliver  up  the  release,  or  that 
complainant  be  credited  on  his  note  for  the  purchase* 
money,  the  value  of  the  school-house,  and  for  general 
relief 

Sharp    answers,  as    to    the    matter    of    the    school- 
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house^  that  it  was  true  in  making  the  title  bond 
there  was  no  reservation  of  the  sohool-house^  because 
at  that  time  it  was  not  thought  of^  but  that  it  had 
been  agreed  on  by  parol  before  the  trade,  and  was 
understood  between  the  parties;  that  on  the  next  day 
after  the  sale  or  execution  of  the  bond  he  remem- 
bered the  school-house,  in  which  the  neighborhood 
was  interested,  had  not  been  reserved  in  the  bond, 
and  sent  to  complainant  and  desired  him  to  release 
him  (Hamner)  from  his  obligation  for  title  so  far  as 
the  school-house  and  lot  were  concerned,  which  he 
did,  without  any  fraud,  by  the  instrument  we  have 
recited.  He  further  says — which  seems  to  be  the 
fact — that  the  school- house  was  built  by  himself  and 
two  other  neighbors,  and  was  intended  to  be  used  as 
a  school- house  by  the  neighbors,  if  they  chose  to  send 
to  it;  although,  he  adds,  it  was  reserved  as  private 
property. 

On  the  first  hearing  of  the  case,  the  Chancellor 
directed  an  amended  bill  to  be  filed  by  Hamner,  in 
behalf  of  himself  and  the  public,  in  which  he  charges 
that  the  school-house  was  near  his  house  and  con- 
venient for  sending  his  children  to  school ;  that  this 
feet  was  urged  as  one  inducement  by  Sharp  for  his 
buying  the  land ;  that  he  bought  in  view  of  the  fact, 
and  the  house  was  to  be  kept  and  used  as  a  school- 
house,  and  insists  that  it  would  be  a  fraud  on  him 
now  to  allow  Sharp  to  sell  the  property  and  divert 
it  from  its  original  design.  Says  he  sigrned  the  re- 
lease on  the  representation  of  Mitchell,  who  brought 
the   paper   to   him,   that   Sharp   only   wanted    the    house 
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kept  as  a  school-house,  and  wished  the  release  that  it 
might  not  be  diverted  from,  this  use,  otherwise  he 
would  not  have  signed;  claims  that  the  school-house 
was  erected  for  the  benefit  of  the  public  as  a  school- 
house  ;  prays  an  injunction  against  its  sale  by  Sharp, 
and  in  the  event  the  court  shall  hold  the  release 
valid,  then  the  court  declares  the  house  to  be  held 
for  the  public  as  a  school-house,  and  if  not  so  use<K 
that    the   reversion   shall    be   to   complainant. 

Sharp  answers,  and  insists  that  the  school  houte 
was  private  property ;  that  he  never  sold  the  school- 
house  to  complainant;  that  he  would  have  missed 
selling  his  land  before  he  would  have  done  so;  that 
it  was  forgotten  when  the  title  bond  was  written,  but 
the  release  was  in  accordance  with  the  original  un- 
derstanding  of  the   parties,   and   no   fraud. 

The  proof  would  show  that  it  is  probable  the 
school-house  was  mentioned  between  the  parties,  and 
it  was  understood  that  the  house  was  to  be  reserved 
as  a  school-house,  and  that  with  this  view  the  release 
was  signed  by  Hamner.  It  further  shows  that  Sharp 
has  proposed  to  sell  the  house,  and  claims  that  one 
of  the  parties  who  aided  in  building  has  assented  to 
his  doing  so — there  having  been  only  two  others,  Sar- 
tain  and  Blackburn,  who  aided  in  building  the  school- 
bouse.  Sartain,  however,  says  he  never  gave  any 
assent   to   its   sale. 

We  think  it  clear  that  to  sell  the  house,  or  con- 
vert it  to  any  other  use  than  a  school-house,  will  be 
an  act  of  bad  faith  on  the  part  of  Sharp;  but  the 
question    is,   did   the    law  authorize  a   court  of  chancery 
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to   interfere   to    prevent    this,   or    do    the    circumstances 
raise  such   a   trust  as  can   be   enforced? 

We    must    construe    this    instrument   as    if    it    hnd 
been   contained   in   the    title   bond,   for    by   its   terms   it 
purports    to   be   a   reservation    of   the    school,   and    says 
it   is   understood   that    Sharp    reserves    the    school-house 
and     lot    of    land    to     himself.       In     order,     then,     to 
clearly     understand     what     the     instrument     means,    we 
may   place    ourselves   in    the    precise    condition    of    the 
parties,   by  means  of  surrounding   circumstances,  and  in 
the   light  of  these   circumstances    ascertain    the   contract 
of   the    parties.       From    these    circumstances    it   clearly 
appears  that   the   one   sold    and    the    other    bought    the 
land,    with     the     understanding     that     this    school-house 
should    remain    as   it   was   at   the   time   of    the   purchase 
for  the  use  of  the  neighborhood,   to  be  used  for  school 
purposes,   and    that   the    purchaser   should    enjoy    its   ad- 
vantages.      These    facts   clearly   appearing,    the    reserva- 
tion  means,   when    read    in    their    light,   that   it   is,   by 
agreement   of  the   parties,    agreed    that    Sharp   sells    the 
land,   but    the    purchaser    agrees    he    shall    reserve   the 
legal    title    to   this    lot    and   school- house,   charged    with 
the    trust   of  holding   it    for   the    purposes   of    its    erec- 
tion,   and-    as   a   school-house    for    the    common    benefit 
of    the     purchaser    and     the     neighborhood     contiguous. 
Such    a  trust,    being    clearly   made    out,    and    resultinjg 
from    a    fair    construction    of    the    instrument    read    by 
the   surrounding    facts    accompanying    its   execution,    we 
hold   can    be   enforced,    as    the   objects    are   definite   and 
•well   defined. 

We   therefore    hold,    that    Sharp   should    be    enjoined 
45 
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from  selling  this  house  and  lot,  and  he  be  declared 
to  hold  the  same  for  a  school-house,  and  charged 
with  thiH  trust  and  use.  The  Chancellor's  decree  will 
be  modified  in  accordance  with  this.  The  costs  of 
this  court  will  be  paid  by  Sharp  and  Hamner  equally, 
and   below   as   directed   by   the   Chancellor. 


Conner  v.   Marshall. 

Conveyance  of  Land.  Consideration^  special  eoniract  for  vmintcnanee  and 
suppoH.  An  infirm  old  man  and  his  wife,  in  consideration  of  main- 
tenance during  the  remainder  of  their  lives,  made  a  conveyance  of  & 
tract  of  land.  Becoming  dissatisfied  with  their  vendee,  they  left  his 
house.  The  wife  died,  and  the  husband  refused  to  live  with  his  ven- 
dee, who  alleged  willingness  to  comply  with  his  contract.  The  Chan- 
cellor decreed  that  vendee  should  pay  to  vendor  in  money  the  cost  of 
boarding  him  since  he  left  the  house  of  vendee,  and  continue  to  pay, 
per  annum,  a  sufficient  amount  to  board  the  vendor  elsewhere,  and 
declared  this  sum  a  charge  upon  the  land  conveyed. 
Held,  this  is  not  to  enforce  contracts,  but  to  make  them.  Nothing  ap- 
pears in  the  evidence  to  show  cruel  or  harsh  treatment  of  the  vendor, 
iind  if  he  does  not  choose  to  live  with  vendee,  he  is  not  entitled  to  de- 
mand the  payment  of  his  board  elsewhere.  But  the  value  of  his 
clothing  is  a  mone^  charge,  and  a  per  annum  allowance  for  that  wUl 
be  made. 


FROM    HAMBLEN. 


Appeal   from    Chancery   Court   at   Morristown,   Janu- 
ary  Term,    1872.       H.   C.   Smith,   Ch. 
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Barton,   for  complainant. 

Thornburg  &  McFarland,   for  defendant. 

Freeman,  J.,   delivered   the   opinion   of   the  court. 

Complainant,  an  old  man  of  seventy  years,  being 
infirm  and  unable  to  take  care  of  himself  and  wife, 
the  latter  of  whom  was  afflicted  with  a  cancer,  made 
a  conveyance  of  his  land  to  defendant  Marshall,  in 
consideration  that  Marshall  should  take  care  of,  sup- 
port and  maintain  himself  and  wife  during  their  lives. 
Marshall  gave  his  bond,  with  the  penalty  of  two 
thousand  dollars,  conditioned  that  ''he  would  maintain 
Conner  and  wife  during  life,  furnish  them  with  com- 
fortable and  nourishing  food  and  clothes,^^  in  the  lan- 
guage of  the  instrument,  and  on  the  performance  of 
these  stipulations,  the  bond  to  be  void.  Marshall, 
soon  after  this,  moved  on  the  land,  went  into  the 
house  of  Conner,  and  commenced  to  perform  his  con- 
tract. In  perhaps  ten  or  fifteen  months  Conner  and 
wife  became  dissatisfied  at  the  treatment,  as  is  alleged, 
and  left.  Soon  after  this,  Conner  filed  this  bill,  al- 
leging that  the  contract  was  obtained  by  taking  ad- 
vantage of  his  distressed  condition,  and  that  Marshall 
had  failed  to  perform  his  contract, — had  treated  him 
and  his  wife  cruelly,  and  compelled  them  by  his 
treatment   to   leave   the   house. 

The  prayer  of  the  bill  is,  that  the  deed  be  de- 
clared void,  surrendered  and  cancelled,  and  the  pos- 
session of  the  land  be  delivered  to  him,  and  account 
for   rents  and   profits,   and    for  an   account  of   personal 
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property^  charged   to  have  been   converted   by  Marshall 
to   his  own   use,   and   for   general   relief. 

A  large  mass  of  testimony  was  taken,  of  the  most 
unsatisfactory  character,  the  witnesses  being  mosCly  re- 
lations, and  certainly  presenting  the  largest  mass  of 
ignorance   that   it'  has   ever    been    our    fortune   to   meet. 

It  is  proper  to  state,  however,  that  Marshall  an- 
swers not  on  oath,  but  denies  the  charge  of  brutal 
treatment  and  fraud,  and  all  the  material  allegations 
of  the  bill;  admitting,  however,  that  owing  to  the 
fretfulness  of  Mrs.  Conner,  who  was  his  sister,  that 
there  had  been  some  angry  words  between  them,  all 
of  which  had  been  passed  over  by  the  parties,  as  he 
says,  probably  both  being  to  blame  at  the  time.  He 
then  insists  that  he  kept  his  contract  while  the  par- 
ties stayed  with  him,  and  that  he  was  still  willing 
faithfully  to  perform  its  stipulations;  that  the  parties 
were  to  live  with  him  at  his  house,  and  it  is  so 
charged   in    the   bill. 

On  the  hearing,  the  Chancellor  held  that  the  proof 
did  not  authorize  a  rescission  of  the  contract  as  prayed 
for,  but  that  as  Marshall  had  contracted  to  support 
them,  though  the  proof  did  not  authorize  the  specific 
relief  sought,  yet,  as  complainant  refused  to  live  with 
Marshall,  and  was  entitled  by  the  contract  to  a  sup- 
port for  himself  and  wife — she  having  died,  however, 
before  the  hearing — decreed  that  defendant  should  pay 
what  is  a  reasonable  sum  as  the  value  of  the  support 
and  maintenance  and  proper  clothing  of  Conner  and 
wife  up  to  the  time  of  her  death,  and  of  complain- 
ant  up   to   the    next    term   of    the   court,   and    that   he 
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should  pay  a  reasonable  sum  per  year  for  mainte- 
nance, etc.,  during  life,  and  declared  a  lien  on  the 
land  for  such  payments.  A  reference  was  ordered  to 
clerk,  who  ultimately  reported  the  sum  to  be  paid 
from  1867  to  November,  1870,  for  maintenance,  etc., 
as  $712,  and  that  it  would  be  worth  $12.50  per 
month  to  support  the  old  man  during  his  life,  for 
which,  no  exception  being  made  to  the  report,  the 
Chancellor  gave  a  decree,  and  ordered  the  land  to  be 
sold  for  its  payment,  unless  paid  in  ninety  days; 
from   which   the   defendant  appealed. 

The  decree  of  the  Chancellor  is  correct,  so  far  as 
refusing  to  set  aside  the  contract  for  fraud,  or  ad- 
vantage taken  of  Conner  in  procuring  it.  The  testi- 
mony clearly  repels  this,  nor  do  we  think  the  proof 
would  sustain  the  idea  of  such  treatment  as  justifies 
Conner  in  leaving  the  house  of  Marshall.  It  is 
equally  clear,  and  in  &ct  is  so  charged  in  the  bill, 
that  Marshall  was  to  move  into  the  house  with  Con- 
ner and  wife,  and  they  were  to  live  together,  and 
'Conner  be  supported  at  his  own  house  by  Marshall. 
It  is  also  clear,  from  all  the  &cts  in  the  case,  that 
Marshall  would  not  have  contracted  to  pay  his  board 
and  that  of  his  wife,  in  money,  at  other  places,  as 
the  land  is  probably  not  worth  more  than  the  sum 
decreed  by  the  Chancellor.  Under  these  circumstances, 
we  do  not  think  the  proof  in  the  case  warrants  the 
Chancellor's  decree  for  payment  of  money  for  support 
of  the  party — that  is,  his  board.  As  to  clothing, 
that  would  have  been  a  money  charge,  whether  at 
MarshalPs  or   anywhere   else,  by  the  terms  of  the  con- 


710  KNOX  VILLE : 


Conner  v,  Marshall. 


tract.  Marshall  was  to  board  him  and  find  him  at 
his  own  house.  Conner  has,  without  sufficient  cause^ 
left  his  house  and  gone  to  a  neighbor's.  Marshall 
offers  in  his  answer  to  perform  his  contract,  but,  as 
the  decree  says,  Conner  refuses  to  live  at  MarshalFs 
house.  Under  these  circumstances,  it  would  be  to 
make  a  contract,  not  execute  one,  to  require  Marshall 
to  pay  his  board  at  another  place.  •  The  contract  in 
this  case  is  not  like  the  one  in  the  case  of  Keeler  v. 
Baker,  1  Heis.,  643 — to  maintain  the  party  during  his 
life,  should  he  choose  to  remain  at  his  house,  free 
of  charge.  There  was  no  option  in  this  case,  and 
the  party  could  only  ask  pay  for  maintenance  at  an- 
other place  on  Marshall's  refusing  to  keep  him  at  his 
house,  or  being  guilty  of  such  treatment  as  would 
justify  him  in  leaving.  He  offers  in  his  answer  to 
perform  this  contract,  and  if  complainant  refuses  to 
let  him  do  so,  he  must  bear  the  consequences.  He 
will  be  entitled,  however,  to  return  to  his  house,  and 
to  proper  treatment,  and  food  and  clothing,  and  while^ 
Marshall  gives  him  this,  he  is  entitled  only  to  the^ 
terms  of  his  bond,  not  something  different  not  con- 
tracted  for. 

The  decree  of  the  Chancellor  will  be  reversed  and 
a  decree  entered  here  in  accordance  with  this  opinion. 
The  case  will  be  remanded  to  the  Chancery  Court  for 
an  account  of  value  of  clothing  for  Conner,  suitable 
to  his  condition  in  life,  from  the  time  he  left  Mar- 
shall's, and  when  this  is  ascertained,  a  decree  will  be 
entered  for  this  against  Marshall;  and  also,  if  Con- 
ner  shall    refuse   to    return    to    Marshall's,   the     master 
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may  ascertain  what  it  will  be  proper  to  allow  him 
for  clothing  per  annum,  and  such  sums  so  ascertained 
for  clothing  will  be  a  charge  on  the  land.  The  case 
can  be  retained  in  court  for  enforcement  of  such  pay- 
ments in  the  future,  and  for  enforcement  of  Conner's 
right  to  proper  treatment  in  future  at  Conner's  house^ 
under  the  direction  of  the  Chancellor,  upon  applica- 
tion duly  made  in  the  cause  from  time  to  time. 
Defendant  and  plaintiff  will  pay  the  costs  of  this 
court  equally ,  the  cost  below  will  be  adjudged  by 
the   Chancellor. 


Cooke  v.  Richards. 

Pleadiko.  Order  of.  As  set  forth  in  see.  4384  of  Code.  The  adoption  of 
any  of  the  pleas  Bet  forth  in  Code,  eec.  4384,  is  a  waiver  of  thone  pre- 
ceding it  80  there  enumerated.  Leave  of  the  court  must  be  obtained 
to  withdraw  an  answer  and  to  file  a  demurrer,  or  to  withdraw  a  de- 
murrer and  file  a  plea  in  abatement. 


FROM    HAMILTON. 


Appeal   from    Chancery   Court   at    Chattanooga,   Jan- 
uary  Term,   1872.       D.    M.   Key,   Ch. 

Vandyke,   Cooke  &  Vandyke,   for    complainants. 

XiCKLiN,    BuKT   &   Eakin,   for   defendants. 
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Deaderick,  J.;  delivered  the  opinion  of  the  court. 

On  the  21st  of  September,  1870,  tlie  complainants 
filed  their  attachment  bill  in  the  Chancery  Court  at 
Chattanooga  against  defendants,  alleging  that  defend- 
ants, Richards,  Stanton  and  Taylor,  composing  the 
firm  of  Richards,  Stanton  &  Co,,  were  indebted  to 
them  in  the  sum  of  $3,670.37,  and  that  they  were 
non-residents  of  Tennessee,  and  that  they  had  some 
personal  property  within  the  jurisdiction  of  the  State 
which  they  were  about  to  remove  out  of  the  State. 
The  property  was  attached,  and  defendants  replevied 
it,  giving  bond  in  double  the  amount  of  complainants' 
debt.  A  subpoena  to  answer  was  also  issued,  and 
was  served  on  defendants.  At  the  return  term,  to- 
wit,  on  the  25th  January,  1871,  the  defendants  plead 
in  abatement  that  they  were  not  about  to  remove 
their   property    out   of  the   State. 

Upon  the  next  day  the  solicitor  of  defendants  de- 
murred to  the  bill,  and  for  causes  of  demurrer  they 
say,  that  not  waiving  their  plea  to  abate  the  attach- 
ment, they  are  not  bound  to  answer  other  charges  in 
complainants^  bill  otherwise  than  by  demurrer,  and  for 
cause  of  demurrer  say:  1st.  No  original  attachment 
can  lawfully  issue  upon  charges  made  against  these 
defendants;  that  one  of  their  said  firm,  viz.,  Charles 
Stanton,  was  a  non-resident.  2d.  No  original  attach- 
ment can  lawfully  issue  upon  charges  made  against 
tliese  defendants  in  said  bill ;  that  they  are  in  embar- 
rassed and  straightened  circumstances.  3d.  There  are 
no  charges  in  any   part  or  parts  of  said   bill  other  than 
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those  traversed  by  the  said  plea  in  abatement  upon 
which   an   original   attachment  can   lawfully   issue^   etc. 

On  the  8th  of  April,  1871,  without  leave  of  the 
court,  what  purports  to  be  another  plea  in  abatement 
is  filed,  alleging  that  Charles  H.  Stanton,  one  of  the 
defendants,  was  not  a  non-resident  of  Tennessee  at  the 
time   of  the   filing   of  complainants'   bill. 

On  the  20th  of  April,  1871,  complainants  moved 
the  court  to  strike  the  pleas  of  defendant  from  the 
file^  because,  amongst  other  reasons,  the  plea  in  abate- 
ment is  overruled  and  abandoned  by  the  filing  of  the 
demurrer,  which  motion  was  allowed,  and  on  argu- 
ment, the  demurrer  was  overruled  and  defendants  were 
allowed   time   to   answer. 

Failing  to  answer  within  the  time  allowed,  judg- 
ment pro  confesso  was  taken  against  defendants  at 
August  rules,  and  on  the  12th  of  January,  1872,  a 
final  decree  rendered  against  Richards,  Stanton  &  Tay- 
lor, and  their  sureties  on  the  replevy  bond,  for  the 
amount  of  complainants'  debt  and  interest,  from  which 
decree  said  Richards,  Stanton  &  Co.  have  appealed  to 
this   court. 

In  the  view  we  have  taken  of  this  cause,  it  is 
unnecessary  to  discuss  or  decide  the  validity  of  the 
plea  in  abatement  first  filed,  as  we  think,  assuming 
it  to  be  sufficient  in  form,  it  is  defective  in  sub- 
stance, in  not  traversing  all  the  grounds  which  are 
alleged  for  the  issuance  of  the  attachment.  The  first 
plea  does  not  deny  that  defendants  are  non-residents 
of  the  State,  and  this  is  distinctly  alleged  in  the  bill — 
not    merely    that    Stanton     is   a    non-resident,    but    the 
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bill  distinctly  alleges  that  all  the  defendants  are  non- 
residents. The  first  plea  in  abatement  does  not  aver 
that  they,  or  any  one  of  them,  was  not  a  non-resi- 
dent. But  one  ground  of  demurrer  is,  that  the  bill 
charges  that  one  of  the  firm  was  a  non-resident,  and 
the  second  plea  in  abatement  makes  the  same  defense. 
The  filing  of  the  demurrer  not  only  precluded  the 
defendants  from  relying  upon  a  plea  in  abatement  sub- 
sequently filed,  but  was  a  waiver  or  abandonment  of 
the   defense    made   by   the   plea    previously    filed. 

The  order  in  which  defenses  may  be  made  in  the 
chancery  courts  is  given  in  sec.  4384  of  the  Code. 
The  adoption  of  any  one  is  a  waiver  of  those  pre- 
ceding it,  and  leave  of  the  court  is  necessary  to  with- 
draw an  answer  and  to  file  a  demurrer,  or  to  with- 
draw  a   demurrer  to   file   a   plea   in   abatement. 

The   decree   of  the   Chancellor   will   be   affirmed. 
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Railroad  v.  Murrell. 

1.  Secretary  and  Treasurer  of  R.  R.  Co.  not  Public   Officer. 

Sureties  on  Bond  for  one  year  not  responsihU  beyond  the  year  for  any 
defalcation.  M  gave  a  bond  in  the  sum  of  $200,000^  for  the  faithful 
performance  of  the  dutiefl  of  Secretary  and  Treasurer  of  a  R.  R.  Co., 
for  one  year  from  September  25,  1867.  M  continued  to  be  elected 
and  filled  the  office  without  other  bond  until  1870.  A  defalcation  in 
alleged  to  have  occurred  after  the  expiration  of  the  first  year  from 
the  date  of  the  bond.  The  sureties  are  not  re/^ponsible  upon  their 
bond.  A  Secretary  and  Treasurer  of  a  R.  R.  Co.  is  the  mere  agent  of 
the  Company,  and  is  not  a  public  officer  in  the  eye  of  the  law.  Al- 
though Sec.  148  of  the  Code  provides  that  the  officers  of  a  private 
company  shall  hold  until  the  election  and  qualification  of  their  suc- 
cessors, yet  this  law  is  prospective,  and  there  is  nothing  to  show  that 
it  has  been  adopted  by  this  R.  R.  Co.  as  an  amendment  of  their  char- 
ter, granted  previously  to  the  enactment  of  the  Code. 

2.  Same.      Same.      Surtties  mi  bond  of  R.  R.  Secretary  and  Treasurer  not 

responsible  for  defalcation  not  connected  with  his  office.  It  appears  that 
M  acted  also  as  financial  agent  of  contractors  constructing  the  Rail- 
road. An  alleged  defalcation  took  place  in  the  conduct  of  this  agency. 
The  sureties  of  the  Secretary  and  Treasurer  are  only  responsible  for 
any  defalcation  in  the  office  of  Secretary  and  Treasurer  during  the 
year  for  which  they  agreed  to  be  bound. 

3.  Same.     Franchise  and  Railroad  property  sold  to  enforce  Stale  lien.     Spe- 

cial reservation  in  regard  to  claims  in  suit.  It  appearing  that  in  the 
decree  foreclosing  the  lien  of  the  State,  there  was  an  express  reserva- 
tion of  the  right  of  the  R.  R.  Co.  to  collect  and  apply  the  proceeds  of 
these  claims  to  the  debts  of  the  Company,  this  bill  in  the  name  of  the 
Company  may  well  lie.  If  collected,  the  R.  R.  Co.  will  be  a  trustee- 
for  the  benefit  of  the  creditors  of  the  Company. 


FROM   HAMBLEN. 


Appeal    from    Chancerv   Court   at    Morristown,   Juljr 
Term,  1872.      H.  C.  Smith,  Ch. 

No   Counsel   marked. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  25th  of  July,  1867,  M.  R.  Murrell  was 
elected  Secretary  and  Treasurer  of  the  Cincinnati,  Cum- 
berland Gap  &  Charleston  Railroad  Company,  and  ex- 
ecuted bond  in  the  penalty  of  $200,000,  with  most,  if 
not  all,  of  the  defendants,  except  Patton  &  Co.  and 
McCalla,  as  sureties  for  the  faithful  discharge  of  his 
duties.  He  held  the  office  until  1870,  when  his  suc- 
cessor was  elected  and  qualified.  The  bill  is  filed  to 
make  him  and  his  sureties  responsible  for  a  defalcation 
as  such  Secretary  and  Treasurer,  amounting  to  $2^097, 
and  also  for  the  amount  of  $1,931,  which  came  into 
his  hands  as  financial  agent  of  J.  W.  Patton  &  Co., 
the  contractors  for  the  building,  to  which  complainants 
claim    to   be   entitled   in   equity. 

It  is  not  ajleged  in  the  bill,  whether  upon  the 
election  of  Murrell  as  Secretary  and  Treasurer  for  the 
term  of  one  year,  it  was  specified  in  the  bond  that 
he  was  elected  for  one  year;  but  assuming  that  there 
was  no  such  sfwcification,  it  is  insisted  that  *'the  said 
bond,  in  law  and  under  the  operation  of  the  statute, 
bound  the  sureties  not  only  for  a  full  legal  term  of 
office,  which  was  one  year,  but  until  a  successor  was 
duly   elected   and    qualified. 

The  answer  of  the  defendant  "admits  that  all  of 
them,  except  R.  M.  Barton  and  the  testator  of  J.  C. 
Hodges,  signed  the  bond  as  surety  of  said  Murrell  as 
Secretary  and  Treasurer  of  the  R.  R.  Co.  for  the  term 
of  one  year.''  This  was  at  the  election  on  the  25th 
of   July,   1867.       They   state    that    at  the    end   of    the 
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year  he  was  re-elected,  and  they  are  informed  that  he 
was  not  required  to  give  another  bond.  They  insist 
that  they  only  undertook  for  the  faithful  conduct  of 
their  principal  for  one  year.  The  cause  was  heard  on 
bill  and  answer,  and  the  Chancellor  held  that  the  sure- 
ties were  responsible  for  any  defalcation  occurring  at 
any  time  from  the  election  in  July,  1867,  to  the  elec- 
tion of  his  successor  in  1870.  This  presents  the  first 
error   in   the   decree   complained   of. 

As  the  cause  was  heard  on  bill  and  answer,  we  are 
to  assume  that  the  statement  in  the  answer,  that  the 
defendants  signed  the  bond  as  securities  for  one  year,^ 
is  true,  and  upon  that  assumption  we  are  to  deter- 
mine  the   extent   of  their   liability. 

The  Railroad  Company  was  chartered  in  1863,  and 
the  provisions  of  the  charter  constituted  a  contract  be- 
tween the  State  and  the  corporation,  which  must  con- 
trol our  decision,  unless  the  charter  has  been  since 
amended  with  the  consent  of  the  corporation.  By  the 
charter  of  the  Company,  there  is  no  provision  for  any 
such  officer  as  Secretary  and  Treasurer,  but  the  Board 
of  Directors  was  left  to  create  and  appoint  such  officers 
as  in  their  discretion  they  might  deem  proper.  They 
determined  to  have  such  an  officer,  and  to  require  him 
to  enter  into  bond  in  the  penalty  of  $200,000,  payable 
to  the  Company.  This  officer  was,  therefore,  merely 
an  agent  of  the  Company,  and  was  in  no  eense  a 
pablic  officer.  The  stipulations  in  the  bond  consti- 
tuted the  law  which  governed  and  fixed  the  liabilities 
of  the  securities.  If  one  of  those  stipulations  was, 
that    the    officer    was    elected     for   one    year,   then    the 
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securities  were  only  responsible  for  his  fidelity  daring 
that  time.  But  it  is  argued  that  this  bond  was  exe- 
<iuied  in  1867,  at  which  time  by  the  law  in  regard 
to  private  corporations  a  failure  to  elect  officers  at  the 
pro))er  time  does  not  dissolve  the  corporation,  but  those 
in  office  hold  until  the  election  and  qualification  of 
their  successors — Code,  sec.  148 — and  also,  when  no  term 
of  office  is  fixed  by  the  charter  or  by-laws  of  a  pri- 
vate corporation,  such  officer  holds  for  one  year,  and 
until  the  qualification  of  his  successor.  It  is  insisted 
that  we  are  to  presume  that  the  sureties  entered  into 
the  contract  in  view  of  those  provisions  of  the  Code, 
and   that   they  are   therefore    bound   thereby. 

To  concede  to  this  argument,  we  must  either  as- 
sume that  these  provisions  of  the  Code,  which  were 
enacted  for  the  first  time  by  the  Code,  were  intended 
by  the  Legislature  to  be  retroactive,  or  that  the  Rail- 
road Company  had  accepted  these  provisions  as  amend- 
ments to  their  charter.  Retroactive  laws  are  contrary 
to  public  policy,  and  hence  statutes  are  never  so  con- 
strued, unless  the  language  forces  such  a  construction. 
There  is  nothing  in  the  language  of  these  provisions 
of  the  Code  which  requires  us  to  construe  it  otherwise 
than  prospectively.  Nor  is  it  alleged  in  the  bill  that 
the  Railroad  Company  had  ever  accepted  these  provis- 
ions as  amendments  to  their  charter.  We  are  therefore 
of  opinion  that  the  Chancellor  erred  in  holding  that 
the  securities  were  liable  for  any  defalcation  beyond 
the  first  year  after  the  execution  of  the  bond.  Of 
course  this  holding  does  not  deny  the  liability  of  Mur- 
rell   for   all   defalcations   while   he   held   the   office. 
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The  next  error  in  the  decree  of  the  Chancellor 
complained  of,  is,  that  not  only  Murrell  but  his  sure- 
ties are  responsible  for  the  defalcation  of  Murrell  in 
failing  to  account  for  about  $1,931,  which  he  received 
as  the  financial  agent  of  J.  W.  Patton  &  Co.,  upon 
the  sale  of  State  Bonds,  paid  to  the  engineer  of  the 
Company  as  the  agent  of  J.  W.  Patton  &  Co.  It  ap- 
pears by  the  contract  between  the  Company  and  J.  W. 
Patton  &  Co.,  the  contractor  for  building  the  road,  that 
if  they  failed  to  complete  the  work  in  a  specified  time, 
the  Company  was  to  turn  over  the  further  building 
of  the  road  to  McCalla,  the  engineer  of  the  Company, 
who  was  to  prosecute  the  work  as  the  agent  of  J.  W. 
Patton  &  Co.  Upon  the  failure  of  J.  W.  Patton  &  Co. 
the  work  was  turned  over  to  the  engineer,  who  pro- 
ceeded,  as  the  agent  of  J.  W.  Patton  &  Co.,  to  build 
the  road,  and  in  the  progress  of  the  work  a  number 
of  State  bonds  were  delivered  to  him  in  payment,  and 
for  which  at  their  par  value  the  Company  had  credit 
with  J.  W.  Patton  &  Co.  These  bonds  were  disposed 
of  for  currency  by  Murrell,  as  the  financial  agent  of 
J.  W.  Patton  &  Co.,  and  according  to  the  allegation 
of  the  bill,  he  failed  to  account  to  J.  W.  Patton  &  Co. 
for  $1,931,  part  of  the  currency  so  received  for  the 
bonds.  Complainants  based  their  equity  to  recover 
this  $1,931  upon  a  stipulation  in  their  contract  with 
J.  W.  Patton  &  Co.,  by  which  he  was  bound  to  go 
on  to  the  completion  of  the  road,  and  that  the  Com- 
pany have  a  right  to  appropriate  this  amount  towards 
the  completion   of  the   work. 

It    is    clear    that,    upon    the     holding    already    an- 
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nounced,  the  securities  could  not  be  held  liable  for 
this  defalcation^  unless  it  should  appear  that  it  occur* 
red  during  the  first  year  after  Murrell's  election.  But 
in  the  next  place,  they  cannot  be  responsible,  for  the 
reason  that  Murrell  was  acting  as  the  financial  agent 
of  J.  W.  Patton  &  Co.  when  this  defalcation  occurred, 
and  not  as  the  Secretary  and  Treasurer  of  the  R.  R. 
(yompany.  The  fact  that  the  road  was  being  built  by 
the  engineer  of  the  Company,  cannot  make  Murrell 
the  agent  of  the  Company  in  their  transactions,  for 
the  reason  that  the  engineer  was  prosecuting  the  work 
as   the   agent   of  and    for   J.  W.  Patton  &  Co. 

The  only  question  then  is,  whether  complainants 
have  a  right  to  hold  Murrell  responsible  for  the  al- 
leged defalcation  of  $1,931.  It  is  said  that  by  a  de- 
cree in  the  case  of  the  State  against  this  Railroad  Co., 
rendered  at  Nashville  on  the  8th  of  April,  1871,  all 
the  property  and  franchises  of  the  Company  were  or- 
dered to  be  sold  to  satisfy  prior  claims  of  the  State, 
and  that  in  pursuance  of  said  decree  the  said  road 
and  all  the  property  and  franchises  of  the  Company 
were  sold,  whereby  it  is  insisted  the  Company  was 
extinguished,  and  therefore  that  they  have  no  right  to 
recover  the  fund  in  controversy.  But  the  effect  of 
that  decree  was  not  to  extinguish  the  rights  of  the 
Company  to  go  on  and  close  up  their  unsettled  bu- 
siness. 

Besides,  in  the  case  at  Nashville,  there  is  an  ex- 
press reservation  in  behalf  of  the  Company,  to  go  on 
and  collect  the  amounts  claimed  in  this  suit,  and  to 
appropriate    the   same   to   the    payment   of    the   debts  of 
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the  Company.  The  legal  effect  of  their  reservation 
is^  to  authorize  complainants  to  collect  the  funds  claimed 
and  to  hold  the  same  as  trustee  for  the  benefit  of  their 
creditors.  If  there  should  be  a  decree  against  Mur- 
rell,  his  payment  thereof  would  discharge  him  from 
any  further  liability,  either  to  J.  W.  Patton  &  Co.  or 
to  the  creditors  of  the  Company.  He  is,  therefore,  in 
uo  position  to  resist  a  decree  on  this  ground.  With- 
out further  inquiry  as  to  the  equity  set  up  by  com- 
plainants to  the  fund  in  controversy,  as  the  decree  at 
Nashville  has  authorized  the  collection  by  complainants 
for  a  special  purpose,  and  as  J.  W.  Patton  &  Co.  are 
parties  to  the  suit  and  have  set  up  no  claim  to  the 
funds,  we  are  of  opinion  that  ^there  was  no  error  in 
the  Chancellor's  decree,  so  far  as  it  held  that  Murrell 
would  be  responsible  for  the  defalcation  occurring  as 
financial  agent  of  J.  W.  Patton  &  Co.  But  we  hold, 
that  in  taking  the  account  to  ascertain  the  amount  of 
this  defalcation,  Murrell  may  take  proof  and  show 
whether  J.  W.  Patton  &  Co.  are  justly  indebted  to  him 
for  services  as  their  agent,  and  if  any  such  indebted- 
ness is  found,  he  will  be  entitled  to  have  the  same 
allowed  as  a  set-off.  But  no  such  allowance  will  be 
made  to  him  for  extra  services  as  Secretarv  and  Treas- 
urer,  as  an  off-sett  to  any  amount  that  may  be  found 
against  him,  on  taking  the  account  to  ascertain  the 
amount  of  his  defalcation  as  Secretary  and  Treasurer. 
So  far  as  the  securities  are  concerned,  they  will  be 
held  responsible  for  any  such  defalcation  as  may  be 
found   to   have   occurred  within   one   year  from  the  25th 

of  July,    1867. 
46 
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With  these  modifications  the  decree  is  affirmed  and 
the  cause  remanded.  The  costs  will  be  paid  by  Mur- 
rell,  to  be  allowed  as  a  set-off  pro  tanto  against  any 
amount  the  complainants  may  recover  on  final  decree. 
The  question  of  fact,  whether  Barton,  and  Hodge's  tes- 
tator, executed  the  bond,  will  be  referred  for  proof 
below. 


Sherry  r.  Divine. 


/ 


Pleading.  Original  AUaehment.  DimiiJifscil  of  Attachment  the  end  of  the 
miL  Original  attachment  issued.  P]ea  in  abatement  thereto.  Con- 
stable  wrote  on  back  of  the  attachment  that  he  hud  summoned  the 
defendant  to  appear.  Justice  of  the  Peace  dismiRsed  the  attachment, 
but  gttve  judgment  against  the  defendant  for  the  amount  claimed. 
This  judgment  is  absolutely  void.  The  original  attachment  bein^ 
dismissed,  the  case  goes  with  it.  The  constable  had  no  process  in  his 
hands  commanding  him  to  summon  the  defendant,  and  his  action  in 
doing  so  was  simply  void.  The  filing  of  a  plea  in  abatement  was  not 
making  an  appearance.  The  judgment  being  void,  it  may  be  en- 
joined. 


FROM    HAMILTON. 


VVrit  of  error.  Chancery  Court,  Special  January 
Term,   1872.       D.  M.  Key,  Ch. 

Trewhitt  &  Sharp,  for  complainants. 

1.  The  aflfidavit  fails  to  show  that  Sherry  owed 
the  fifty  dollars  to  Divine  or  any  one  else;  therefore 
it    is    void.     See    Sulhayi  v.  Fiiffate,  1    Heis.,  20-22. 


. « 
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2.  The  attachment  wholly  fails  to  show  the  nature 
or  character  of  the  debt.  See  Boon  v.  Rahal,  1  Heis.^ 
12-14. 

3.  The  appearing  and  pleading  in  abatement  does 
not  cure   the   defect.     See   authorities   above. 

4.  The  pleas  in  abatement  being  sustained,  the 
farther  judgment  of  the  jtistice  as  to  the  debt,  was 
simply  void.  See  5  Col.,  120-126,  positively  deciding 
this   question. 

5.  The  judgment  being  void,  a  bill  to  enjoin  it 
IS  the  proper  remedy.  See  3  Yer.,  366 ;  10  Yer.,  310; 
1  Head,  229;  11  Hum.,  523;  8  Hum.,  489,  and  2 
Sneed,  550;    and  many  other  cases  might  be  referred  to. 

,   for   defendants. 


McFari^nd,  J.,  delivered  the  opinion  of  the  Court. 

The  Cliancellor  sustained  a  demurrer  to  this  bill, 
Bnd  the  complainants  have  appealed.  The  bill  is  for 
the  purpose  of  enjoining  execution  upon  a  judgment 
rendered  by  a  justice  of  the  peace.  The  question  is, 
was  the  judgment  void?  The  suit  was  commenced  by 
original  attachment  before  a  justice  of  the  peace,  by 
Divine  against   Sherry.      The  affidavit  states  that  Sherry 

is  justly  indebted  to after  giving  all  just   credits, 

in    the    sum    of    fifty   dollars    and cents,   and   that 

"the  said  Sherry  is  a  non-resident  of  this  State,  or  so 
absconds  that  the  ordinary  process  of  the  law  cannot 
be  served  upon  hiih."  Upon  this  an  attachment  issued 
the  17th  March,  1871,  and  was  on  the  same  day  levied 
on   a  sorrel    mare,   as  the    property   of    the    defendant 
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and  also  L.  B.  Jones  was  summoned  to  appear  before 
the  justice  on  the  same  day,  and  answer  as  to  the 
defendant's  effects  in  his  hands.  The  justice  on  the 
same   day    made   an   order   of    publication    requiring  the 

defendant    to    appear    on   the  day   of  April,    1871. 

There  appears  in  the  transcript  this  entry:  "Executed 
by  summoning  M.  W.  Sherry  to  appear  before  A.  A. 
Peaum,  on  the  9th  day  of  May,  1871,  at  9  o'clock, 
A.  M.,  this  6th  May,  1871.  F.  M.  Gardenhire,  Const." 
What  it  was  that  was  executed  on  the  defendant  by 
summoning  him,  etc.,  does  not  appear — there  was  no 
summons  issued — ^the  attachment  did  not  direct  the  of- 
ficer to  summon  the  defendant  to  appear — and  besides^ 
the  attachment  had  been  returned.  The  above  entry 
of  the  constable  seems  to  have  been  endorsed  upon 
some  part  of  the  papers  in  the  cause — perhaps  the 
order  of  publication.  The  bill  alleges  that  plea  in 
abatement  was  filed  by  Sherry,  denying  that  he  was  a 
non-resident — this  was  lost,  but  another  to  the  same 
effect  filed,  and  also  one  denying  that  the  property 
attached  belonged  to  him — that  the  trial  of  these  pleas 
was  continued,  but  that  he  never  entered  his  appear- 
ance. The  justice's  papers  show  that  the  plaintiff  has 
leave  to  amend  his  afiidavit,  bond,  etc.,  so  as  to  make 
the  amount  sued  for  ^100  instead  of  $50.  The  en- 
tries of  the  justice  show  continuances  by  consent  until 
the  19th  of  May,  when  this  judgment  was  rendered : 
"Attachment  dismissed  at  the  cost  of  the  plaintiff — 
judgment  for  plaintiff  for  J87.75,  and  costs  of  proving 
debt,   this   19th   May,  1871.  A.  A.  P." 

This   is  the  judgment   in   question   on   which   execu- 
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tioD  issaed.  It  is  clear  that  the  affidavit  was  insuffi- 
cient for  the  issuance  of  an  attachment,  fatally  so — it 
neither  specifies  the  nature  of  the  debt  nor  to  whom 
owing — ^the  attachment  did  not  properly  issue,  (1  Heis., 
20),  and  no  valid  judgment  against  the  defendant  tM>uld 
have  been  rendered  thereon,  unless  the  defendant  en- 
tered his  appearance — and  this  without  regard  to  the 
plea  in   abatement,   denying   the   causes   stated. 

It  is  argued  that  the  defendant  entered  his  appear- 
ance, that  the  continuances  by  consent  show  this.  The 
bill  shows  that  pleas  in  abatement  were  filed,  and  the 
trial  of  these  were  continued — ^and  this  is  shown  to  be 
probably  so,  from  the  final  judgment  rendered  by  the 
justice,  dismissing  the  attachment.  Filing  a  plea  in  . 
abatement  does  not  enter  the  defendant's  appearance: 
1  Heis.,  12. 

The  justice  dismissed  the  attachment,  either  because 
he  found  the  plea  in  abatement  for  the  defendant,  or 
because  in  his  opinion  the  attachment  had  improperly 
issued  in  the  first  instance — in  either  event  the  result 
is  the  same.  This  was  an  end  of  the  case :  5  Col., 
126,  494.  In  a  suit  by  summons  and  ancillary  at- 
tachment, the  attachment  may  be  abated,  and  the  cause 
tried  upon  the  merits,  upon  the  summons;  but  this  is 
not  so  in  original  attachment— when  for  any  reason  it 
is  dismissed  the  cause  is  out  of  court — there  is  nothing 
left — and  the  justice  has  no  jurisdiction  to  give  judg- 
ment for  the  debt  claimed.  The  return  of  the  officer 
that  he  summoned  the  defendant,  was  a  nullity — ^he 
was  not  commanded  to  summon  him — he  could  have 
bad   at  that   time  no  such   precept   in   his   hands.      The 
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jadgment  being,  according  to  the  facts  stated  in  the 
bill,  void,  absolutely — may,  under  many  authorities  in 
this   State,   be   enjoined   in   equity. 

Reverse    the  decree  and  remand    the    cause    for   aa 
answer. 


Kruqer  v.   Stayton. 

• 

Pleading.  AttachmejU,  Plea  in  abatemeiU.  Where  an  att'ichment  is. 
used  to  bring  a  party  into  court,  as  well  as  to  impound  the  property, 
sustaining  a  plea  in  abatement  to  the  grounds  of  the  attachment  is  a 
dismiraal  of  the  suit.  But  where  the  defendants  are  residents  and 
are  summoned  to  appear,  the  attachment  may  be  abated;  and  if  the 
court  has  jurisdiction,  or  its  jurisdiction  is  not  objected  to,  the  caM 
will  stand  for  trial  upon  its  merits. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  at  Chattanooga,  April 
Term,    1872.       D.   M.   Key,   Ch. 

Vandyke,  Cooke  &  Vandyke,  for  Kruger. 

Wood,   Burt  &  Eakin,  for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court 

This  is  an  attachment  bill,  predicated  upon  de- 
mands against  Jas.  R.  Stayton  &  Co.  and  the  A.  & 
C.   R.   R.   Co.       Jas.    R.   Stayton    &    Co.,   by   plea   in 
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abatement,  put  in  issue  the  ground  alleged  for  an  at- 
tachment against  them — that  is,  that  they  had  or  were 
about  to  fraudulently  dispose  of  their  property,  or 
that  they  were  about  to  remove  the  same  from  the 
State.  Upon  argument,  the  Chancellor  held  the  plea 
sufficient  in  law,  and  upon  issue  being  taken  and 
proof  heard,  was  of  opinion  that  the  plea  was  true  in 
fact,  and  thereupon  dismissed  the  bill  as  to  the  de* 
fendants  J.  R.  Stayton  &  Co.,  and  from  this  decree 
the   complainant  has  appealed. 

We  are  of  opinion  that  the  plea  is  good  in  form 
and  substance  under  our  practice,  and  we  are  Airther 
of  opinion  that  the  Chancellor  decided  correctly  upon 
the  effect  of  the  proof,  and  that  the  plea  is  true  in 
fact. 

The  question  is,  was  the  Chancellor  correct  in 
holding  that  the  result  of  this  plea  was  to  dismiss 
the   bill   as   to   Stayton   &  Co.? 

Where  the  attachment  is  used  for  the  purpose  of 
bringing  the  party  into  court,  as  well  as  to  hold  the 
property,  there  can  be  no  doubt  that  if  the  attach- 
ment is  abated  it  abates  the  entire  cause.  See  Klep- 
perv.  PowtR,  (manuscript)  and  other  authorities.  But 
where  the  attachment  is  merely  ancillary  to  the  suit, 
and  used  only  for  the  purpose  of  holding  the  prop- 
erty in  the  custody  of  the  court  for  the  satisfaction 
of  the  plaintiff's  demand,  in  such  case  the  attachment 
may  be  abated,  leaving  the  plaintiff  to  prosecute  his 
suit  as  if  it  had  been  in  the  first  instance  a  suit  by 
summons  without  attachment.  An  ordinary  action  at 
law   commenced    by  summons,  with   an  ancillary  attach- 
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ment^  is  an  instance  of  this  character.  In  such  case 
the  ancillary  attachment  may  be  abated,  leaving  the 
cause  still  to  be  prosecuted,  as  other  causes,  without 
attachment. 

In  this  cause  the  defendants,  Stay  ton  &  Co.,  were 
residents  of  Hamilton  county,  and  a  summons  to  an- 
swer was  prayed  for,  issued  and  regularly  served  upon 
them,  and  they  were  regularly  in  court.  The  attach- 
ment was  not  used  for  this  purpose;  and  it  is  clear 
that  if  this  were  a  case  of  original  equity  jurisdiction, 
independent  of  the  attachment,  that  the  cause  might 
be  prosecuted  as  other  causes  in  equity,  after  the 
abatement  of  the  attachment.  It  may  be  that  in 
this  cause  the  subject  matter  is  of  purely  legal  cogni- 
zance, and  that  the  attachment  is  the  only  ground 
alleged,  which,  under  the  statute,  gives  the  court  of 
chancery  jurisdiction ;  yet  it  is  also  true,  that,  under 
our  statute,  the  court  of  chancery  will  take  jurisdic- 
tion of  demands  purely  legal,  unless  objection  to  the 
jurisdiction  be  taken  by  demurrer.  And  if  no  ob- 
jection to  the  jurisdiction  was  taken  by  demurrer,  the 
court  in  this  cause  might  have  rendered  a  decree  for 
any  debt  established  by  the  complainant,  as  in  an  .ac- 
tion at  law.  See  on  this  subject  sec.  4292,  which, 
however,  does  clearly  refer  to  a  case  of  this  char- 
acter. 

The  attachment  out  of  the  way,  the  bill  stood  as 
if  filed  for  a  decree  or  judgment  upon  the  demands 
set  up.  No  demurrer,  answer  or  plea  was  filed  to 
the  merits  of  the  cause,  and  no  judgment  pro  confesso 
rendered     or    other    action     taken     by    the     Chancellor. 
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We  can  therefore  take  none,  except  to  reverse  that 
part  of  the  Chancellor's  decree  dismissing  the  bill, 
and  reraapd  the  cause  to  be  proceeded  with,  the  at- 
tachment  being  disposed   of  and   out  of  the   way. 

The    costs    of   this    court   will    be   paid    by  the   de- 
fendants* 


BURGNER    V.    BURGNER.  J  llhei729 

^116      167 

Jurisdiction  of  CJounty  Courts.  To  sell  land  for  payment  of  debts  of  de- 
eedents  not  inaolveni.  The  Chancery  and  County  Courts  have  concur- 
rent jurisdiction  to  sell  land  to  pay  debts  of  decedents,  whether  the 
estate  is  solvent  or  insolvent,  and  this  construction  was  contempora- 
neous with  the  enactment  of  the  Code,  and  is  clearly  in  harmony  with 
the  intention  of  the  Legislature. 


FROM    WASHINGTON. 


From  County  Court  of  Washington,  August  Term, 
1872. 

Deake,  for  complainants,  whose  brief  is  not  fur- 
nished  reporter. 

R.   M.   Barton,   for   defendants,  said : 

This  is  a  proceeding  instituted  in  the  County  Court 
of  Washington  county  by  petition,  seeking  to  sell  the 
lands   of   the   intestate   to   pay   the   debts   of   the   estate. 
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The  estate    is  solvent,   and    the  single    question  in  the 

case   is,  has   the   County.  Court   jurisdiction    to  sell  the 

lands  of   heirs  to    pay   the  debts  of  the    intestate,  ex- 
cept  in   the   case  of  insolvent  estates? 

The  County  Court  has  jurisdiction  to  sell  lands: 
Sec.  4201.  Sub-sec.  6:  For  partition.  Sub-sec.  6: 
For  the  settlement  of  insolvent  estates.  In  no  other 
case  is  the  jurisdiction  to  sell  the  real  estate  of  de* 
cedents   conferred   upon   the   County   Court. 

The  jurisdiction  in  the  case  of  solvent  estates 
where  there  is  a  deficit  of  personal  assets  is,  by  sec. 
2267  of  the  Code,  expressly  conferred  upon  the  Cir- 
cuit  and   Chancery   courts. 

"The  jurisdiction  of  the  County  Court,  though  of 
an  equitable  nature,  is  very  limited  in  extent.  It  \s 
merely  what  the  statute  has  conferred  and  nothing 
more " :     Young   v.   Shumate,   3   Sneed,   369. 

Although  a  court  of  record,  and  within  its  sphere 
of  general  jurisdiction,  yet  it  derives  no  jurisdiction 
from  the  common  law,  and  therefore  can  only  exer- 
cise such  as  is  expressly  given  by  statute.  This 
proposition  is  maintained  by  the  principles  settled  in 
the  cases  of  Young  v.  Shumate^  3  Sneed,  369;  Bond 
v.  Clay,  2  Head,  379 ;  Young  v.  Thompson,  2  Col., 
696;  Porter  v.  Woodward,  5  Col.,  86;  Dean  v.  Snet- 
ling,   2    Heis.,   484. 

It  follows  that  the  court  has  no  jurisdiction,  and 
the  decree  of  the  County  Court  must  be  reversed  and 
the   petition   dismissed. 
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E.   N.   Gbiffith,  for  defendants,   also  insisted :  • 

The  bill  was  filed  in  this  case  by  complainant,  as 
administrator,  to  sell  real  estate  of  his  intestate  to 
pay  debts  outstanding  against  his  estate,  alleging  that 
the   personal   assets  were  exhausted,   etc. 

Defendants,  by  attorneys,  filed  a  demurrer  to  the 
jurisdiction  of  the  County  Court  in  cases  of  this 
kind,  where  the  estate  is  not  insolvent.  The  demur- 
rer was  overruled  by  the  court,  and,  all  informalities 
being  waived  by  both  parties,  an  appeal  to  this  court 
was   taken   to   have   the   question   of  jurisdiction   settled. 

First,  we  insist  that  the  County  Court  is  a  forum 
of  limited  jurisdiction,  and  has  none  but  what  is  ex- 
pressly conferred  by  statute;  and  by  sec.  4201  of  the 
Code,  none  is  conferred  to  sell  lands  to  pay  debts 
of  a  decedent,  where  the  personal  assets  are  exhausted, 
when    the   estate   is   solvent. 

We  insist  further,  that  none  is  conferred  by  sec* 
4233  of  the  Code,  because  in  that  section  the  juris- 
diction of  the  Circuit  Court  is  defined,  and  not  the 
County  Court,  and  as  the  County  Court  must  have 
jurisdiction  only  as  expressly  conferred  by  statute,  it 
can    have   none   by   implication   of  law. 

Besides,  by  sec.  2267  of  the  Code,  jurisdiction  is 
expressly  conferred  upon  the  Chancery  and  Circuit 
courts  to  sell  lands  of  decedents  for  the  purposes  re- 
ferred  to,   and   not   the   Countv   Court. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is,  whether  the  County 
Conrt,   under  the   provisions   of  the   Code,   has  jurisdic- 
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tion  to  decree  the  sale  of  lands  of  an  intestate  for 
the  payment  of  his  debts  in  cases  in  which  the  estate 
is  not  insolvent?  It  is  conceded  that  this  jurisdic- 
tion was  expressly  conferred  by  the  Act  of  1849,  p^ 
396,  and  that  this  act  continued  in  force  until  it  was 
repealed  by  the  general  repealing  clause  of  sec.  41  of 
the  Code.  It  is  also  conceded  that  the  Act  of  1849 
has  not  been  expressly  re-enacted  in  the  Code.  The 
question    then   is,   was  it  re-enacted   by   implication? 

By  sec.  2267  of  the  Code  it  is  enacted,  that  the 
Chancery  or  Circuit  Court,  on  the  petition  of  the 
representative  or  any  bona  fide  creditor,  may  decree 
the  sale  of  lands  to  pay  debts.  This  provision  con<> 
fers  the  jurisdiction  on  •  the  Chancery  and  Circuit 
Courts,  but  is  silent  as  to  the  jurisdiction  of  the 
County   Courts. 

By  sec.  4233,  the  Circuit  Courts,  have  concurrent 
jurisdictiou  with  the  Chancery  and  County  Courts  to 
sell  lands  to  pay  debts  of  decedents  where  the  per- 
sonal   assets   are   insufficient. 

By  sec.  4302,  the  Chancery  Court  has  jurisdiction, 
concurrent  with  the  Circuit  and  County  Courts,  for 
the  sale  of  lands  of  the  decedent,  if  the  personal 
property   is   insufficient  to   pay   the   debts   of  the   estate. 

We  have  seen  that  by  sec.  2267  the  jurisdiction 
is  directly  conferred  both  upon  the  Circuit  and  the 
County  Courts.  There  is  no  limitation  in  that  sec- 
tion upon  this  jurisdiction.  Each  court  has  it  full 
and  complete.  What,  then,  was  the  object  of  sees. 
4233  and  4302?  Certainly  not  to  confer  this  juris- 
diction    u|)on    the    Chancery    and    Circuit    Courts — that 
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had    already   been    done    by   sec.    2267.       Its    manifest 
object   was  to   declare    that    the    Chancery   and    Circuit 
Courts  were    to    exercise    the   jurisdiction    already   con- 
'  ierred   on    them   concurrently   with    the    County    Courts. 

}  It  is  obvious   that  these  two  sections   (4233   and   4302) 

I  were  enacted   under   the   impression   that  the  Code   con- 

tained a  provision  conferring  similar  jurisdiction  on 
the  County  Courts.  The  idea  of  authorizing  the 
Chancery  and  Circuit  Courts  to  exercise  jurisdiction 
ooDCurrently  with  the  County  Courts,  when  the  County 
Courts  had  no  jurisdiction,  would  be  an  absurdity. 
The  intention  of  the  Legislature,  therefore,  clearly  was 
to  enact  that  the  three  courts — Chancery,  Circuit  and 
County — should  have  the  same  jurisdiction  for  the  sale 
of  lands  of  decedents  for  payment  of  debts;  and  such 
being  the  clear  intention  of  the  Legislature,  we  are 
authorized  to  give  effect  to  that  intention,  by  declar- 
ing that  the  County  Courts  have  the  same  jurisdiction 
as  that  conferred  on  the  Chancery  and  Circuit  Courts. 
Such  has  been  the  practical  contemporaneous  construc- 
tion of  these  sections  of  the  Code,  and  we  are  of 
opinion  this  construction  has  been  in  harmony  with 
the   clear   intention   of  the    Legislature. 

The  judgment   below    is   therefore   affirmed. 

McFarland   and    Turney,   Judges,   dissented. 

Freeman,   J.,   expressed   his  views  as  follows: 

This  case  presents  the  single  question,  as  to  whether 
the  County  Court  has  jurisdiction  to  sell  lands  for 
payment   of  debts   of    deceased    persons    other    than    in 
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case  of  insolvent  estates.  On  looking  at  the  provis- 
ions of  the  Code  conferring  jurisdiction,  or  rather  de- 
fining the  jurisdiction  and  powers  of  the  County  Court, 
it  is  admitted  that  this  jurisdiction  is  not  in  terms 
conferred — sub-sec.  9  of  sec.  4201  only  providing  for 
jurisdiction  to  make  "partition,  sale,  or  division  of 
land  and  slaves'*  generally,  without  providing  or  point- 
ing out  in  what  particular  cases.  This  might  be  held 
to  mean  only  in  cases  for  partition,  but  that  construc- 
tion would  not  be  clear,  because  the  power  is  given 
for  partition,  for  sale,  or  division  of  land  and  slaves. 
Rut  we  turn  to  sec.  4233  of  the  Code,  which  pro- 
vides for  or  defines  the  jurisdiction  of  the  Circuit 
Courts,  and  find  it  enacted :  "  They  have  concurrent 
jurisdiction  with  the  Chancery  and  County  Courts  to 
allot  dower,  to  make  partition  and  distribution,  and, 
for  this  purpose,  to  sell  property,  real  and  personal, 
if  necessary  or  manifestly  to  the  interest  of  the  par- 
ties, and  to  sell  negroes  or  land  to  pay  debts  of  de- 
cedents,  where   the   personal   assets   are    insuflScient." 

Again,  under  the  head  of  Chancery  Courts,  or  in 
the  chapter  on  that  subject  headed  "concurrent  juris- 
diction," sec.  4302  provides:  "It  has  jurisdiction, 
concurrent  with  the  Circuit  and  County  Courts,  of 
proceedings  for  the  partition  or  sale  of  estates,  by 
personal    representatives,   guardians,   heirs,  or   tenants  in 


common.'* 


We  then  refer  to  the  statutes  then  in  force  when 
the  Code  was  enacted,  and  of  which  it  was  intended 
to  be  an  embodiment  in  the  form  of  a  Code,  and  we 
find    the    Act    of    1849,   p.    396    of    Acts,    which     pro- 
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vides  "that  the  County  Courts  shall  have  and  exer- 
cise concurrent  jurisdiction  with  the  Circuit  and  Chan- 
cery Courts  to  hear  and  determine  all  petitions  or 
hills  for  partition  and  distribution  of  the  estates  of 
deceased  persons,  whether  the  same  shall  consist  of 
real  or  personal  property,  or  both,  or  for  payment  of 
debts,  and  when  necessary,  to  decree  sales  of  either 
personal  or  real  estate,  or  both,  when  the  same  is 
necessary  for  partition  and  distribution,  among  the 
heirs  and  distributees  or  legatees,  or  the  payment  of 
debts,   according   to   the   laws    now   in    force   and    use.^' 

It  has  been  rei)eatedly  held  that  the  Code,  in  cases 
of  doubt,  is  to  be  construed  in  reference  to  the  stat- 
ute law  in  force  and  existence  at  the  time  of  its  en- 
actment. 

In  view  of  this  principle,  here  is  a  case  where  it 
may  be  doubtful  as  to  what  jurisdiction  is  given  to 
the  County  Court,  but  when  we  refer  to  the  statute 
of  1849,  above  quoted,  we  can  have  no  difficulty. 
Our  only  business  is  to  arrive  at  what  the  Legisla- 
ture intended.  We  find,  then,  that  by  the  Act  of 
1849  the  jurisdiction  of  County  Courts  was  conferred, 
as  concurrent  with  the  Circuit  and  Chancery  Courts, 
over  such  sales.  In  the  Code,  the  sections  we  have 
quoted  give  the  Cirenit  and  Chancery  Courts  concur- 
rent jurisdiction  with  County  Courts  over  the  ques- 
tion. The  phraseology  is  a  little  different,  but  the 
fact  is  not  changed.  These  sections  fairly  mean,  then, 
when  taken  in  connection  with  the  former  law,  that 
the  jurisdiction  over  these  sales,  is  concurrent  in  the 
three   courts.       We   must  either   say  this,   or   repeal  the 
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section  which  says  the  jurisdiction  of  these  two  courts 
is  concurrent  with  the  County  Courts,  by  saying  that 
it  is  not  concurrent,  as  the  Legislature  has  said,  but 
exclusive  in  these  courts.  This  would  do  violence  to 
the  language  of  the  Legislature,  and  is  not  to  con> 
strue  it,  to  ascertain  its  meaning  and  intention,  but  to 
say  it  does  not  mean  or  intend  what  it  says.  It  is 
evident,  in  other  words,  that  jurisdiction  is  conferred 
alike,  or  concurrently,  on  the  three  courts;  and  other 
sections  provide  for  the  exercise  of  concurrent  juris- 
diction by  the  County  Court,  by  giving  it  the  same 
means  of  enforcing  its  jurisdiction  as  the  Courts  of 
Chancery   and    Circuit   Courts. 

But  it  is  insisted  that  the  jurisdiction  of  the  Coun- 
ty Court  is  entirely  statutory,  and  only  what  is  con- 
ferred by  the  statute.  Concede  this;  but  it  may  as 
well  be  conferred  by  the  form  in  which  it  is  con- 
ferred here  as  in  any  other,  if  such  is  the  purpose 
of  the  Legislature.  It  need  not  be  conferred  in  one 
statutf^  more  than  another,  or  one.  section  of  the  Code 
rather  than  another.  The  on  v  (|ii  stion  is,  is  the 
jurisdiction  given  according  to  the  intention  of  the 
Legislature,  fairly  to  be  ascertained  from  the  language 
employed,  in  connection  with  settled  rules  of  construc- 
tion ? 

In  view  of  the  fact  that  a  construction  holding 
the  County  Court  has  not  the  jurisdiction,  would  de- 
feat perhaps  thousands  of  titles  in  this  State,  where 
parties  have  purchased  in  perfect  good  faith,  and  bring 
upon  the  country  an  immense  amount  of  litigation,  we 
do    not    think    this    court    should     adopt    any    stringent 
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construction  of  the  provisions  of  the  Code  on  this 
question^  bringing  with  it  such  evils,  especially  where 
the  language  of  the  sections  we  have  quoted,  taken 
in  connection  with  the  Act  of  1849,  the  law  in  force 
at  the  time,  will  admit  as  fairly  of  the  jurisdiction 
as  a  contrary  view  of  the  case.  In  a  doubtful  case, 
if  this  be  one,  the  fact  of  the  law  of  1849,  in  force 
at  the  time  of  enactment  of  the  Code,  and  the  juris- 
diction clearly  existing,  ought  we  think  to  control  and 
fix   the   meaning  of  the   Code. 

The  view  we  have  given  in  this  opinion  will 
simply  be  in  accordance  with  the  law  in  force  at  the 
time  the  Code  was  enacted.  The  opposite  will  in- 
volve the  idea  of  it  having  been  repealed  by  the 
Code — that  is,  the  concurrent  jurisdiction  of  County 
Courts  with  Circuit  and  Chancery  Courts,  although 
expressly  recognized  as  existing  in  the  sections  we 
have   quoted. 


CERTIFICATE    OF    CLERK. 

The  foregoing  opinion  is  in  the  handwriting  of  Judge 
Freeman,  but  not  signed.  See  opinfOn  of  Judge  Nicholson 
in  same  case, — Judges  McFarland  and  Turney  dissenting. 

The  above  is  a  true  copy.     Attest: 

J.  F.  Deaderick,  Clerk. 
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Maloney  v.  Stephens. 

1.  AoENCY.     War  does  not  suspend.    The  exifltence  of  war  doefl  not  suspend 

agency.  To  transmit  money  collected  across  belligerent  lines  is  con- 
trary to  laws  of  war.  The  act  of  the  Legislature  of  Tennessee,  1861, 
revoking  and  suspending  agencies  during  war,  did  not  apply  to  prin- 
cipal and  agent  residing  in  the  slave  Stiites. 

2.  Same.     Confederate  Money.    An  agent  for  a  principal  living  in  Missouri 

had  no  authority  to  collect  a  debt  in  Confederate  money  unless  in- 
structed to  do  so.  Having  authority  to  act  as  agent,  the  debtor  is 
discharged  from  his  obligation  who  paid  in  Confederate  money  at  the 
special  request  of  the  agent.  The  agent,  however,  is  himself  respon- 
sible to  his  principal  for  acting  without  authority  in  taking  Confed- 
erate money. 


FROM   GREENE. 


Appeal  from  Chancery  Court  of  Greene,  November 
Term,    1868. 

McKee   &   McFarland,   for  complainants. 

,   for   defendants. 

NiCHOi^ON,  C.  J.,  delivered  the  opinion  of  the  court. 

John  W.  Farnsworth,  as  agent  of  Wm.  R.  Earns- 
-worth,  a  citizen  of  Missouri,  had  in  his  hands  for 
collection  a  note  on  S.  L.  Stephens  and  H.  A.  Farns- 
worth for  $1,000,  dated  in  1858,  with  a  credit  of 
S506.  In  1862  Stephens  gave  to  John  W.  Farns- 
worth an  order  on  McDowell,  McGaughy  &  Co.  for 
the  amount  of  his  note.  Mcllowell,  McGaughy  & 
Co.    were    indebted    to    Stephens    in    a   larger    amount. 
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dae  by  note^  payable  in  current  bank  notes.  They 
accepted  the  order,  and  proceeded  to  count  out  to 
John  W.  Farnsworth  the  amount  in  current  bank 
notes,  but  he  objected  and  requested  them  to  pay  him 
in  Confederate  treasury  notes,  which  was  done,  and 
afterwards   the   note   was   delivered    up  to   Stephens. 

Complainant,  administrator  of  Wm.  R.  Farnsworth, 
files  this  bill  to  make  Stephens,  Henry  A.  Farnsworth 
and  Headrick,  administrators  of  John  W.  Farnsworth, 
responsible  for  the  amount  so  paid  by  McDowell, 
McGaughy  &  Co.  to  John  W.  Farnsworth,  upon  two 
grounds — first,  because  the  payment  was  in  an  illegal 
currency  and  therefore  inoperative;  and  second,  be* 
cause  John  W.  Farnsworth,  as  agent,  had  no  right 
to  receive  anything  in  payment  but  convertible  funds, 
no  instruction  having  been  given  to  him  authorizing 
the   receipt  of  any   other. 

The  Chancellor  held  that  the  payment  was  inop- 
erative on  both  grounds,  and  gave  judgment  against 
Stephens,  H.  A.  Farnsworth  and  Headrick,  as  admin* 
istrators  of  J.  W.  Farnsworth.  Stephens  and  Head- 
rick  have   appealed. 

It  is  argued  that  the  agency  of  John  W.  Farns- 
worth was  extinguished  and  revoked  by  the  occurrence 
of  the  war  between  the  United  States  and  the  rebel 
States.  As  between  citizens  residing  on  opposite  sides 
of  the  lines  that  separated  the  belligerents,  the  agency 
would  be  so  far  revoked  or  suspended  as  to  prevent 
tlie  agent  from  transmitting  funds  from  one  side  to 
the  other,  but  the  power  to  collect  continued,  not- 
withstanding the   existence   of  war. 
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It  does  not  follow  that  the  agency  of  John  W- 
Farnsworth  was  either  suspended  or  revoked  because 
his  principal^  Wm.  R,  Farnsworth,  was  a  citizen  of 
Missouri.  To  have  this  effect,  it  should  be  made  to. 
appear  by  proof  that  Wm.  R.  Farnsworth  resided  ia 
a  portion  of  Missouri  within  the  Federal  military 
lines.       No   such   proof  was   made. 

We  held  in  a  recent  case,  that  by  operation  of  aiir 
act  of  the  Legislature  of  1861  the  operation  of  the 
laws  of  war,  so  far  as  they  suspend  or  revoke  agen- 
cies existing  on  opposite  sides  of  the  belligerent  mili- 
tary lines,  was  declared  not  to  apply  as  between  any 
of  the  slaveholding  States  and  the  State  of  Tennessee. 
X  It  follows  that  John  W.  .Farnsworth  had  the  right 
to  make  the  collection,  notwithstanding  the  existence 
of  war.  Having  received  the  Confederate  money  vol- 
untarily and  in  preference  of  current  bank  notes,  the 
payment  discharged  Stephens  and  H.  A.  Farnsworth. 
The  Chancellor  erred,  therefore,  in  giving  judgment 
against  them.  But  as  John  W.  Farnsworth  had  not 
instructions  which  authorized  him  to  receive  Confeder- 
ate money,  he  exceeded  his  authority  as  an  agent  and 
made  himself  responsible  by  so  doing.  The  decree 
was  therefore  correct  in  giving  judgment  against  Head- 
-  rick  as  administrator.  In  this  respect  the  decree  is 
affirmed,  but  as  to  the  decree  against  Stephens  and 
H.   A.   Farnsworth,   it   is   reversed. 

It  is  not  intended  by  this  opinion  to  settle  any 
question  between  Rebecca  Farnsworth  and  the  admin- 
istrators of  W.  R.  Farnsworth,  as  that  branch  of  the 
case   is   not   before    us. 
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The  costs  of  the  original,  so  far  as  Stephens  and 
H.  A.  Farnsworth,  in  this  court  and  the  court  below 
will  be  paid  by  the  administrators  of  W.  R.  Fams- 
worth.  The  costs  of  Headrick  as  administrator  of 
John  W.  Farnsworth,  in  this  court  and  the  court  be- 
low,  will   be   paid   by   Headrick   as   administrator. 

The'  cause  will  be  remanded  for  further  proceedings. 


Waggoner  v.  Whitb. 

1.  Pleading.     Code  projctiee.    Duplicity.    Duplicity  in  pleading  is  recog- 

nised in  the  Code  as  bad  pleading.  It  is  duplicity  to  join,  as  was 
done  in  this  case,  in  the  same  count  a  claim  for  damages  for  an  as- 
sault and  battery  on  the  person  of  plaintiff,  together  with  a  claim  for 
damages  for  taking  and  carrying  away  the  personal  property  of 
plaintiff. 

2.  Same.     Demurrer.     Duplicity.    Under  the  Code  special  demurrers  are 

abolished.  Therefore,  as  the  objection  of  duplicity  is  a  formal  and 
not  a  substantial  one,  a  demurrer  is  not  the  mode  to  reach  it. 

3.  Same.     Duplieity.     Motion  to  strike  out.    If  the  count  be  bad  for  duplic- 

ity, it  may,  upon  motion  of  adverse  party,  be  stricken  out  at  the  cost 
of  the  party  pleading,  or  the  court  may  order  it  struck  out  of  its  own 
motion.  Not  having  taken  this  course,  the  party,  by  demurring,  has 
lost  his  right  to  object,  after  trial  and  judgment,  as  ground  of  reversal. 


FROM   JOHNSON. 


Appeal    in    error    from    Circuit    Court  of    Johnson, 
March  -Term,   1872.      E.   E.   Gillenwaters,  J. 
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Jakes  T.  Shields^  for  plaintiff  in  error. 

This  is  an  action  of  trespass  instituted  in  the  jeaf 
1865  by  the  defendant  in  error  against  the  plaintiffs 
in   error.       The   declaration   contains   two  counts. 

1.  The  first  count  is  upon  an  alleged  trespass  upon 
the  personal  property  of  the  defendant  in  error,  and 
upon   an   assault   and   battery,   and   false   imprisonment. 

2.  Upon  an  alleged  trespass  upon  the  personal 
property   of  the   defendant   in   error. 

To    this    declaration    there   was    a    demurrer.       One 
of   the   grounds   of   demurrer  is   that  several   causes   of 
action  "are  blended  or  improperly  and  illegally  united," 
which    means   that   the   first   count   in   the   declaration   is- 
double,    and     bad    for    duplicity.       The    demurrer    was. 
overruled. 

The  cause  was  put  at  issue  on  a  plea  of  not  guilty,, 
and  a  trial  had  at  the  March  Term,  1872,  resulting 
in  a  verdict  in  favor  of  the  defendant  in  error  for 
$2,500  damages,  on  which  judgment  was  pronounced,, 
and   also   for  over   $500   costs. 

A  rule  for  a  new  trial  was  entered,  continued  until 
the  next  term,  then  discharged,  and  a  bill  of  excep- 
tions filed.  We  are  precluded  by  the  now  well  es- 
tablished rule  from  showing  from  the  bill  of  excep- 
tions that  as  against  the  parties  against  whom  the 
judgment  was  pronounced  the  verdict  is  not  sustained 
by  the  evidence.  But  we  maintain  that  the  demur^ 
rer  to  the  first  count  of  the  declaration  should  have 
been  allowed.  It  is  clearly  bad  for  duplicity.  1 
Chitty,  226. 

The  Code   in    this   respect   has   not  relaxed   the  com- 
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mon  law  rule.  The  Code,  sec.  2896,  provides  that 
the  declaration  may  coDtain  several  statements  or  counts, 
bat  it  does  not  provide  that  several  distinct  causes  of 
action  may  be  stated  in  the  same  count.  The  evil 
that  would  result  from  such  a  mode  of  pleading  is 
very  manifest.  If  it  were  admissible,  it  would  result 
ill  intolerable  confusion,  and  defeat  the  principal  ob- 
ject and  purpose  of  all  pleading  at  law — the  produc- 
tion of  single,  certain,  material  issues,  without  unnec* 
essary   prolixity   or   delay. 

We  can  illustrate  the  propriety  of  an  adherence  to- 
the  old  rule  by  reference  to  the  statute  of  limitations. 
The  count  is  for  two  causes  of  action,  the  statute  of 
limitation  as  to  one  is  one  year,  as  to  the  other,  three 
years.  We  therefore  submit  that  the  demurrer  to  the 
first  count  should   have   been   allowed. 

The  second  count  is  for  taking  and  carrying  away 
personal  property,  which  is  stated  upon  the  face  of 
the  declaration  to  be  worth  not  more  than  $1000,  and 
the  verdict  of  the  jury  is  for  $2,500;  damages  that 
are  grossly  excessive,  and  the  judgment  should  be  re- 
versed  on   this  ground. 

Nei^on  &  Barton,  for  defendants. 

At  the  March  Term,  1872,  of  the  Circuit  Court 
of  Johnson,  defendant  in  error  recovered  judgment 
in  this  action  of  trespass  against  Thomas  Sutherland, 
David  Wagner,  John  Hays  and  William  R.  Barry  for 
$2,500  and  costs.  David  Wagner  and  W.  R.  Barry 
entered  a  motion  for  a  new  trial,  which  was  contin- 
ued   until    the    next   term.       This   motion   was  'overruled 


"H 


744  KNOX  VILLE : 


Waggoner  v.  White. 


at  the  July  Term,  1872.  Their  bill  of  exceptions 
was  signed  and  sealed  by  the  court  July  18,  1872, 
during  the  term  after  the  trial.  The  bill  of  excep- 
tions can    not   be    noticed   in   this   o ns   part  of   the 

record.  Oirdner  v.  StephenSy  1  Heis.,  280,  and  other 
cases   since   decided. 

The  case  is  here  only  on  the  special  demurrer  to 
the  declaration,  which  raises  only  one  question  worthy 
of  notice.  The  declaration  is  in  trespass,  and  alleges 
that  defendants  broke  and  entered  the  close,  aroused 
the  family,  assaulted  and  imprisoned  the  plaintiff,  en- 
tered the  dwelling  house,  took  various  specified  arti- 
cles of  personal  property,  and  also,  without  any  just 
or  reasonable  cause,  imprisoned  the  plaintiff  for  thirty 
days,  during  which  time  they  removed  him  to  Bristol, 
and  thence  to  Abingdon,  where  he  was  handcuffed, 
«tc.  And  the  question  is,  can  all  these  allegations 
he   embraced    in    one   count? 

In  a  note  to  2  Greenl's  Ev.,  sec.  624,  it  is  said 
that  "  originally  every  declaration  in  trespass  seems  to 
have  been  confined  to  one  single  act  of  trespass. 
When  the  injury  was  of  a  kind  that  could  be  con- 
tinued without  intermission  from  time  to  time,  the 
plaintiff  was  permitted  to  declare  with  a  contintiando, 
and  the  whole  was  considered  as  one  trespass.  In 
more  modern  times,  in  order  to  save  the  trouble  and 
expense  of  a  distinct  writ,  or  count,  for  every  differ- 
ent act,  the  plaintiff  is  permitted  to  declare,  as  is 
(lone  in  this  case,  for  a  trespass  on  divers  days  and 
times  between  one  day  and  another,  and  in  that  case 
he    may  *  give    evidence    of    any    number    of    trespasses 
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within  the  time  specified.  Such  a  declaration  is  con- 
sidered as  if  it  contained  a  distinct  count  for  every 
trespass."  See  also  Smith  v.  BrazeUon,  1  Heis.^  49. 
By  sec.  2747  of  the  Code,  it  is  provided  *^all  wrongs 
and  injuries  to  the  property  and  person,  in  which 
money  only  is  demanded  as  damages,  may  be  redressed 
by  an  action  on  the  facts  of  the  case."  The  declar- 
ation in  this  case  is  a  full  statement  of  the  facts  of 
the  case,  showing  how  the  plaintiff  was  injured  in  his 
person  and  his  goods,  for  which  he  demands  money 
in  damages. 

If  there  is  any  thing  in  the  objection  it  is  one  of 
form  and  not  of  substance,  and  can  not,  after  judg- 
ment, afford  ground  of  reversal.  See  Code,  sees.  2865, 
2866,  2872,  2873,  2896,  2934,  and  4516.  Goimeliwi 
V.    Davis,   2   Head,   99,    100. 

There  are  two  demurrers  in  the  record,  one  on  p. 
22,  and  the  other  on  pp.  23,  24.  The  vague  entry 
on  p.  26 — "demurrer  overruled  and  cause  put  at  issue" 
^-does  not  so  identify  the  demurrer  as  to  show  whether 
it  was  to  a  declaration  or  plea,  and  should,  after  ver- 
dict, and  especially  in  this  court,  under  the  above 
cited  provisions  of  the  Code,  be  regarded  as  having 
been    abandoned. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  prosecuted  for  the  recovery  of 
damages,  for  alleged  trespasses,  charged  to  have  been 
committed  in  1864.  On  a  trial  in  the  court  below  a 
verdict  was  rendered  for  $2,500,  on  which  judgment 
a  writ  of  error   is   prosecuted    to  this  court.       The  only 
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question  presented  in  the  case  is  on  the  action  of  the 
court  in  overruling  a  demurrer  of  defendants  to  the 
declaration.  The  causes  of  demurrer  set  out  are^  first, 
that  trespass  on  the  case,  instead  of  trespass  with  force 
and  armsy  ought  to  have  been  brought,  and  then  that 
divers  causes  of  action  are  improperly  joined  together 
in  this  suit.  The  latter  ground  is  the  only  one  re- 
lied on  or  pressed  in  this  court,  and  raises  the  objec- 
tion of  duplicity  in  a  single  count,  or  the  allegation 
of  several  distinct  causes  of  action  being  joined  in  the 
same  count,  to  which  difiPerent  pleas  might  be  pleaded, 
and  whether  such  a  count  is  open  to  the  objection  of 
a   demurrer   under   our  present   system   of  pleading. 

The  declaration,  after  reciting  a  large  amount  of 
irrelevant  matter  by  way  of  introduction,  that  need 
not  be  noticed,  alleges  that  on  the  fourth  day  of 
June,  1864,  the  defendant,  with  force  and  arms,  etc., 
broke  and  entered  the  plaintiff's  close,  situated  in  the 
county  of  Johnson,  with  a  loud  noise,  and  aroused 
plaintiff  and  his  family  from  slumber,  and  then  and 
there  made  an  assault  upon  the  said  plaintiff  in  the 
peace  of  the  State  then  and  there  being,  and  him  the 
said  plaintiff  did  then  and  there  beat,  abuse  and  ill- 
treat,  and  then  and  there  forcibly  and  wrongfully  en- 
tered the  dwt^lling  house  of  the  said  plaintiff,  his  fam- 
ily being  therein,  end  unduly  and  unlawfully  searched 
said  dwelling  house,  and  then  and  there  forcibly  seized, 
took  and  carried  away  divers  articles  of  personal  prop- 
erty belonging  to  the  plaintiff  of  great  value,  to-wit, 
one  sorrel  mare  of  the  value  of  $150,  one  double 
barrel    shot   gun   of    the   value   of    $30,   one   Colt's   pis- 
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tol,  a  pocket  pistol  of  $20  value^  silver  money  of 
value  of  $25;  bank  notes  to  the  amount  of  $80^  oow^ 
and  other  articles/'  etc.,  and  then  adds^  ''  also  with 
force  and  arms,  and  without  any  just  and  reasonable 
cause  whatever,  at  to- wit  on  said  day,  then  and  there 
imprisoned  the  said  plaintiff,  and  kept  and  detained 
him  in  prison  for  the  space  of  thirty  days,  in  which 
time  they  removed  him  to  Sullivan  county,  and  to 
Abingdon,  Virginia,  handcuffed  him,  kept  him  under 
guard,  etc.,  and  other  wrongs  and  injuries  did  to  him 
to   his   damage,"   etc. 

There  is  a  second  count  in  the  declaration  for  con- 
version of  the  property  mentioned  in  the  first  count, 
to  which  no  objection  is  made.  The  first  count  of 
the  declaration  contains  a  distinct  allegation  of  two 
separate  causes  of  action  in  any  aspect  of  it,  to- wit, 
the  charge  of  an  assault  and  battery,  in  the  language 
quoted  above,  and  which  is  that  the  defendants  made 
^n  assault  on  plaintiff,  etc.,  and  him  did  then  and 
there  beat,  abuse  and  ill-treat.  The  other  fact  of 
entering  the  close  may  be  taken  as  a  recital  by  way 
of  inducement  of  the  circumstances  under  which  the 
assault  was  made,  and  probably  might  have  been 
proven  without  having  been  stated  at  all,  under  the 
rule  that  "the  manner,  motives,  place  and  circum- 
stances of  the  assault,  though  tending  to  increase  the 
damages,  need  not  be  specially  stated,  but  may  be 
shown  in  evidence."  2  Grenl.  Ev.,  sec.  89.  The 
other  portion  of  the  same  count  is  just  as  clearly  a 
distinct  claim  for  entering  the  dwelling  of  plaintiff 
with   force,  wrongfully  seizing  the  personal  goods  therein 
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described  and  carrying  them  away.  The  simple  qaee- 
tion  then  is  as  to  whether  an  assault  and  battery  on 
the  person  of  plaintiff,  and  an  action  for  taking  and 
carrying  away  personal  property  of  the  plaintiff,  can 
be  joined  in  the  same  count  of  a  declaration,  and  8a»- 
sustained  over  a  demurrer  interposed  for  this  caaee. 
This  could  not  be  done  at  common  law,  or  by  the 
ancient  system  of  pleading  in  use  before  the  adop- 
tion of  the  Code.  Let  us  see  if  any  and  what 
changes  are  made  on  this  subject,  and  how  they  efifect 
the   question. 

By  the  Code  in  chapter  on  Forms  of  Action,  sees. 
2746-2748,  it  is  provided,  "  all  contracts  may  be  sued 
on  in  the  same  form  of  action."  All  wrongs  and 
injuries  to  the  property  and  person  in  which  money 
only  is  demanded  as  damages,  may  be'  redressed  by 
an  action  on  the  facts  of  the  case,  and  whenever  the 
facts  of  the  case  entitle  the  plaintiff  to  sue  for  breach 
of  contract,  or  at  his  election,  for  the  wrong  and  in- 
jury, he  may  join  statements  of  his  cause  of  action 
in  both  forms  or  either.  Then  follows  provisions  for 
bringing  the  action  of  replevin  and  detainer  for  re- 
covery of  specific  personal  chattels,  and  actions  of 
ejectment  and  forcible  entry,  or  detainer  for  recovery 
of  real  property.  Then  sec.  2757  is  that  "in  all  ac- 
tions at  law  the  cause  of  action  shall  be  stated  clearlv, 
explicitly,  and  as  briefly  as  possible."  It  is  urged 
that  the  provisions  of  sec.  2747,  above  quoted,  sus- 
tains this  declaration,  providing  that  "all  wrongs  and 
injuries  to  the  property  and  person  in  which  money 
is   demanded   as   damages,    may    be   redressed   by   an   ac- 
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tion  on  the  facts  of  the  case.  This  can  not  be  con- 
stmed  to  mean  that  actions  for  wrongs  and  injuries 
done  to  the  property  of  a  party  may  be  joined  in  the 
same  count  of  the  declaration  with  a  cause  of  action 
for  a  wrong  or  injury  done  to  the  person^  but  only 
means  that  one  form  of  action  is  appropriate  to  all 
bach  cases^  that  is  a  simple  action  on  the  facts  of 
the  case  in  which  the  cause  of  action^  in  the  ^.anguage 
of  sec.  2751^  shall  be  stated  briefly,  clearly,  and  as 
explicitly  as  possible.  This  view  is  sustained  by  the 
first  section  of  the  chapter,  that  an  action  on  con- 
tracts may  be  sued  on  in  the  same  form  of  action^ 
showing  that  the  mere  form  of  the  action  is  the  mat- 
ter intended  to  be  provided  for,  and  not  a  joinder  of 
different  causes  of  action  in  the  same  count  of  a  de- 
claration, drawn  according  to  the  form  of  action  pro- 
vided for  in  the  section  of  the  chapter.  The  subse- 
quent sections  of  the  Code,  in  articles  1  and  2  of 
chapter  9,  we  think  clearly  show  the  correctness  of 
this  view.  Sec.  2881  provides  that  all  pleadings  shall 
state  only  material  facts,  without  argument  or  infer- 
ence, as  briefly  as  is  consistent  with  presenting  the 
matter  in  issue  in  an  intelligible  form.  And  the  next 
section,  that  if  any  pleading  is  bad  for  duplicity,  un- 
necessarily prolix,  irrelevant  or  frivolous,  it  may  be 
stricken  out  at  the  cost  of  the  party  pleading,  on 
motion  of  the  adverse  party,  or  by  the  court  of  its 
motion.  In  this  section  duplicity  in  pleading  is  ex- 
pressly forbidden,  and  a  pleading  subject  to  this  ob- 
jection is  liable  to  be  stricken  out  on  motion  of  the 
adverse    party,  or  by  the    court,   on    its    own    motion. 
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Now  if  all  causes  of  action  arising  from  wrongs  or 
injuries  to  property,  or  person,  can  be  joined  in  the 
same  count,  the  objection  to  duplicity,  or  separate  and 
distinct  causes  of  action  in  the  same  count,  could  never 
be  raised,  and  this  provision  of  the  Code  is  rendered 
nugatory. 

That  the  declaration  was  not  intended  to  thus  join 
separate  and  distinct  causes  of  action  in  the  same 
<;ount,  is  still  more  clearly  shown  by  the  further  pro- 
visions of  the  Code,  as  in  article  2  of  this  chapter, 
where  it  is  provided  that  the  declaration  shall  state 
the  plaintiffs  cause  of  action,  that  'Mt  may  contain 
several  statements  or  counts;  but  where  several  dis^ 
distinct  causes  of  action  against  the  same  party  are 
joined,  the  court  may  direct  separate  trials  of  the 
issue,  and  then  in  the  forms  of  declaration  given  in 
the  Code  it  will  be  seen  that  this  idea  is  strictly  car- 
ried out.  The  rule  contained  in  sec.  2896  goes  clearly 
on  the  idea  that  a  party  may  have  several  statements 
or  counts  in  his  declaration  of  distinct  causes  of  ac- 
tion, but  when  thus  joined  as  separate  counts  the  conrt 
may  order  separate  trials  of  the  issue  made  on  the 
distinct  causes  of  action  in  such  separate  counts.  Tak- 
ing the  general  tenor  of  the  provisions  of  the  Code 
on  the  subject  of  *  pleading,  we  do  not  mean  to  be 
understood  as  holding  that  the  strictness,  and  even 
rigidity  of  the  rules  of  the  common  law  pleading  on 
the  question  of  duplicity  were  intended  to  be  pre- 
served, but  that  the  rule  is  that  separate  and  distinol 
causes  of  action,  of  a  nature  entirely  distinct,  to  which 
the   pleas   proper  for  defense   of  such   actions   may   pre- 
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sent  separate^  distiDct,  diverse  issues^  such  as  where 
the  plea  to  the  declaration  of  the  general  issue  would 
present  a  case  in  which,  on  proof  of  the  facts  alleged^ 
the  finding  of  the  jury  must  necessarily,  in  finding 
for  the  plaintiff,  be  based  on  facts  and  circumstances 
in  their  nature  diverse,  and  the  result  in  the  way  of 
damages  be  ascertained  upon  different  principles  and 
by  different  modes  of  computation  and  under  different 
rules,  then  such  a  declaration  must  be  held  to  be  ob- 
jectionable for  duplicity.  As  in  this  case,  to  illustrate 
the  idea  we  present,  the  damages  for  an  assault  and 
battery  is  governed  by  different  rules,  and  based  on 
different  elements  from  the  damages  which  the  rules 
of  law  fix  for  trespass  in  taking  property,  the  value 
of  the  property  taken,  with  interest,  at  discretion  of 
the  jury,  being  the  general  rule  for  measure  of  dam- 
ages. The  necessity  of  such  a  rule,  as  we  have  in- 
dicated, is  found  in  several  considerations.  One  is, 
that  on  a  general  verdict  of  the  jury,  finding  a  cer- 
tain sum  as  damages  in  favor  of  the  plaintiff  as  in 
I  his  case,  the  court  will  be  unable  to  determine  whether 
the  damages  given  are  such  as  the  law  gives  or  not. 
What  has  been  found  for  the  alleged  aggravated  per- 
sonal wrong,  and  what  for  the  value  of  the  personal 
property,  the  value  of  which  is  alleged  as  to  eacii  ar- 
ticle in  the  dechiratioii,  it  is  impossible  for  this  or 
any  other  court  to  say;  and  the  court,  for  this  rea- 
son, would  be  entirely  unable  to  decide  whether  the 
finding  of  the  jury  as  to  amount  of  damages  was  sus- 
tained by  the  proof,  or  was  so  enormous  as  to  shock 
the    conscience,   and    be    evidence   of   passion    or   prejn- 
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dice  OD  part  of  the  jury,  in  which  last  cases  it  would 
be  the  duty  of  the  court  below  to  grant  a  new  trial, 
as  well  as  the  duty  of  this  court  to  do  the  same 
thing.  Even  in  case  of  personal  injury,  where  a  wide 
«liscretiou  is  given  to  the  jury  in  assessment  of  dam> 
ageS;  as  to  the  plea  of  statute  of  limitations,  and  that 
H  different  time  as  bar  to  the  actions  is  applicable  to 
the  case  of  injury  to  the  person  and  injuries  to  the 
property,  the  period  of  one  year  being  applicable  to 
the  cause  for  injuries  to  the  person,  and  three  years 
to  injuries  to  property.  However  incongruous  this 
may  appear  to  the  common  law  pleader,  there  is  per- 
haps less  difficulty  in  this  than  the  first  matter  we 
have  suggested,  but  still  it  tends  greatly  to  embarrass 
the  investigation.  However,  a  jury  might  well  be 
instructed  to  apply  a  plea  of  one  year  to  the  personal 
wrong,  and  three  years  as  the  bar  to  the  wrong  to 
the  property,  and  if  the  two  statutes  or  periods  were 
pleaded,  then  the  application  of  the  statutes  might  not 
l)e  so  difficult,  though  the  rule  in  practice  would  be 
objectionable.  We  hold,  therefore,  that  the  Code  recog- 
nizes such  duplicity  as  is  found  in  this  declaration  as 
an  objection,  and  that  its  rules  do  not  permit  it ;  on 
the  coiitrary,  by  fair  construction,  it  is  forbidden,  and 
that  each  cause  of  action  should  have  been  alleged  in 
separate  and  distinct  counts,  so  that  in  the  language 
of  the  Code,  sec.  2896,  '*  where  several  distinct  causes 
of  action  are  alleged  against  the  same  party  (that  is 
in  several  counts),  the  court  might  direct  separate 
trials   of  the   issues   on    each,    if  deemed    proper.*' 

But  while   all    this,  we  think,  is   clear,  yet   the  ques- 
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tion  is  as  to  whether,  under  the  provisions  of  the 
Code,  the  question  can  be  presented  by  demurrer. 
See.  2934  provides  '^that  demurrer  for  formal  defects 
are  abolished,  and  those  only  for  substantial  defects 
allowed.  By  sec.  2865  ^'all  demurrers,  motions  in 
arrest  of  judgment,  writs  of  error  for  matters  of  form,. 
are  abolished  in  civil  suits.  From  these  provisions  it 
is  clear  that  demurrers  for  defects  of  form  in  the 
statement  of  a  cause  of  action  are  abolished,  so  that 
if  under  the  Code,  duplicity,  such  as  is  presented  in 
this  declaration,  is  only  a  formal  defect,  then  a  de- 
murrer is  not  the  remedy.  Sec.  2884  provides  that 
any  pleadings  possessing  certain  requisites  shall  be  suf- 
ficient, first,  when  it  conveys  a  reasonable  certainty  of 
meaning.  Second,  when  by  a  fair  and  natural  con- 
struction  of  its  language  it  shows  a  substantial  cause 
of  action  or  defense.  If  defective,  however,  in  the 
first  particular,  the  court,  on  motion,  shall  direct  a 
more  specific  statement;  if  in  the  latter,  that  is  show- 
ing no  substantial  cause  of  action,  it  is  a  ground  for 
demurrer.  Sec.  2882  provides,  as  we  have  quoted^ 
that  if  any  pleading  is  bad  for  duplicity,  etc.,  it  may 
be  stricken  out  at  the  cost  of  the  party  so  pleading, 
on  motion  of  the  adverse  party,  or  by  the  court  of 
its  motion.  *  Taking  all  these  provisions  together,  and 
we  conclude  they  mean  that  if  a  substantial  cause  of 
action  is  stated  no  demurrer  will  lie;  if  it  is  im- 
properly stated,  as  in  this  case,  by  putting  two  or 
more  causes  of  action  in  the  same  count,  then  the 
remedy  provided  is  a  motion  to  strike  out  the  plead- 
ing, and  the  costs  in  sustaining  such  motion  taxed  to 
48 
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the  party  pleading.  But  if  defendant  fail  to  have 
such  pleading  struck  out  by  motion,  and  goes  to  trial 
on  it^  or  in  this  case  demurs  to  it,  he  loses  hiis  ad- 
vantage, and  this  court  revers  because  the  declaration 
does  contain  a  substantial  cause  of  action,  and  the  ob- 
jection of  duplicity  is  one  to  the  form  of  the  state- 
ment, and  not  to  its  substance.  No  writ  of  error,  by 
the  language  of  the  Code,  can  be  allowed  for  such 
defect.  The  case  seems  a  hard  one,  but  we  are  bound 
by  the  law  as  it  is  written,  and  the  judgment  must 
be  affirmed. 


Sawyers  v,  Glenn. 

Motion  Against  Sheriff.  Waiver  when  and  tchen  tuU.  The  sale  of 
property  levied  on  by  the  uwuanee  of  a  plurUs  venditioni  exponas,  is  a 
waiver  of  the  right  to  move  against  the  shcriif  for  false  return.  But 
it  is  no  waiver  of  the  right  to  move  for  insufficient  return  or  for  fail- 
ure to  make  any  return  of  previous  process  in  his  hands. 


FROM   JEFFERSON. 


Appeal  in  error  from  the  Circuit  Court  of  Jeffer- 
son, April  Term,  1869.  W.  L.  Adams,  J.,  by  inter- 
change   with    J.  P.  SWANN,  J. 

Names  of  Counsel    not   marked,   or   briefs  filed. 
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NicHOiJSON,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  sheriff  of  Jefferson 
-county,  for  insufficient  returns  on  an  execution  and 
venditioni  eosponas. 

Judgment  was  rendered  at  September  Term,  1870, 
Bgainst  Sawyers  &  Hammond  for  $310.90,  in  favor  of 
Olenn.  Execution  was  issued,  returnable  to  1st  Mon- 
day of  March,  1871,  and  levied  March  3d,  1871,  on 
two  small  tracts  of  land  as  the  property  of  Hammond, 
but  no  such  description  given  as  to  identify  the  land. 
This  execution  was  returned  for  want  of  bidders,  and 
a  venditioni  exponas  issued  on  the  14th  of  March,  1871, 
returnable  to  2d  Monday  of  September,  1871.  Vendi^ 
tioni  eocponas  was  returned  August  7th,  1871,  land  not 
sold   for   want   of  bidders. 

An  alias  venditioni  exponas  issued  October  2,  1871, 
and  came  to  sheriff's  hands  October  20th,  1871 — no 
return   made. 

On  the  29th  February,  1872,  the  sheriff  was  notified 
by  defendant  in  error  that  motion  would  be  made 
against  him  on  the  19th  of  March,  1872,  at  the  Spe* 
oial  Term  of  this  court.  Before  the  motion  was  made, 
the  sheriff  had  leave  to  amend  the  return  of  the  exe- 
cution, so  as  to  describe  fully  the  lands  levied  on. 
Afterwards,  at  the  Special  Term  in  March,  1872,  the 
morion  for  judgment  for  insufficient  return,  etc.,  was 
entered   but   no   action   taken. 

On  the  21st  of  March,  1872,  a  pluries  venditioni 
4>xponas  issued,  with  the  land  levied  on  properly  de- 
scribed.     On  the  6th  of  August,  1872,  this  process  was 
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returned^  with  the  endorsement  that  the  land  was  sold — 
one  tract  bringing  $7.50,  and  the  other  $15,  the  pro- 
ceeds, except  $1.90  for  levy  and  commissions,  sent  to 
office   by   express. 

The   question  now  is,  whether  the  defendant  in  error 
is   entitled   to  judgment   against   the   sheriff  and   his  se- 
curities upon  the   insufficient   return  made  upon  the  first 
execution,  or  upon  the   non- return   of  the  venditioni  ex- 
ponas  which   issued    October  2,  1871?      It  is  clear  that 
for  these   failures   of   duty  he  was   in  default  and   liable 
to    judgments  by   motion.       But  after  the   defective   re- 
turn   on    the    execution    was    amended,   and    after    the 
motion   for    judgment   was   entered   and   continued    over 
to   the   next   term,   a    pluriea   venditioni    exponas  was  is- 
sued, on   which   the   sheriff  sold  the  land    levied  on  and 
made  part  of  the   money.       Did    the   defendant   in  error 
waive. his   right  to  judgment   for  the   insufficient   return 
on   the    execution    or   for   the    non- return   of    the    alias 
venditioni   exponas,  by  issuing  a  pluries  venditioni  exponas 
and   receiving   a  part  of  the   money?       It   was   held,  in 
Trigg  v.  McDonald,   2   Hum.,  386,   that   in  such  a  state 
of  facts   the   creditor   thereby  waives  his  right  of  action 
against   the   sheriff  for   a   false    return ;    but   in  Doyle  v. 
Glenn,   4   Hum.,   309,    it   was   held,   that    such    a    state 
of  facts  is  no  waiver  of  the   plaintiff's   right   to   motion 
for   non-return   of  execution ;    and    in    Barnes   v.    WhilSy 
2   Swan,   442,   that   such   facts    constitute   no   waiver  of 
the    right   to    judgment    by   motion    for   an    insufficient 
re  '  '*...       These   authorities   are   conclusive   of  the  ques- 
tion.      The   defendant  in  error  is  entitled   to  judgment 
on   his   motion. 
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RODGERS   V.    RODGERS. 

^iLAiTD'KR,  wye  (^  joint  owner  not  charged  with/elomous  breaeh  of  trust.  The 
action  of  slander  will  not  lie,  no  special  damage  being  alleged,  up- 
on words  charging  the  wife  of  a  joint  owner  of  personal  property 
with  selling  a  portion  of  the  joint  property  in  her  possession.  These 
words  do  not  impute  a  felony.  The  husband  cannot  be  held  liable 
for  anything  save  the  value  of  the  joint  property  if  sold  by  him,  nor 
can  his  wife,  upon  the  idea  of  agency  for  the  husband,  be  considered 
as  guilty  of  breach  of  trust,  under  the  allegation  of  the  declaration. 


FROM    MARION. 


Appeal  in  error  from  the  Circuit  Court  of  Marion^ 
"iNovember  Special  Term,  1871.      J.  B.  Hoyl,  J. 

Trewhitt  &  Burt,  for  plaintiff. 
.  A.  A.  Hyde,  for  defendant. 
Freeman,  J.,  delivered  the   opinion   of    the   Court, 

This  is  an  action  for  slander,  which  was  demurred 
to  in  court  below,  demurrer  sustained,  and  an  appeal 
to   this   court. 

The  delaration  contains  several  counts,  both  in  the 
original  and  in  the  amended  one  filed.  The  first  count 
charges,  that  C.  H.  Rodgers,  the  plaintiff,  and  Jesse 
Bodgers,  were  the  joint  owners  of  thirty  bolts  of  do- 
mestic, each  containing  thirty  yards,  and  that  said 
property  was  under  the  control  of  Nancy  M.  Rodgers^ 
^the   wife  of  complainant,  C.   H.   Rodgers),  as  agent  of 
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said  C.  H.  and  Jesse  Rodgers,  by  which  trust  she  was 
bound  to  deliver  and  return  the  property  to  them,  and 
defendant  spoke  the  words,  ''That  he,  meaning  de- 
fendant, learned  the  fact  that  Conn's  wife,  meaning 
Nancy  M.,  or  her  family,  had  taken  it  off  in  rem- 
nants of  two  yards  and  one  half,  meaning  said  Nancy 
had  fraudulently  and  feloniously  appropriated  two  and 
one  half  yards  of  said  cloth  off  each  bolt  of  cloth^ 
and  traded  it  off  to  the  stores,  and  traded  it  off  for 
other  goods  to  her  own  use  feloniously,  and  had  been 
guilty  of  fraudulent  breach  of  trust,  and  fraudnlent 
appropriation  of  the  remnants  referred  to.''  The  other 
two  counts  of  original  declaration,  amount  to  the  same^ 
charge,   only   varying   the   collocation   of  the   words. 

The  question  presented  by  the  demurrer  is,  as  to- 
whether  these  words  charge  such  an  offense,  as  makes 
them   the   subject  of  an   action    for  slander. 

It  is  the  settled  rule,  one  so  often  announced  as. 
scarcely  to  need  authority,  that  words,  to  be  the  subject, 
of  an  action  for  slander,  no  special  damage  being  alleged, 
must  impute  a  crime  for  which  the  party,  if  guilty, ' 
would  be  punishable  criminally  on  presentment  or  in- 
dictment, or  a  misdemeanor,  involving  moral  turpitude,, 
and  for  which  an  indictment  or  presentment  would  lie. 
Smith   V.   Smith,   2   Sneed,  473. 

The  question  then  is,  do  these  words  impute,  of^ 
themselves,  such  an  offense  as  stated?  It  is  laid  down 
by  Mr.  Arch  bold,  in  Crim.  Practice  and  Plead,  Water. 
Ed.,  396,  that  a  joint  tenant  or  tenant  in  common  of 
a  chattel,  cannot  be  guilty  of  larceny,  by  taking  and 
disposing    of    the    whole    of    it  to   his  own  use;    it  is 
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merely  the  sabject  of  a  civil  action  or  remedy;  and 
thereon,  p.  395,  it  is  said,  a  wife  cannot  be  guilty  of 
larceny  of  the  goods  of  her  husband,  unless  he  might 
be  guilty,  as  first  mentioned,  for  they  are  one  person 
in  law.  When  the  wife  of  the  prosecutor,  and  a  man 
with  whom  she  afterwards  cohabited,  jointly  take  money 
and  goods  of  the  husband,  the  judges  hold  that  an 
indictment  would  lie  against  the  man  for  larceny,  but 
not  against  the  wife.  Assuming  these  principles  to  be 
correct,  it  is  only  necessary  to  see  whether  there  can 
be  any  difference  in  case  of  fraudulent  breach  of  trust. 
We  can  see  no  such  difference.  The  possesion  of  the 
husband  as  joint  owner  would  be  lawful,  his  wrongful 
sale  would  render  hi^i  civilly  responsible,  but  certainly  not 
criminally  liable  for  such  wrongful  sale;  and  it  follows^ 
that  as  the  husband  would  not  be  liable  for  such  con- 
version, then  the  wife  would  not  be,  on  the  principle 
above  quoted.  See  also  note  1,  p.  396,  and  authori- 
ties  there   cited. 

The  same  principles  necessarily  apply  to  the  other 
counts  of  the  declaration,  alleging  that  the  wife  was 
agent  or  bailee  of  the  joint  owner,  to-wit,  her  hus- 
band, and  Jesse  Rodgers,  and  was  guilty  of  fraudulent 
breach  of  trust  in  appropriating  it.  If  her  possession 
was  the  possession  of  her  husband,  she  would  not  be 
technically  the  bailee  of  her  husband,  so  as  to  be 
guilty  of  criminal  breach  of  trust  as  to  his  property, 
nor  could  the  husband,  by  undertaking  to  keep  the 
joint  property,  be  guilty  of  a  criminal  offense,  by  sell- 
ing it;  and  it  follows,  that  the  wife  could  not  be 
guilty,  unless  he  could.      It   would   be  to  hold   a  party 
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criminally  responsible^  as  bailee  of   his  property,   for  a 
conversion  of  it. 

We  therefore  hold  that  the  demurrer  was  properly 
sustained   below,  and  affirm   the  judgment. 


Bruce  t?.   Bruce. 

1.  Chancery  Jurisdiction.    Appointment  (/  admimstralor.   The  Chancery 

Court  is  not  a  probate  court.  It  has  a  specific  power  conferred  bj 
Rtatute.  This  power  can  be  exercised  only  after  the  lapse  of  six 
months  from  the  death  of  the  intestate,  and  when  no  one  will  apply 
or  can  be  procured  to  apply  for  administration.  The  Chancery  Court 
then,  at  the  instance  of  a  creditor  or  the  next  of  kin,  has  the  power 
to  appoint  an  administrator. 

2.  Same.     Widow  not  next  of  kin.    The  widow  of  the  decedent,  not  being 

either  a  creditor  or  next  of  kin,  is  not  empowered  to  ^e  such  a  bill 
for  the  appointment  of  an  administrator.  If  there  were  personal 
property  she  might,  by  a  liberal  construction,  be  said  to  have  power 
to  file  such  a  bill  as  a  distributee.  But  in  the  present  case  the  bill 
shown  there  is  no  personal  property  in  this  State.  It  does  not  show 
no  one  can  be  procured  to  administer.  It  only  alleges  that  the  widow 
doej  not  know  of  any  one  who  is  willing. 

3.  Same.    SnU  of  realty  under  8u«A  hiU  void.    Under  such  a  bill  filed  by  the 

widow  for  sale  of  the  real  property  in  this  State  to  pay  debts — ^no 
debtors  being  made  parties — no  evidence  that  the  minor  children  of 
the  intestate  were  before  the  court  except  by  the  appointment  of  a 
guardian  ad  litem,  made  in  the  same  order  appointing  the  administra- 


SEPTEMBER  TERM,  1872.  761 


Bruce  v  Brace. 


tor, — the  Bale  of  the  real  property  waR  void.  The  widow  had  a  right 
to  file  a  bill  to  have  her  dower  aasigned.  All  the  other  proceediDgn 
are  void. 


1 

V 


FROM   HAMILTON. 


Appeal    from    Chancery    Court    of   Hamilton,    July 
Term,   1872.      D.   M.   Key,   Ch. 

Burt  &  Trewhitt,  for    complainants. 

Fort,  for  defendants. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

-On  the  14th  of  December,  1868,  Sallie  E.  Bruce 
filed  this  bill  in  the  Chancery  Court  at  Chattanooga, 
in  which  she  alleges,  in  substance,  that  she  is  the 
-widow  of  E.  M.  Bruce,  who  died  in  December,  1866, 
his  domicil  at  the  time  being  in  the  State  of  Ken- 
tucky; that  administration  upon  his  estate  was  granted 
to  her  by  the  proper  authority  in  Kenton  county,  in 
said  State,  but  she  had  not  completed  her  administra* 
tion.  She  states  that  the  entire  personal  and  real 
estate  will  be  insufficient  to  pay  the  debts.  She 
shows  that  said  intestate  left  certain  lands  in  Hamil- 
ton county,  out  of  which  she  claims  dower.  The  bill 
says:  "Your  complainant  knows  of  no  personal  prop- 
erty or  debts  due  the  estate  of  intestate  in  the  State 
of  Tennessee,  *  *  *  ^nd  your  complainant  knows 
of  no  person  that  will  apply,  or  can  be  procured  to 
administer  on  said  estate  in  the  State  of  Tennessee.^' 
She  states  that  she  will  not  administer  herself.  The 
bill    prays  for    an    assignment   of    dower,   the    appoint- 
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ment  of  an  adminiBtratory  that  an  account  be  taken 
of  the  debts  of  such  creditors  as  may  come  in  and 
have  themselves  made  parties,  a  sale  of  the  real  estate, 
and  the  surplus,  after  paying  debts  and  expenses,  be 
transferred  to  the  primary  administration  in  Kentucky. 
The  bill  mentions  no  debts  due  from  the  estate,  and 
does   not   give   the   name   of  any   creditor. 

The  Chancellor,  by  fiat  at  chambers,  ordered  that 
upon  the  filing  of  the  bill  publication  should  be  made 
as  to  the  non-resident  defendants,  and  also  requiring 
the  creditors  to  come  forward,  exhibit  their  demands, 
and   have   themselves   made   parties. 

On  the  27th  of  January,  1869,  a  decree  was  ren- 
dered by  the  Chancellor  appointing  Nash  H.  Burt 
administrator  of  the  estate,  and  ordering  that  he  be 
made  a  party  complainant  with  Mrs.  Bruce;  also  ap- 
pointing  a  guardian  ad  litem  for  the  minors  who  re- 
side in  Kentucky.  The  guardian  ad  litem  filed  a 
pro  forma  answer.  This  decree  also  orders  proof  to 
be  taken  as  to  the  insolvency  of  the  estate,  as  the 
decree  recites,  "as  a  matter  of  safety."  An  order 
of  publication  was  made  on  the  20th  of  April,  1869^ 
requiring  the  creditors  to  appear  and  be  made  parties 
by  the  1st  Monday  in  June,  1869,  On  the  27th  of 
July,  1869,  an  order  was  made  requiring  the  master 
to  report  whether  the  personal  assets  were  insufficient 
to  pay  the  debts.  On  the  next  day,  the  28th,  the 
master  made  his  report,  showing  that  the  estate  is 
largely  insolvent  and  will  not  pay  more  than  10  or 
15  cents  to  the  dollar. 

This    report    does    not    specify   any   debts,    or    show 
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who  the  creditors  are,  and  up  to  this  time  no  cred- 
itor had  appeared  or  filed  his  claim.  The  report  is 
founded  upon  the  deposition  of  Mrs.  Bruce's  attorney 
at  Covington^  who  proves  in  general  terms  that  the 
estate  is  largely  insolvent.  On  the  31st  of  July  a 
decree  was  rendered  confirming  this  report  and  order- 
ing a  sale  of  the  land,  without  the  right  of  redemp- 
tion, upon  a  credit  of  six  and  twelve  months,  except 
ten  per  cent,  required  in  cash.  A  further  publica- 
tion as  to  creditors  was  directed  by  this  decree.  The 
sale  of  the  land  was  made  on  the  30th  of  Novem* 
ber,  1869,  and  confirmed  on  the  4th  of  February, 
1870.  On  the  14th  of  January,  1870,  8.  B.  Mai 
appeared  by  petition,  alleging  that  he  was  a  creditor 
of  the  estate  to  the  amount  of  $13,625,  '^  balance  on 
settlement  of  various  business  matters."  Subsequently 
the  Chancellor  ordered  a  more  specific  statement  to 
be  made  of  the  nature  of  this  indebtedness,  which 
was  done,  and  proof  taken  upon  it,  and  upon  the 
hearing  the   Chancellor  allowed   the  claims. 

From  this  decree  the  complainant  has  appealed  to 
this  court.  Mai  has  also  appealed  from  the  decree 
declaring  the  insolvency  of  the  estate,  and  the  decree 
ordering  the  land  sold,  and  also  the  decree  confirming 
the   sale. 

Upon  the  facts  thus  stated,  we  proceed  to  declare 
our  conclusions: 

A  court  of  chancery  is  not  a  probate  court,  and 
has  in  this  respect  only  the  statutory  jurisdiction  con- 
ferred by  the  Act  of  1842:  Code,  sec.  2209  d  aeq. 
See   Evans  v.  Evansj   2   Col."      This   gives   the  jurisdic- 
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tioD  only  in  the  exceptional  case  ''where  more  than 
six  months  have  elapsed  and  no  one  will  apply  or 
can  be  procured  to  administer '':  sec.  2209.  Sec« 
2210  enacts  that  ''to  this  end  the  next  of  kin  or 
any  creditor  of  the  deceased  may  file  his  bill  in 
<5hancery/'  etc.  This  bill  is  filed  by  the  widow. 
She  is  not  a  creditor,  and  is  not  "next  of  kin.'* 
See  Wilson  v.  Frazier,  2  Hum.,  30.  In  that  case 
the  question  was  made,  whether  a  widow  would  have 
the  right  to  administer  under  the  Act  of  Henij 
VIII.,  when  the  right  was  not  secured  by  the  Act 
of  1715.  But  the  question  was  not  decided.  It  is 
clear  that,  by  the  words  of  the  statute,  in  this  case 
the  right  to  file  the  bill  is  not  given  to  the  widow 
as  such.  It  is  true,  she  may  have  an  interest  in 
the  personal  estate  as  distributee.  In  case  there  be 
personal  estate,  the  right  to  file  the  bill  might  be 
given  by  a  liberal  construction  of  the  statute.  But 
here  the  bill  shows,  as  well  as  the  other  proceedings 
in  the  cause,  that  there  is  no  personal  estate  in  Ten- 
nessee. The  widow  has  no  interest  in  the  real  estate, 
except  her  right  to  dower.  Her  administration  in 
Kentucky  gives  her  no  right  that  can  be  recognized 
in  this  State.  So  the  right  to  file  this  bill  for  the 
appointment  of  an  administrator  is  not  given  to  the 
widow  by  the  words  of  the  statute,  nor  can  it  be 
maintained  upon  the  ground  that  she  has  an  interest 
in  the  real  estate  sought  to  be  sold  and  administered. 
Again,  the  allegations  of  the  bill  are  not  in  com- 
pliance with  the  statute.  She  does  not  allege  "that 
no   one   will   apply   or  can  be   procured   to  administer/' 
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but  alleges  that  she  ^' knows  of  no  person  that  will 
apply  or  can  be  procured  to  administer."  The  com- 
plainant resides  in  Kentucky,  and  this  allegation  may 
be  true  without  making  a  case  provided  for  by  the 
statute.  But  it  is  answered  that  there  was  no  ob* 
jection  taken  to  this  bill  by  demurrer.  But  there 
are  no  parties  before  the  court  to  demur.  No  cred- 
itor was  before  the  court.  A  guardian  ad  litem  was 
appointed  for  the  minors  in  the  same  decree  appoint- 
ing the  administrator,  and  he  assumed  the  trust  after 
the  action  of  the  court  in  appointing  the  administra- 
tor; but  aside  from  this,  it  does  not  appear  that  the 
minors  were  then  before  the  court.  The  decree  does 
not  recite  any  publication  as  to  them,  and  there  is  na 
evidence  of  such  publication  in  the  record ;  and  be- 
sides this,  we  do  not  concede,  that  if  they  had  been 
before  the  court,  their  failure  to  demur  would  have 
given  the  court  jurisdiction  in  a  case  of  this  charac- 
ter. It  is  true  the  creditor  Mai,  who  appeals,  does 
not  take  any  objection  to  this  appointment.  He  in- 
sists merely  upon  the  error  in  selling  the  land.  He 
is  the  only  creditor  who  has  appealed,  and,  under  the 
view  of  the  case  taken  by  his  counsel,  if  his  claim 
be  valid  he  would  get  the  entire  fund,  as  no  other 
creditor  has  appeared.  He  cannot,  however,  waive 
the  objection  going  to  the  jurisdiction  of  the  court, 
particularly  when,  according  to  the  facts  as  assumed 
in   this  record,   there   are   other  parties   interested. 

This  view  disposes  of  the  case.  The  decrees  of 
the  Chancellor  will  all  be  reversed,  the  sale  of  the 
land    set    aside,    the    purchase    money  refunded   to    the 
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purchaser^  and  the  appointment  of  the  administrator 
<tet  aside.  The  cause  will  be  remanded^  to  the  end 
that  the  complainant  may  proceed  to  have  her  right 
to  dower  determined,  and  the  same  assigned  to  her; 
for  this  purpose  only  the  bill  was  properly  filed. 
Mai  will  pay  his  own  costs  in  the  court  below;  the 
other  costs   will   be   paid   by   the   complainant. 


Staub  v.  Fantz. 

1.  Fences.     Laws  in  regard  to  apply  to  eourUryj  not.  to  cities  and  towns.    The 

provision  in  the  Code,  sec.  1682,  in  regard  to  the  kind  of  fence  which 
shall  he  deemed  lawful,  applies  to  fences  of  planters  in  the  conntiy, 
and  has  no  application  to  lots  in  towns  or  cities. 

2.  Same.    Same.    Hogs,    Hogs  are  not  usually  raised  in  cities  and  towns 

as  part  of  the  occupation  of  the  inhabitants,  nor  are  fences  made 
therein  with  any  view  to  keep  hogs  out. 

[Transcript  not   fornished   reporter.] 
Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  for  killing  a  valHable  brood 
sow.  There  was  judgment  for  Fantz  for  the  value 
of  the   sow,  and   Staub  has    appealed. 

It  appears  that  the  sow  was  in  the  habit  of 
making  nightly  raids  upon  StauVs  flower  and  vegeta- 
ble garden  in  the  city  of  Knoxville,  and  that  Staob 
finally   abated   the   nuisance   by   killing  the   sow. 
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It  was  shown  in  proof  that  the  fence  around  the 
premises  was  not  five  feet  high,  and^  in  reference  to 
this  proof,  Staub's  counsel  asked  the  court  to  charge 
the  jury  that  the  section  of  the  Code  prescribing  the 
character  of  fences  that  are  lawful  was  not  to  be  con- 
strued as  applicable  to*  enclosures  in  incorporated  cities 
or  towns,  but  to  farms  or  plantations  used  in  the 
country  for  agricultural  purposes.  The  court  refused 
so   to   charge,   and   this   is   the   error   complained    of. 

The  language  of  sec.  1682  of  the  Code  is:  "Every 
planter  shall  make  a  sufficient  fence  about  his  cleared 
land  in  cultivation  at  least  five  feet  high,  and  so 
close,  for  at  least  three  feet  from  the  surface  of  the 
earth,  as  to  prevent  hogs  from  passing  through  the 
same." 

The  question  is,  did  the  Legislature  intend  this 
direction  as  to  fences  to  be  applicable  to  residences 
and  the  grounds  attached  to  them  in  towns  or  cities? 
The  term  "planter"  indicates  the  occupation  of  the 
party  who  is  directed  to  have  his  fence  five  feet  high. 
This  term,  in  its  general  sense,  would  apply  to  any 
one  who  plants,  whether  in  town  or  country ,  but 
the  statute  goes  further,  and  says  "the  planter  shall 
make  a  sufficient  fence  about  his  cleared  land  in  cul- 
tivation, and  also  that  it  shall  be  so  close  for  three 
feet  from  the  ground  as  to  keep  out  hogs."  All  this 
seems  to  point  to  the  occupation  of  planting  or  farm- 
ing and  raising  stock,  and  therefore  could  not,  with- 
out sticking  to  the  literal  meaning  of  the  language^ 
be  construed  to  apply  to  residences  and  gardens  in 
towns    and    cities.       Hogs    are    not    usually    raised    in 
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cities  and  towns  as  part  of  the  occupation  of  the  in- 
habitants^ nor  are  fences  made  therein  with  any  view- 
to   keep   out   hogs. 

Upon  the  whole^  we  are  of  opinion  that  the  court 
erred  in  refusing  to  charge  as  requested,  and  for  this 
error  the  judgment  is  reversed  and  another  trial 
awarded. 
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ACCOUNT  RENDERED. 

Implied  assent.    Upon  an  account  being  rendered  of  indebtedness  acqui- 
esced in  without  objection  made  in  a  reasonable  time,  the  law  raises 
a  presumption  that  the  justness  of  the  account  is  admitted.    John- 
'     8071,  Brewer  &  Co,  v.  MeCampbellf  Allen  &  Co,    27. 

ADMINISTRATION. 

1.  Statute  of  two  years  and  six  months.  The  time  in  which  personal  repre- 
sentatives may  be  sued  by  creditors,  is  two  years  and  six  months. 
The  representative  has  six  months  after  qualification  to  look  into 
the  estate,  before  he  can  be  sued.  In  legal  effect,  therefore,  suit 
may  be  begun  two  years  and  six  months  after  qualification.  Bat 
if  more  than  six  months  had  elapsed  before  Ist  January,  1867,  it 
was  error  to  extend  the  time  to  two  years  and  six  months  after  1st 
January,  1867.  In  such  case  suit  could  not  be  brought  after  two 
years  from  that  date.     Webb  v.  Branner,    305. 

Hesponsibitity.  An  administrator  or  guardian  who,  from  improper  mo- 
tives, procures  an  advantageous  sale  of  the  property  of  his  dis- 
tributees or  wards,  to  be  set  aside  for  technical  reasons  avoiding  it, 
against  the  will  of  the  purchaser,  and  procures  resale  at  a  loss,  held 
to  make  up  the  loss.     MountcasUe^  Guardian^  v.  MUls.    21^1, 

See  Arbitration;  Statute  op  Limitations,  1,  2;  Chancebt  Ji^> 

RISDICTION,  8. 

AGENCY. 

1.  Agent  of  both  parties.  Payment.  The  complainant  put  $5,000  in  the 
hands  of  her  son,  to  be  delivered  to  son's  uncle  in  part  payment  of 
note  of  complainant  due  the  uncle.  $3,000  of  this  sum  was  paid 
by  the  son  to  the  uncle,  and  by  him  credited  on  the  note.  The  re- 
maining $2,000,  by  consent  of  the  uncle,  continued  to  be  held  by 
the  son  to  be  lent  for  the  benefit  of  the  uncle.  The  personal  repre- 
sentative of  the  deceased  uncle  resists  giving  credit  for  the  $2,000 
on  the  ground  that  the  son  did  not  follow  the  directions  of  the 
uncle  in  making  the  loan  of  the  money,  and  it  was  thereby  lost, 
field :  The  son  was  the  agent  of  the  uncle  in  the  receipt  and  lending 
of  the  money.  The  mother  is  entitled  to  a  credit  for  the  amount. 
The  son  only  is  responsible  for  any  loss  occurring  in  consequence  of 
his  failure  to  follow  the  uncle's  directions.     Williams  v.  Williams,  95 

(i) 
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AGENCY— Omitniieci. 

2.  War  doa  not  nupend.    The  ezistenoe  of  war  does  not  siupend  agency. 

To  transmit  money  collected  across  belligerent  lines  is  contrary  to 
laws  of  war.  The  act  of  the  Legislature  of  Tennessee,  1861,  revok- 
ing and  suspending  agencies  during  war,  did  not  apply  to  principal 
and  agent  residing  in  the  slave  States.     Moloney  v.  iSlepheng,    738. 

3.  Oonfederale  Money,    An  agent  for  a  principal  living  in  Missouri  had 

no  authority  to  collect  a  debt  in  Confederate  money  unless  in- 
structed to  do  so.  Having  authority  to  act  as  agent,  the  debtor 
is  discharged  from  his  obligation  who  paid  in  Confederate  money 
at  the  special  request  of  the  agent.  The  agent,  however,  is  himself 
responRible  to  his  principal  for  acting  without  authority  in  taking 
Confederate  money.    76. 

4.  Boiification.    B  wa^  a  party  defendant  to  an  attachment  suit.    In'  his 

absence  his  friend  procured  an  attorney  to  replevy  the  property  and 
give  a  bond  in  B's  name  for  it.  The  friend  acted  in  good  faith, 
though  without  authority.  When  B  was  informed  of  what  had 
been  done,  he  did  not  disavow  the  signing  of  the  bond  in  his  name. 
The  weight  of  the  evidence  is,  that  the  whole  thing  was  explained 
to  B  pending  the  suit,  and  that  he  acquiesced  if  he  did  not  entirely 
approve  of  what  had  been  done.  B,  however,  claims  that  he  only 
said  that  he  would  agree  to  the  signing  if  he  did  not  lose  anything 
by  it.  The  Circuit  Judge  charged  the  jury — "  if  B,  when  fully  in- 
formed of  what  had  been  done,  ratified  the  act  only  conditionally 
or  in  the  event  it  did  him  no  harm,  then  it  would  be  no  such  rati- 
fication as  the  law  contemplated  to  bind  him.''  This  is  erroneous. 
and  misleading.  The  jury  sliould  have  been  told  that  it  was  B's 
duty  to  have  repudiated  the  whole  thing,  if  he  did  not  mean  to  be 
bound  by  the  bond — that  he  could  not  ratify  on  condition  he  should 
suffer  no  loss.     Fort  v.  Coker.    579. 

ARBITRATION. 

Miatake  of  fact  and  law  in  agreeing  to,  Charuiery  jurisdieiion.  Administra- 
tor agreed  to  reference  to  arbitration  under  the  mistaken  belief  that 
his  intestate  had  been  served  with  process.  Chancery  has  jurisdic- 
tion in  such  case  to  set  aside  the  award  for  the  mistake  of  fact 
shown,  and  also  for  the  mistaken  assumption  of  law  that  an  admin- 
istrator could  agree  so  to  onerate  his  intestate's  estate.  Bright  ▼. 
Ford.     262. 

ATTACHMENT. 

1.  Condemnation.  Wi-ii  of  Error,  On  a  writ  of  error  from  a  condemna- 
tion of  land,  the  Supreme  Court  finding  the  judgment  fatally  defect- 
ive, refused  the  condemnation  and  discharged  the  attachment. 
The  defects  were,  that  the  justice,  in  an  attachment  against  a  non- 
resident, failed  to  make  publication ;  that  he  failed  to  stay  judg- 
ment for  six  months,  and  that  the  affidavit  failed  to  state  the  nature^ 
of  the  debt,  or  that  it  was  a  just  debt.    Rumhough  v.  WhiU,    260. 
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^2.  Judgmeni  void.  OamiahTneni  void  also.  A  judgment  founded  on  original 
attachment,  without  service  of  process,  publication,  or  stay  of  pro- 
ceedings, is  not  erroneous  but  void,  and  though  not  appealed  from, 
may  be  collaterally  attacked.  The  garnishment  judgment  is  doubly 
void.  1.  It  is  founded  upon  a  void  judgment.  The  nature  of  g«r- 
nishment  necessitates  a  valid  judgment.  It  is  a  sequestration  of 
a  fund  in  the  hands  of  the  garnishee,  and  should  operate  as  satis- 
faction pro  tanio  in  favor  of  the  garnishee  of  his  debt  to  the  judg- 
ment debtor.  2.  There  was  no  service  of  written  notice  on  garnishee 
and  requirement  to  answer.  The  service  of  the  original  attachment 
upon  the  agent  of  garnishee  was  no  substitute.  The  attachment 
suit  was  not  against  the  garnishee.  The  whole  proceeding  is  not 
erroneous,  but  a  nullity  and  void.     Railroad  v.  Todd  &  WUliams,  549. 

'3.  Levy  upon  land.  Judgment  by  confemon.  Execution  awardedy  htU  ven- 
dUioni  eocponas  ismLed.  Sale  under  this  torU  void.  Suit  was  commenced 
by  levy  of  attachment  upon  land  of  defendant,  who  came  into  court 
and  confessed  judgment  for  $600,  and  costs.  Execution  was 
awarded,  but  the  clerk  issued  a  venditioni  exponas  to  enforce  the  at- 
tachment levy.  The  land  w.as  sold  and  the  sheriff  executed  a  deed 
to  the  purchaser.  The  purchaser  got  no  title.  The  clerk  had  no 
power  to  issue  any  other  writ  than  the  one  prescribed  in  the  judg* 
ment.    Hurst  v.  lAford,  622. 

BANKRUPT  LAW. 

1.  State  Court  cannot  impeach  difcharge  for  fraud.    To  a  plea  in  equity 

that  before  the  filing  of  the  bill  the  defendant  had  filed  his  petition 
in  bankruptcy,  it  is  no  good  answer  that  the  defendant  had  fraudu- 
lently concealed  certain  property  and  failed  to  include  it  in  his  as- 
signment. A  State  court  has  no  jurisdiction  to  attack  a  discharge 
in  bankruptcy  as  obtained  by  fraud.  The  jurisdiction  is  exclusively 
in  the  courts  of  the  United  States.     Morris  v.  Oreed,^  65. 

2.  Law  of  1841  and  1867  differ.    The  decision  of  QupUm  v.  Connor,  11 

Hum.,  287,  was  made  under  the  provision  of  the  bankrupt  law  of 
1841.    It  does  not  apply  to  the  present  laws  of  the  United  States.   15. 

3.  Attached  property.    Where  a  decree  has  been  rendered  in  the  Supreme 

Court  of  this  State  reversing  a  cause  and  remanding  it  to  the  Chan- 
cery Court  for  the  ascertainment  of  complainant's  debt  and  its  col- 
lection, the  bankruptcy  of  the  defendant  cannot  then  defeat  an  at- 
tachment made  when  the  suit  began.     WHsrn  v.  Eifjer,  179. 

4.  Eeplemed.    The  proper  decree,  the  defendant  being  adjudged  bank- 

rupt pending  the  suit,  is  an  ascertainment  of  the  debt  and  a  decree 
against  the  surety  in  the  replevy  bond  for  the  same,  but  to  be  dis- 
charged by  the  delivery  of  the  property.  A  trustee  for  creditors, 
who  has  joined  in  the  replevy  bond,  is  liable  also  to  judgment  on 
the  bond.    lb. 
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BILL  AND  NOTES. 

1.  Endaraer.     Want  of  noHtt.     Waived,    It  is  not  necessary  to  bind  an 

endorser  who  has  been  discharged  by  want  of  notice,  that  he  should 
both  acknowledge  his  liability  and  also  promise  to  pay.  Either 
the  acknowledgment  or  promise  is  enough,  if  shown  to  have  been  ac- 
companied with  knowledge  of  his  discharge  from  liability.  Bogari 
▼.  MeClung^  105. 

2.  Chancery  Ptojctiee.     Two  witnesaea.    The  two  witnesses  required  to  dis- 

prove the  denial  in  a  sworn  answer,  need  not  be  to  the  same  specific 
fact.  If  they  prove  a  repetition  of  a  fact  at  different  times,  it  is 
enough,    lb. 

BILL  OF  REVIEW. 

1.  Practice,    A  bill  of  review  lies  where  there  are  errors  of  law  apparent 

on  the  face  of  the  decree,  or  where  some  new  matter  of  fact  relevant 
to  the  case  has  arisen  since  the  enrollment  which  could  not,  with 
reasonable  diligence,  have  been  discovered  before.  Under  our  prac- 
tice, the  pleadings  in  the  original  case  may  be  looked  to,  and  if  ad- 
mitted facts  show  there  is  error  of  law  in  the  conclusion  drawn  from 
these  facts,  the  bill  of  review  will  lie.  The  question  is,  whether 
taking  the  facts  as  stated,  there  is  error  of  law  on  the  face  of  the 
decree.    BurU  v.  Beard,  472. 

2.  Military  necessity.     In  this  case  the  bill  of  review  gives  the  Rubstanoe 

of  the  pleadings  in  the  original  case,  which  the  demurrer  admits  te 
be  correctly  set  forth.  The  military  order  relied  on  as  a  defense  is. 
an  exhibit  to  the  answer.  The  decree  complained  of  is  predicated 
upon  the  sufficiency -of  this  defense.  The  order  may  be  looked  at 
in  connection  with  the  decree  and  pleadings.  It  appears  to  be  sim- 
ply a  permit  to  cut  timber  upon  the  land  of  complainant,  given  by 
one  styling  himself  "  wood  agent,"  and  acting  under  the  order  of 
one  styling  himself  '^  superintendent."  There  is  error  of  law  ap- 
parent upon  the  face  of  the  decree,  which  concludes  that  this  order 
is  a  justification.  The  order  emanated  from  no  known  military 
authority,  and  upon  its  face  imports  no  military  necessity  or  com- 
pulsion. It  is  at  most  only  a  permission  to  do  the  acts  complained 
of.    The  relief  asked  for  in  the  bill  of  review  is  therefore  granted,  lb, 

CERTIORAKI. 

Want  of  Merits.  A  petition  for  certiorari,  to  bring  up  a  judgment  hy 
motion  before  a  justice  of  the  peace  against  an  officer  for  the  non- 
return of  an  execution,  was  properly  dismissed  for  want  of  meritn^ 
where  it  states  that  the  officer  received  the  execution^  made  search 
and  could  find  no  property  of  defendant,  and  made  his  return  upon 
the  execution  accordingly,  but  which  fails  to  state  that  the  execu- 
tion was  in  fact  returned  to  the  office  of  the  justice,  when  it  was  lost, 
or  that  the  loss  was  through  no  default  of  petitioner.  Knott  v.  Gzr- 
ter,  12. 
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CHANCEBY  JURISDICTION. 

1.  laA  papen.      The  Code,  sec.  3904,  providing  for  sapplying  loBt  pa- 

pers, does  not  take  away  from  the  Courts  of  Chancery  their  juris- 
diction to  grant  relief  in  case  of  the  loss  of  records  at  law. 

2.  Same.     Will  grardfuU  relief    The  record  of  a  pending  ejectment  cause 

being  lost — on  a  bill  filed  to  supply  the  loss  and  for  relief — the  court 
will  decree  upon  the  title,  and  especially  where  no  demurrer  is  in- 
terposed objecting  to  the  jurisdiction  to  grant  this  relief. 

3.  Qrani,      Description  partly  good,  partly  bad.      A  grant  upon  an  entry 

made  in  Hawkins  county,  calling  to  begin  on  the  Greene  county 
line,  but  in  fact  beginning  a  half  mile  wuhin  Greene  county,  is  not^ 
for  that  reason,  void  as  to  the  lands  lying  in  Hawkins  county,  but 
valid.    Hale  v.  Hardy  232. 

4.  MtslcJse  (u  to  solvency  of  an  estate.      While  the  Chancery  Court  has 

jurisdiction  in  certain  cases  to  relieve  against  mistake  of  facts,  it 
cannot  do  so  in  a  case  like  this,  where  the  purchaser,  at  a  judicial 
sale  of  land  of  an  estate  to  pay  debts  and  for  distribution,  bought 
with  knowledge  of  the  existence  of  a  vendor's  lien  on  a  portion  of 
the  property,  and  suffered  the  sale  to  be  confirmed  to  himself  with- 
out objection  ;  the  alleged  belief  that  the  estate  was  solvent  and 
able  to  discharge  the  lien,  is  not  such  a  mistake  as  can  be  relieved 
against — it  is  simply  bad  trading.    Mounloastle  v.  Moore,  481. 

5.  Attorney  and  Client.    The  investigation  of  charges  of  fraudulent  con- 

duct in  transactions  between  client  and  attorney,  belongs  peculiarly 
to  a  court  of  equity,  and  cannot  be  conducted  in  a  court  of  law 
without  embarrassment.     Broyles  v.  Amoldy  484. 

6.  To  grant  new  trial  at  law.      In  a  case  where  defendant  has  been  pre- 

vented by  fraud  from  making  defense  at  law,  a  court  of  equity  will 
grant  a  new  trial  at  law.  But  where,  as  in  this  case,  the  defendant 
was  not  wholly  without  fault  himself,  and  had  an  attorney  present 
representing  him,  when  a  judgment  by  default  was  taken,  which 
judgment  is  grossly  nnjust,  the  court  cannot  afford  relief  without 
overturning  well  established  rules  of  law.    Prater  v.  Robinson,  391. 

7.  Beli^  not  prayed  for.     Cloud  upon  TUU.    Judgment  before  Justice  of 

the  Peace,  execution,  levy  upon  real  estate,  condemdation,  sale, 
purchase  by  creditor,  and  sheriff's  deed.  The  sale  was  void  for 
want  of  notice  to  debtor  in  possession.  Bill  filed  to  remove  cloud 
from  the  foredescribed  title.  Cloud  alleged  to  consist  in  a  similar 
judgment,  levy,  condemnation,  sale  and  purchase,  under  another 
judgment  before  a  Justice  of  the  Peace,  but  void  because  levy  was 
made  after  thirty  days  from  the  rendition  of  the  judgnaent  by  the 
Justice.  Held :  Although  the  relief  of  setting  aside  satisfaction  of 
first  judgment  and  re-subjecting  the  land  to  the  payment  thereof 
was  not  prayed  for  in  the  bill,  yet  as  the  facts  are  shown  in  the 
answer  upon  which  tliis  mea8ure  of  relief  is  proper  and  right,  the 
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court  will  90  decree.  All  the  proceedings  under  the  first  judgment 
were  valid,  except  the  sale.  In  the  other  judgment,  the  levy  being 
void,  the  whole  subsequent  proceedings  were  a  nullitj.  Shannon 
V.  Erwirit  337. 

8.  Appointment  of  Adminislraior.      The  Chancery  Court  is  not  a  probate 

court.  It  has  a  specific  power  conferred  by  statute.  This  power 
can  be  exercised  only  after  the  lapse  of  six  months  from  the  death 
of  the  intestate,  and  when  no  one  will  apply,  or  can  be  procured  to 
apply,  for  administration.  The  Chancery  Court  then,  at  the  in- 
stance of  a  creditor  or  the  next  of  kin,  has  the  power  to  appoint  an 
administrator.     Bi-uiX  v.  Bnux^  760. 

9.  Widow  not  next  of  kin.      The  widow  of  the  decedent,  not  being  either 

a  creditor  or  next  of  kin,  is  not  empowered  to  file  such  a  bill  for  the 
appointment  of  an  administrator.  If  there  were  personal  property 
phe  might,  by  a  liberal  construction,  be  said  to  have  power  to  file 
Ruch  a  bill  as  distributee.  But  in  the  present  case  the  bill  shows 
there  is  no  personal  property  in  this  State.  It  does  not  show  no 
one  o!in  be  procured  to  administer.  It  only  alleges  that  the  widow 
does  not  know  of  any  one  who  ifi  willing.     Ih. 

10.  S(ile  of  rmltif  under  mdi  a  hill  void.      Under  such  a  bill  filed  by  the 

widow  for  sale  of  the  real  property  in  this  State  to  pay  debts — no 
debtorH  being  made  parties— no  evidence  that  the  minor  children 
of  the  intefltate  were  before  the  court  except  by  the  appointment  of 
a  guardian  ad  lilenu  made  in  the  same  order  appointing  the  admin- 
ifltrator, — the  sale  of  the  real  property  was  void.  The  widow  had 
a  right  to  file  a  bill  to  have  her  dower  assigned.  All  the  other 
proceedings  are  void,     lb. 

See  Arbitration. 

CHANCERY  PLEADING. 

1.  Deniuirer  in  anjsjcer.     Waived,      A  party  putting  a  demurrer  into  the 

ani*wer,  waives  it  by  not  having  it  disposed  of  before  the  hearing. 
Ktjle  V.  RiJey,  230. 

2.  Other  defenses  waived  nlm.     The  defense  that  there  was  no  obstacle  to 

defense  at  law,  waived  by  not  bringing  to  hearing  before  trial  upon 
the  merits.     Ih. 

3.  No  cross  hill  yieerkd.       Bill  was  filed  asking  for  an  account.      It  iraa 

taken,  and  balance  found  in  favor  of  defendant,  and  decree  made 
for  defendant  without  exception.  It  is,  upon  appeal,  no  valid  ob- 
jection to  the  decree  that  defendant  filed  no  cross  bill — none  was 
needed.     Allen  v.  Allen j  387. 

4.  Flea  bad      To  a  bill  seeking  pay  for  stock  in  an  incorporated  com- 

pany, which  had  been  sold  by  defendant  to  plaintiff,  but  not  trans- 
ferred on  the  books,  and  which  had  been  appropriated  to  defendants 
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debts  to  the  company,  a  plea  that  there  had  been  a  bill  filed  Ux  aetUe 
up  the  basiness  of  the  company  and  divide  surplus  among  stock- 
holders, that  all  the  stockholders,  including  complainant,  were  be- 
fore the  court,  and  tliat  the  court  pronounced  a  decree  settling  the 
i-ights  and  equities  of  all  the  parties  to  the  suit,  iif  a  bad  plea  of 
former  adjudication.  The  plea  does  not  state  what  the  equities 
were  which  were  decreed  upon,  nor  what  issue  there  was  between 
complainant  and  defendant.  It  states  a  legal  conclusion,  and  not 
the  facts  from  which  the  conclusion  would  follow.  BiUy  v.  LyoMf 
246. 

CHAMPERTY. 

See  Statute  or  Fbauds,  2. 

CHANCERY  PRACTICE. 

1.  Final  Decree  Suspended,      A  final  decree  settling  the  rights  of  the 

parties,  was  suspended  by  order  of  the  Chancellor,  upon  the  appli- 
cation of  solicitor  of  defendant,  until  the  next  term  of  the  court,  to 
allow  defense  on  the  merits,  should  evidence  be  produced  showing 
justice  required  it;  Held:  Under  such  an  order  the  Chancellor 
had  no  power  to  vacate  the  decree  of  the  former  term,  simply  to 
enable  the  defendant  to  plead  the  pendency  of  an  insolvent  and 
injunction  bill  in  another  court  involving  the  same  matters  of  liti- 
gation. The  laches  of  defendant  in  not  makins^  this  defense  earlier, 
IS  a  waiver  of  his  right  to  do  so,  he  having  been  regularly  served 
with  process  in  the  present  suit.     Tipton  v.  Bank  of  Tenne»»eey  141. 

2.  Equities  met  and  denied.       No  ease  for  accmiTit.       It  i.^  error  to  order 

an  account  where  the  case  is  heard  not  by  consent  but  upon  bill 
and  answer  under  the  rule,  the  answer  in  response  to  the  bill  meet- 
ing and  denying  all  the  equities.  There  is  nothing  to  take  an 
account  of.     Remme  v.  Vaneej  227. 

3.  Beceiver*8  Bond.     A  receiver  is  an  officer  of  the  court.     Although  the 

bond  executed  in  this  case  was  conditioned  to  pay  certain  named 
creditors,  yet  the  fund  was  in  cvAtodia  legist  for  the  benefit  of  all  who 
had  title  to  it.  It  being  shown  that  after  paying  the  creditors 
named  in  the  bond,  the  receiver  had  $1,000,  which  he  failed  to  pay 
into  court  or  otherwise  account  for,  the  receiver  and  his  sureties 
are  liable  on  the  bond  to  an  attaching  creditor,  though  not  named 
in  the  bond.  To  account  for  any  surplus  after  paying  named 
creditors,  was  a  duty  of  the  receiver,  for  which,  in  case  of  default, 
his  sureties  are  liable.     Ross  v.  WiUiamSj  410. 

4.  Sureties,     Contribution.    II  one  surety  has  been  forced  to  pay  the  whole 

amount  of  a  judgment  on  receiver's  bond,  and  the  sureties  are  lia- 
ble, he  is  entitled  to  contribution  from  his  joint  obligors,  although 
the  judgment  may  have  been  irregular  or  void.     lb.    ' 
See  Bills  and  Notes  2. 
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floldier^B  bounty  from  the  amignee  of  the  soldier,  before  the  bounty 
hag  been  allowed  bj  the  proper  department,  sach  aasignmeiit  being 
void  by  act  of  Congrem,  may  recover  the  price  paid,  as  money  paid 
apon  a  conRideration  which  haa  failed.     Cardin  v.  Boyd,  176. 

CONTRACT  ENTIRE  NOT  DIVISIBLE. 

Reitl  estate  agents,  Plaintifik  agreed  to  fiell  defendant's  farm  for  $1,800^ 
for  a  commission  of  $200.  Defendant  himself  sold  the  farm  for 
$1,600.  Although  the  purchaser  had  his  attention  called  to  the 
farm  by  the  newspaper  advertisement  of  the  real  estate  agents,  yet, 
as  the  sale  was  not  in  fact  made  by  them,  they  cannot  recover  any- 
thing for  their  services,  not  even  the  money  paid  by  them  for  the 
advertisement,  under  the  contract  made  by  them  with  defendant. 
Charlion  <fc  Leuns  v.  TFbod,  19. 

CONTRACT. 

Exeruted  or  exeaUory.  A  c«w  waa  agreed  to  be  sold  for  thirty  dollars, 
but  the  price  had  not  been  paid  nor  the  cow  delivered,  and  the  eow 
was  killed  by  railroad.  Another  cow  was  delivered  to  the  pur- 
chaser, and  vendor  sued  for  the  value  of  the  cow  killed.  Held: 
The  suit  might  well  lie.  The  title  to  the  cow  was  still  in  the  ven- 
dor.    BaUroad  v.  Ford,  388. 

CONSTITUTIONAL  LAW. 

Ad  of  Decnnber  11,  1871,  partly  uncantiitutional.  The  act  of  December 
11,  1871,  in  so  far  as  it  applied  to  pending  suits,  and  gave  parties 
jointly  sued  a  right  to  sever,  and  if  not  sued  in  the  county  of  their 
renidence,  upon  motion  to  demand  and  have  a  change  of  venae  to 
the  county  of  their  several  residences,  is  unconstitutional  upon  two 
groundn:  Ist.  It  does  not  furnish  the  plaintiff  with  a  remedy  aob- 
stantially  the  same  as  that  which  was  in  force  when  the  suit  was 
commenced  2(1.  It  is  judicial  and  not  legislative  in  its  provis- 
ions.    Mabry  v.  Baxter ^  682. 

CONVEYANCE  OF  LAND. 

ConmUmdnnj  imperial  contract  for  maintenance  and  support.  An  infirm  old 
man  and  his  wife,  in  consideration  of  maintenance  during  the  re- 
mainder of  their  lives,  made  a  conveyance  of  a  tract  of  land.  Be- 
coming dissatisfied  with  their  vendee,  they  left  his  house.  The 
wife  died,  and  the  husband  refused  to  live  with  his  vendee,  who  al- 
leged willingness  to  comply  with  his  contract.  The  Chancellor 
decreed  that  vendee  should  pay  to  vendor,  in  money,  the  cost  off 
boarding  him  since  he  left  the  house  of  vendee,  and  continue  to 
pay,  per  annum,  a  sufficient  amount  to  board  the  vendor  elsewhere, 
and  declared  this  sum  a  charge  upon  the  land  conveyed.  Held: 
This  is  not  to  enforce  contracts,  but  to  make  them.     Nothing  ap- 
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pean  in  the  evidence  to  show  crael  or  harsh  treatment  of  the  ven- 
dor, and  if  he  does  not  choose  to  live  with  vendee,  he  is  not  entitlec^ 
to  demand  the  payment  of  his  board  elsewhere.    But  the  value  of 
his  clothing  is  a  money  charge,  and  a  per  annum  allowance  for 
that  will  be  nutde.     Conner  v.  Moo'shaUj  706. 

CORPORATION  CASES. 

Dmif  {^judges.  As  juries  are  given  so  much  discretion  in  the  allowance 
of  damages,  and  the  Supreme  Court  can  only  grant  new  trials 
where  it  sees  clear  evidence  of  passion,  prejudice,  or  disregard  of 
law,  it  is  the  duty  of  circuit  judges  to  impress  upon  juries  the  ne- 
cessity of  g^at  watchfulness  on  tl^eir  part  to  guard  themselves 
from  being  influenced  in  the  slightest  degree  by  the  fact  that  the 
defendants  in  these  cases  are  corporations,  and  that  only  even- 
handed  justice,  and  at  least  approximate  compensation  for  the  real 
injury  sustained,  should  be  rigorously  adhered  to.  N,  <&  C.  R.  R, 
V.  Smith,  466. 

COUNTY  COURTS. 

1.  SmaU  Legidatures.    Jtufficet  not  reBponnble  for  honest  mistakes  as  to  their 

powers  The  justices  of  Campbell  county,  under  the  mistaken  idea 
that  they  had  the  power  to  do  so,  contracted  for  the  construction  of 
a  second  class  road, "agreeing  to  pay  $660  for  the  work.  The  road 
was  built  by  the  contractor,  accepted  by  the  County  Court,  and  a 
special  tax  laid  to  pay  for  the  work.  The  coUeotion  of  this  tax 
was  enjoined  as  illegal,  being  ultra  vires.  The  contractor  now  sues 
the  justices  for  the  value  of  the  work,  seeking  to  hold  them  person- 
ally liable.  This  cannot  be  done.  The  powers  conferred  by  law 
upon  the  county  courts  in  regard  to  roads,  and  many  other  subjects, 
whether  called  police  or  municipal,  are,  in  their  nature,  legislative 
powers.  Justices,  therefore,  honestly  acting  upon  a  mistaken  view 
of  the  extent  of  their  |)owerB  in  the  premises,  do  not  make  them> 
selves  personally  liable. 

2.  Dictum  of  Judge  Turley  in  8  Hum.^  342.     The  dictum  of  Judge  Turley 

in  PranJdifn  and  Columbia  Turnpike  Co.  v.  County  Court  of  Maury^  8 
Hum.,  342,  taken  in  connection  with  the  allegations  in  that  case, 
is  not  in  conflict  with  the  holding  of  this  case.  Judge  Turley  inti- 
mated that  the  justices  in  that  case  might  be  held  personally  re- 
sponsible, not  for  a  mistaken,  but  malicious  departure  from  their 
authority.  The  remark  in  this  view  may  be  correct.  Qraani  v. 
Lindsay  J  661. 

See  Jurisdiction  op  County  Courts. 

DEED. 

Sithscribing  witnesses.  A  deed  was  executed,  signed  by  the  maker,  and 
delivered  to  the  bargainee,  who  kept  it  for  several  years  unregis- 
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tered.  The  deed  was  signed  in  the  presence  of  two  sons  of  the  bar- 
gainee. They  were  not  asked  to  witness  it,  nor  did  they  then  sign 
as  witnesses.  After  the  death  of  the  bargainee,  the  two  sons  took 
the  unacknowledged,  unwitnessed  deed  to  the  county  court  clerk's 
office,  and  there  and  then  put  their  names  as  witnesses  to  the  deed, 
and  then  proved  the  execution  of  the  deed,  and  had  it  thus  regis- 
tered. Such  registration  was  simply  void.  The  land  conveyed 
was  still  subject  to  attachment  by  the  creditors  of  the  maker  of  the 
deed.  The  words  '^subscribing  witnesses,''  used  in  the  Code,  sec 
2038.  mean  that  the  persons  who  witness  a  deed  must  either  have 
seen  the  maker  sign  or  heard  him  acknowledge  his  signature,  and 
they  must  themselves  sigfi  as  witnesses  in  the  presence  of  the  maker 
by  his  request  or  assent,  or  if  they  sign  as  witnesses  in  the  ahaenca 
of  the  maker,  they  must  have  been  specially  requested  by  the  maker 
to  attest  the  instrument  as  witnesses.     Tate  v.  Xawrence,  503. 

Deed  of  Trust.    See  Delivery  Bond,  3. 

DEFAULTER  INELIGIBLE  TO  OFFICE. 

QueUion  may  be  determined  on  mandamus.  Under  the  Constitution  of 
the  State,  the  election  of  a  defaulter  to  the  treasury  to  an  office  is 
simply  void.  Where  a  person  elected  seeks  to  compel  induction 
into  office  by  mandamus,  and  the  cotinty  judge,  in  response  to  the 
writ,  alleges  that  he  refuses  to  induct  because  the  elect  is  a  de- 
faulter, it  is  the  duty  of  the  court  before  whom  the  writ  of  man- 
damus is  made  returnable,  to  try  the  is.^iue  thus  tendered,  and  to 
give  or  withhold  a  peremptory  fiat  as  the  truth  or  falsity  of  the 
charge  of  defalcation  shall  appear.  It  is  not  necessary  that  the  de- 
falcation should  have  been  previously  shown  in  some  other  legal 
proceeding.  Any  decree  or  judgment  finding  the  elect  a  defaulter, 
would  only  establish  the  fact  prima  facie.  The  question  must  he 
enquired  into  anew  when  he  presents  himself  for  induction  into 
office.     Pueket  v.  Bean,  600. 

DEPOSITION. 

1.  Notice  to  take  on  day  certain.    Adjournment  by  Committioner,     It  was 

unauthorized  for  the  commissioner  taking  depositions  upon  a  day 
fixed  in  the  notice,  to  adjourn  to  another  day  to  complete  the  taking 
the  evidence.  All  difficulty  can  be  obviated  by  providing  in  the 
notice  for  continuing  from  day  to  day  until  all  the  witnesses  in  the 
notice  are  examined.     Brandon  v.  MuHenix,  446. 

2.  Exceptions  and  no  appeal  from  aetion  of  clerk.     It  was  not  error  to  ex- 

clude a  deposition  excepted  to  before  clerk,  and  exception  sustained. 
It  is  the  duty  of  the  party  not  satisfied  with  the  action  of  the  clerk, 
to  appeal  from  it  and  have  the  court  to  act  upon  the  exception  be 
fore  the  trial  of  the  case  commences.    lb. 
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3.  Dqxwtitofi  taken  by  one  paaiy  read  by  the  other.      It  was  error  in  the 

court  below  to  exclude  a  depoisition  taken  and  filed  by  one  party, 
but  not  read  by  him,  when  the  opposite  party  offered  to  read  it  as 
his  evidence.  A  deposition  filed  becomes  a  witness  in  the  case,  and 
either  party  may  read  it,  thus  making  the  deponent  his  own  wit- 
ness,   lb. 

4.  Irregular  and  informal  mode  of  excepting.      It  is  stated  in  the  bill  of 

exceptions  that  ten  depositionR  were  read,  except  ihone  parts  in- 
cluded in  brackets.  It  is  impossible  for  an  Appellate  Court  to 
know  what  was  in  fact  read  and  what  was  excluded,  from  such  a 
statement  as  this.  The  proper  practice  in  such  a  case  in  to  indicate 
by  the  number  of  the  question  and  answer  the  excluded  matter,  or 
to  set  it  forth  in  full  in  a  bill  of  exceptions.    lb. 

5.  Deeeptione.      A  deposition  taken  and  not  excepted  to  before  the  trial, 

is  not  affected  by  the  fact  that  the  deposition  has  been  retaken  by 
the  same  party,  excepted  to  and  exception  sustained.  It  is  error 
to  exclude  the  first  deposition.     Sunong  y.  EUiSy  80. 

6.  l%realH  admissihle  when.     Threats  of  one  not  Bued  that  he  intended  to 

take  the  tobacco  in  controversy,  are  admissible  as  evidence  in  de- 
fense of  defendant  in  an  action  for  forcibly  taking  and  carrying 
away  the  tobacco  of  plaintiff,  citing  Hensley  v.  State,  9  Hum.,  243. 
lb. 

See  Hiring  Slaves,  2,  3,    Ikjunction  Bond,  3. 

DIVOKCE. 

Motion  of  wife  to  dispauper  the  husband.  It  was  not  error  to  permit  a 
wife,  upon  motion,  to  diHpauper  her  husband  suing  for  a  divorce. 
It  was  an  authorized  defense  she  might  make.  It  was  not  only  her 
right  but  her  duty  to  expose  the  fraud  attempted  upon  the  court 
and  its  officers  entitled  to  costs,  and  thus  to  force  the  husband  either 
to  give  security  or  go  out  of  court.    Moyers  v.  Moyen,  495. 

■ 

DUTY  OF  JUDGES. 

To  charge  the  law  applieahle  to  the  evidence.  It  is  the  right  of  parties 
litigarit,  and  the  duty  of  the  judge,  when  requested,  to  charge  the 
law  applicable  to  the  facts  of  the  case  on  trial,  and  refusal  to  so 
charge  is  error,  for  which  the  cause  will  be  remanded.  Johnrnm^ 
Brewer  &  0>.v.  McGampbell,  Allen  <fc  Co.^  27. 

See  CoKPORATioN  Cases;    Pleading,  14. 

EQUITABLE  ESTOPPEL. 

1.  C.  having  verbally  agreed  that  H.  might  erect  a  mill  dam  which 
flooded  a  part  of  C.^s  land,  and  having  himself  not  only  encourged 
H.  to  build  the  mill,  but  actually  assisted  in  the  erection  of  the 
dam  by  working  for  H.  upon  it.  and  having  tor  years  acquiesced 
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in  the  use  of  the  mill  dam,  is,  together  with  his  privies  in  entate^ 
estopped  from  complaining  of  the  erection  of  the  dam  and  the  con- 
sequent flooding  of  the  land.     HeiakdL  v.  CM,  638. 

%,  Statute  of  Limitations,  Verbal  permission  to  erect  and  use  a  mill 
dam  upon  another's  land,  coupled  with  more  than  seven  years  con- 
tinuous and  adverse  holding,  is  a  good  defense  to  a  suit  for  the 
possession  of  the  premises.    lb. 

See  Husband  and  Wipe,  3. 

EQUITY  OF  REDEMPTION. 

Cash  Payment.  In  a  decree  cutting  off  equity  of  redemption,  a  cash 
payment  for  costs  and  counsel  fees  can  be  required  against  consent 
of  defendant,  only  upon  evidence  showing  the  cash  payment  will 
not  materially  interfere  with  the  sale  of  the  property  or  prevent  its 
bringing  its  full  value.  It  is  not  a  question  left  to  the  discretion  of 
the  Chancellor.  It  should  be  asked  in  the  bill  and  shown  by 
proof,  and  the  defendant  may  oppose  the  order  requiring  a  cash 
payment.     Hodges  v.  GopUy,  332 

ERBOB  CORAM  NOBIS. 

1,  En'or  apparent  on  the  record.       A  writ  of  error  coram  jiobis  is  not  the 

proper  remedy,  where  the  error  is  apparent  on  the  record.     Upton y 
Philips  &  HowCf  215. 

2.  Replevy  Bond.     Good  under  Sections  3512,  773  of  the  Code.     Replevy 

bonds  may,  at  the  election  of  the  party,  be  given  in  double  the 
amount  of  the  debt  or  demand,  and  to  perform  the  judgment  of  the 
court.  In  a  bond  so  conditioned,  the  decree  against  the  surety  to 
pay  the  debt  is  correct.  A  bond  not  fixing  the  value  of  the  property, 
or  providing  for  its  return,  cannot  be  construed  to  be  for  the  return 
of  the  property.  Courts  cannot  look  to  hard  cases.  The  legal  re- 
sult of  the  terras  of  the  bond  is  to  be  enforced.     lb. 

EVIDENCE. 

1.  Deposilions.       Exception  was  taken  in  the  court  below  to  the  reading 

of  certain  depositions,  on  the  ground  that  it  was  evident  from  the 
inspection  of  the  papers  themselves,  that  they  were  not  written  by 
the  Commissioner;  the  court  below,  on  inspecting  the  writing  and 
because  the  Commissioner  certified  they  were  in  his  handwriting, 
overruled  the  exception.  Held  :  There  was  no  error  in  this.  JBat- 
Uy  V.  Brooksj  1. 

2.  Same.    The  Circuit  Judge  refused  to  hear  the  opinion  of  experts  and 

decided  upon  his  own  inspection,  the  identity  of  handwriting  aris- 
ing on  exception  to  a  deposition.     Held  :    No  error  in  this.     lb, 

3.  Same,      Exception  before  Jiistice  of  the  Peace,      Exception  was  taken 

to  depositions  before  Justice  of  the  Peace  and  sustained.    Upon  ap- 
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peal  to  the  Circuit  Court,  the  exception  was  overruled  and  the  de- 
position read.  No  question  is  made  as  to  the  correctness  of  this 
practice,    lb, 

4.  Commissioner  for  the  State.      Pofwer  to  take  Depositions.      A  Commis- 

sioner of  Deeds,  appointed  bj  the  Governor  of  this  State  to  take 
acknowledgment  of  deeds,  etc.,  in  other  States,  is  authorized  by 
Code,  sec.  190,  to  take  depositions.    lb. 

5.  Parol  to  explain  tmUen  corUract.      Direct  parol  evidence  is  allowable 

to  show  that  a  note  payable  in  dollars,  made  during  the  war,  was 
to  be  paid  in  Confederate  Treasury  notes.     Carmickael  v.  White,  262. 

6.  Inc<mpeteni.      The  deposition  of  plaintiff,  taken  in  the  lifetime  of  de- 

ceased party  to  the  suit,  cannot  be  read  after  the  death  of  that  party, 
when  the  suit  is  against  the  administrator  of  the  deceased.  Beaty 
V.  MeCorkle,  503. 

7.  Pleading.      Evidence  under  plea  of  nil  debit.     It  may  be  shown  under 

the  plea  of  nil  debit  that  the  plaintifT  is  a  married  woman.  This 
evidence  goes  to  the  right  of  action  and  not  to  its  form,  and  need 
not  be  pleaded  in  abatement.  A  married  woman,  except  as  to  her 
separate  property,  which  in  this  case  she  is  not  Fhown  to  have  owned, 
is  not  competent  to  bind  herself  by  contract,  nor  thus  acquire  prop- 
erty. The  piano  in  controversy  is  shown  to  have  belonged  to  plain- 
tiff's husband,  and  hence  she  cannot  maintain  this  suit  in  her  own 
name.    lb. 

8.  Lost  paper.      A  defendant  having  made  affidavit  of  the  ioss  of  a  cer- 

tificate of  a  private  survey,  the  finding  a  memorandum  of  the  survey 
among  the  papers  of  the  surveyor,  who  was  dead  before  the  suit  was 
brought,  is  not  admissible  in  evidence.     Bounds  v.  Bounds,  318. 

9.  A  memorandum  of  survey.     A  certificate  of  a  survey,  by  a  private  sur- 

veyor, made  at  the  time  of  a  parol  gift  of  lands,  is  evidence  to  define 
boundary,  under  the  second  section  of  the  statute  of  limitations  of 
1819.    Code,  sec.  2765.    lb. 

10.  Declarations  and'  acts  of  former  posse^on.       It  was  error  to  reject  evi- 

dence of  declarations  and  acts  of  one  formerly  in  possession  of  the 
property,  made  before  he  sold  to  the  person  from  whom  defendant 
purchased,  and  under  whose  title  defendant  claims  the  property. 
Peoples  V.  DevauJtj  431. 

11.  Bnmd,  U.  S.     It  was  error  to  charge  "the  brand  U.  S.,  upon  horses, 

if  at  the  close  of  the  war,  is  evidence  of  property  in  the  government, 
though  not  conclusive."  If  the  brand  is  shown  to  have  been  placed 
upon  the  animal  by  officere  of  the  United  States,  it  is  prima  facie 
evidence  that  the  government  had  claimed  the  animal.  But  the 
brand  gives  no  title.     In  this  case,  as  it  is  not  shown  the  brand  was 
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made  by  United  States  offioen,  it  is  not  even  prima  /acie  evid^noo 
that  the  animal  had  ever  been  in  the  po^sef^eion  of  the  govern- 
ment,   lb. 

12.  Ihrty  to  the  suit.      Qmtraei  with  agent  of  deeecued  jxirty.      It  was  not 

error  to  refuse  to  let  the  defendant  testify  as  to  the  terms  of  a  con- 
tract  made  with  the  son  of  the  plaintiff's  intestate,  acting  as  the 
agent  of  his  father.  It  was  clearly  a  transaction  with  the  deceased 
by  and  through  his  agent.     OMrdL  v.  TToocIaon,  681. 

13.  Memorandum  book  of  deceased  not  ei^idenee.     It  was  not  error  to  refuse 

to  have  read,  entries  made  by  defendant's  decedent  in  his  private 
memorandum  book,  of  payments  made  by  him  to  plaintiff.  In  two 
classes  of  cases  such  entries  are  admissible.  1.  When  made  in  offi- 
cial or  professional  employment,  they  are  admitted  as  original  evi- 
dence. 2.  When  made  by  a  party,  since  dead,  against  his  own 
interest,  they  are  admitted  as  secondary  evidence.  But  the  entriea 
offered  in  this  case  do  not  fall  within  either  of  these  categories,  and 
were  therefore  properly  excluded.     CaUatcay  v.  McMvlan^  657. 

See  Depositions,  5 ;  Hirinq  Slaves,  2,  3 ;   Militaby  Ordebs,  3 ; 
Surviving  Partner,  2. 

EXECUTION. 

Levy,  No  scdwfaciion.  Upon  an  execution  for  $314  was  the  following 
levy  endorsed,  "  levied  this  fi  fa  on  twelve  head  of  two  year  old 
mules  as  the  property  of  A.  G.  W."  This  levy  is  not  presumptive 
satisfaction  of  the  execution.  The  value  of  the  property  is  not 
shown.    FvUer  v.  Waikins.    489. 

EXECUTORS  AND  TRUSTEES. 

Declining  the  one  office  not  the  renundation  of  the  other.  If  the  executors 
appointed  in  a  will  are  also  made  trustees  of  a  fund  bequeathed  in 
the  will,  declining  to  act  as  executors  is  not  equivalent  to  a  renun- 
ciation of  the  trust  committed  to  them.     Oamer  v.  Dowling.    48. 

EXEMPTION. 

Godef  Sectiom  2288  and  2289,  differ  in  regard  to  the  sofveney  of  the  estate.  In 
section  2288,  property  exempt  from  execution  vests  in  surviving 
widow  for  herself  and  children,  without  regard  to  size  or  solvency 
of  the  estate  of  the  decedent.  But  in  case  no  widow  survives,  the 
exemptions  by  2289  exist  only  for  the  benefit  of  children  under 
fifteen  years  of  age,  and  only  when  the  estate  is  insolvent.  In  the 
case  before  the  court  the  estate  appearing  solvent,  the  exemptions 
are  disallowed.     Thompson  v.  Alexander,    313. 

EXEMPT  PROPERTY. 

Administrator  reAjHrnsible  for.  An  ignorant,  illiterate  widow  sold  two 
horses,  which  were  part  of  the  exempt  property  left  by  her  husband. 
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One  horse  she  sold  for  $100,  the  other  for  $200,  taking  notes  for 
these  sums  payable  to  herself.  The  administrator  of  her  husband 
took  these  two  notes  from  the  widow  and  collected  the  one  for  $200 
and  used  the  money  as  assets  of  the  estate,  except  $5,  which  he  gaye 
to  the  widow.  The  administrator  resigned  and  turned  over  to  his 
successor  the  $100  note.  Upon  suit  brought  the  $100  note  was  sur- 
rendered to  the  widow.  As  to  the  other  note,  collected  and  paid 
out  by  administrator,  it  is  held  that  as  the  widow  was  trustee  of 
the  fund  arising  from  the  sale  of  exempt  property  for  her  children 
as  well  as  for  herself,  she  could  not  dispose  of  this  fund  so  as  to  de- 
feat the  trust.  The  notes  being  in  the  name  of  the  widow  was 
enough  to  put  the  administrator  upon  inquiry  as  to  their  character. 
He  should  have  informed  the  widow  they  were  not  assets  of  the  es* 
tate  to  pay  debts.  The  widow  evidently  did  not  mean  to  yield  any 
right  of  hers.  In  her  ignorance  she  simply  trusted  the  administra- 
tor to  carry  out  his  legal  rights.  The  administrator  must  reimburse 
the  widow  for  this  trust  fund  illegally  taken  from  her  by  him.  If 
he  can  show  that  he  expended  the  money  for  the  benefit  of  the  es- 
tate, he  may  look  to  the  estate  to  repay  him  whatever  sum  he  so 
expended.    DaUon  v.  Wof/e.    498. 

FENCES. 

1.  Laws  in  regard  to  apply  to  country y  not  to  cities  and  tovms.    The  provision 

in  the  Code,  sec.  1682,  in  regard  to  the  kind  of  fence  which  shall  be 
deemed  lawful,  applies  to  fences  of  planters  in  the  country,  and  has 
no  application  to  lots  in  towns  or  cities.    Stavb  v.  Fantz.    766. 

2.  Hogs.    Hogs  are  not  usually  raised  in  cities  and  towns  as  part  of  the 

occupation  of  the  inhabitants,  nor  are  fences  made  therein  with  any 
view  to  keep  hogs  out.    lb. 

FORCIBLE  ENTRY  AND  DETAINER. 

Appeal  in  Forma  Pauperis.  In  the  action  of  forcible  or  unlawful  detainer, 
where  ^there  is  judgment  and  writ  of  possession  executed,  defendant 
may  appeal  in  forma  pauperis. 

GARNISHMENT. 
See  Attachment,  2 ;  Order  to  pay  money,  2,  3,  4. 

GRANTS. 

1.  Special  and  vague  entries.  The  following  entry,  dated  November  26, 
1836,  is  void  for  vagueness :  "  Samuel  B.  Mitchell,  William  Ander- 
son and  John  Cunningham  jointly  entered  5,000  acres  of  land  in 
Marion  county,  on  Cumberland  Mountain,  on  the  Fiery  Gizzard,  be- 
ginning on  a  white  oak,  thence  running  east,  thence  south  for  com- 
plement, excluding  all  other  claims."  It  was  shown  that  in  Marion 
county  there  are  three  or  four  Little  Fiery  Gizzards  and  one  Big 
Fiery  Gizzard. 
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The  following  entry,  dated  December  25, 1887,  is  spedal  and  valid  i 
^'Andrew  Anderson  entered  1,000  acres  of  land  Ijing  in  Marion 
countj,  on  top  of  Cumberland  Mountain,  in  the  Horse  Shoe,  begin- 
ning on  a  hickory,  thence  east,  thence  south,  thence  west,  thence 
north  to  the  beginning."  The  Horse  Shoe  is  a  well-known  plaoe 
on  Cumberland  Mountain.  The  younger  grant,  founded  on  this 
special  entry,  is  therefore  a  better  title  than  the  older  grant  founded 
on  a  vague  entry.     Wood  v.  EUedgey  607. 

2*  Same,  ^raetioe.  It  was  not  error  to  permit  the  defendant  to  read, 
over  objection,  the  entry  on  which  plaintiff's  grant  was  founded, 
although  the  plaintiff  had  only  read  the  grant  in  evidence.    lb. 

GRANTS  BY  NORTH  CAROUNA. 

Oeanon  o/ 1789.  Act  of  1778  as  to  lands  west  o/  BrounCs  Wm,  Act  of  1819 
After  the  cession  of  the  territory  now  constituting  the  State  of  Ten- 
nessee by  North  Carolina  to  the  United  States  in  1789,  and  the  ac- 
ceptance thereof  by  the  United  States  in  1790,  North  Carolina  could 
only  legally  grant  land  which,  previously  to  the  cession,  had  been 
validly  entered,  and  thereby  an  incipient  and  inchoate  title  had 
begun  which,  by  the  terms  of  the  cession,  might  be  perfected  into  a 
title  by  grant.  But  North  Carolina  had  no  right,  after  1789,  to 
commence  proceedings  in  the  ceded  territory,  to  be  the  foundation  of 
a  valid  grant.  The  Act  of  North  Carolina,  1778,  declared  all  en- 
tries and  grants  west  of  Brown's  line,  made  before  that  Act  and  af- 
terward, void.  The  Act  of  1819  of  Tennessee  simply  declared 
grants  and  entries  made  west  of  Brown's  line  good  in  so  far  as  ren- 
dered invalid  by  Act  of  1778.  But  this  does  not  make  valid  a  grant 
like  the  one  in  judgment  issued  by  North  Carolina  in  1794,  and  not 
shown  to  be  founded  upon  a  valid  entry,  made  previous  to  the  ces- 
sion act  of  1789.  Such  a  grant  might  be  good  so  far  as  the  acts  of 
1778  and  1819  are  concerned,  but  is  utterly  void  because  made  after 
North  Carolina  had  nO  land  in  the  territory  west  of  the  AUeghaniea 
to  grant.     CaUoway  v.  Hopkins,  349. 

See  Chancery  Jurisdiction,  3. 

HOGS.    See  Fences. 

HOMESTEAD. 

1.  Code,  See.  2115,  repealed  by  Act  of  1868.    The  Act  of  the  Legislature 

of  1868,  ch.  — ,  sec.  1,  repealed  the  provision  of  the  Code,  sec.  2115, 
requiring  declaration  of  intention  to  claim  the  homestead  lo  be  reg- 
istered.    DecUherage  v.  Walker^  45. 

2.  ConstiUUional  question  not  raised.     The  Act  of  1868,  giving  the  right  to 

a  homestead,  although  repealed  in  form  by  the  Act  of  1870,  ch.  — , 
is,  in  substance,  re-enacted  in  that  statute.  A  debt,  therefore,  con- 
tracted after  the  Act  of  1868,  and  before  the  Act  of  1870,  does  not 
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raifie  the  question  whether  an  exemption  created  after  the  debt  is 
contracted,  impairs  the  obligation  of  a  contract  under  the  Constitu- 
tion of  the  United  States.    JR>, 

3.  Ckue  in  judgmeTit  The  Act  of  1668,  exempting  $1,000  worth  of  real 
estate  in  possession  of  each  head  ot  a  family,  was  in  force  at  the 
date  of  the  contract  sued  on  in  this  case,  and  this  exemption  was 
continued  in  force  by  the  Act  of  1870.  The  land  in  controversy 
claimed  as  exempt  is  shown  to  be  worth  less  than  $1,000.  The 
Chancellpr  erred,  therefore,  in  ordering  it  sold.    lb. 

-4.  ^'In  possesdony''*  not  actual  oceupaTiey.  The  homestead  laws  are  to  be 
liberally  construed.  Under  the  homestead  law  existing  before  our 
present  Constitution,  and  the  law  passed  to  carry  out  its  provision, 
the  words  used  were,  "  the  dwelling  house  and  out  buildings  and 
land  appurtenant,  occupied  as  a  homestead."  In  the  present  law 
the  phraseology  is  changed  to  "  a  homestead  in  the  possession  of 
each  head  of  a  family,  and  the  improvements  thereon,  to  the  value 
of  $1,000."  Under  the  former  law,  actual  occupation  was  essential 
to  the  homestead  right.  Under  the  present  law,  possession  will 
suffice.  It  is  not  made  to  depend  upon  whether  the  land  has  or  has 
not  a  house  upon  it.  A  lot,  therefore,  worth  less  than  $1,000,  with 
no  improvements  on  it,  being  all  the  real  property  of  a  head  of  a 
family  who  is  living  in  a  rented  house,  but  not  on  the  lot  in  ques- 
tion, but  who  uses  the  lot  as  a  garden,  is  exempt  from  execution  as 
a  homestead  for  the  benefit  of  the  family.    ZHckiniMm  v.  Mayer,  515. 

HIRING  SLAVES  IN  GEORGIA  IN  1863. 

1.  CanJtraet  valid.  It  was  not  error  to  hold,  a  contract  valid  at  the  time 
and  place  would  not  cease  to  be  valid  by  subsequent  changes  in  the 
Constitution  and  laws  of  the  State.  The  President  of  the  United 
States  had  no  power  to  free  slaves  by  proclamation.  Such  a  procla- 
mation could  not  make  void  a  valid  contract  in  regard  to  tne  hire 
of  slaves.     Taylor  v.  Mayhew,  596. 

"2.  Exidjewot,  Incompetent,  It  was  error  to  permit  the  reading,  over  ob- 
jection, the  deposition  of  one  who  was  a  party  to  the  suit  in  his  own 
right,  and  also  as  administrator  of  a  deceased  party,  where  the  de- 
ponent's testimony  was  in  regard  to  statements  and  transactions 
with  his  intestate.    lb. 

3.  General  objection  sufficient  aa  to  competency.  A  general  objection  made 
at  the  trial  to  the  reading  of  a  deposition  is  sufficient,  when  the 
question  is  as  to  the  competency  of  the  witness  to  testify,    lb. 

HUSBAND  AN^D  WIFE. 

1.  Marital  rights  remain,  except  as  excluded.  A  marriage  contract  was 
made  before  marriage,  retaining  to  the  future  wife  the  control  of 
her  property,  and  the  right  to  sell  and  dispose  of  the  same  through 
her  trustee.    Wife  died,  having  made  a  will  disposing  of  certain 
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propertj  of  here.  The  will  was  duly  proved,  but  the  executor  de- 
clining to  act,  an  administrator  upon  the  wife's  estate  was  appointed, 
who  was  permitted  by  the  husband  to  take  possession  of  the  personal 
property  of  the  wife.  Husband  al80  acquiesced  when  one  of  the 
legatees  took  possession  of  certain  property  given  as  a  bequest  by 
the  will.  Upon  bill  filed  by  the  husband  claiming  the  whole  per- 
sonal estate  of  his  wife,  held,  that  as  the  marital  right,  in  case  of 
survivorship,  was  not  excluded  by  the  marriage  contract,  the  hus- 
band, after  adminietration,  was  entitled  to  the  whole  personal  es- 
tate of  -his  wife;  that  his  acquiescence,  in  ignorance  of  his  rights,, 
in  the  claims  and  acts  of  the  legatees,  did  not  estop  him  from  as- 
serting his  rights.  The  appointment  of  the  administrator,  the  hus- 
band not  objecting,  was  right  and  proper.  Decree  in  favor  of  hus- 
band for  entire  surplus  of  wife'a  estate  after  payment  of  her  sub- 
sisting debts,  and  payment  of  costs  of  administration.  Bays  v. 
Bright,  325. 

2.  BoTid  for  separation.    IteconeiUation.    Husband  and  wife  agreed  to  a 

separation.  A  bond  was  executed,  with  penalty.  In  it  the  wife 
relinquished  all  claim  to  dower  or  year's  support,  and  agreed  to 
maintain  herself  and  child  with  certain  property  set  forth  in  the 
bond.  The  trustee  of  the  wife  took  possession  of  this  property. 
The  wife  agreed,  after  three  months,  to  live  with  her  husband,  and 
continued  to  do  so  until  his  death,  thirteen  years  afterward.  The 
bond  was  agreed  to  be  cancelled  as  a  condition  of  reconciliation. 
The  trustee  returned  the  property  to  the  husband.  It  was  error, 
therefore,  to  decree  an  account  against  .the  wife,  now  a  widow,  and 
her  trustee,  for  the  property  mentioned  in  the  bond.  The  bond 
had  become  a  nullity.     Keys  v.  Keys,  425. 

3.  Same.    Estoppel  of  heirs.    The  sum  of  $400,  part  of  the  property  in 

the  bond  of  separation  mentioned,  with  the  knowledge  and  consent 
of  the  husband,  came  into  the  hands  of  the  wife  after  the  reconcili- 
ation, and  was,  with  the  husband's  acquiescence,  invested  in  a  tract 
of  land,  the  deed  being  taken  in  the  name  of  the  wife.  The  heira 
of  the  husband  are  estopped  from  setting  up  title  to  this  land.    16. 

4.  Real  estate.     Verbal  gift.     Possession  over  twenty  years.     No  dower.    A 

father,  by  verbal  gift,  put  his  son  into  the  possession  of  sixty  acres 
of  land,  permitted  him  to  occupy  for  over  twenty  years,  to  erect 
valuable  improvements,  pay  the  taxes,  and  continuously  spoke  of 
the  place  as  his  son's  until  he  died.  As  the  father,  by  lapse. of 
time,  had  lost  all  right  to  recover  possession,  the  widow  of  the 
father  is  not  entitled  to  dower  in  this  tract.  The  son  is  to  be 
charged  with  it  as  an  advancement,  valued  as  of  the  date  of  taking 
possession  under  the  verbal  gift.     lb. 

See  Divorce. 
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IMPROVEMENTS. 

lAfe  tenant  and  eo-te7umL  The  sole  owner  of  a  life  estate,  who  is  alsa 
tenant  in  common  in  remainder  of  the  fee,  will  be  allowed,  on  par- 
tition with  his  co*tenantB,  compensation  for  improvements  made 
during  the  continuance  of  the  life  estate.  It  is  otherwise  where 
the  life  tenant  has  no  interest  in  the  remainder.  BroyUs  v.  Wad- 
del,  32. 

INJUNCTION  BOND. 

1.  Amount  recoverable.    Upon  suit  for  damages  for  wrongfully  suing  out 

injunction,  judgment  was  rendered  for  $500  principal,  and  $467  in- 
terest. The  penalty  of  the  bond  was  $500.  No  recovery  could  be 
greater  than  the  sum  mentioned  in  the  bond.    Rhea  v.  MeCorlde^  415. 

2.  Losl  record.    Secondary  evidence.    The  court,  over  objection,  permitted 

the  reading  of  a  portion  of  the  record  in  the  injunction  suit,  and 
the  clerk  and  master  having  certified  that,  after  search  in  his  office,, 
he  had  failed  to  find  more  of  the  papers,  the  missing  parts  of  the 
record  were  supplied  by  parol  evidence.  By  the  portion  of  the 
record  read,  it  appeared  that  the  case  had  been  transferred  to  the 
Circuit  Court  for  trial.  The  office  of  the  Clerk  of  the  Circuit 
Court  was  the  place  where  the  papers  should  have  been  deposited 
after  the  trial ;  and,  without  affidavit  of  search  in  that  office  and 
failure  to  find  them  there,  it  was  error  to  permit  parol  evidence  of 
their  contents.     lb. 

8.  Deposition.  Exception  sustained  by  clerk.  It  was  error  to  read,  over 
exception,  a  deposition  which  had  been  excepted  to,  exception  sus- 
tained, and  no  appeal  taken  to  the  court  from  the  action  of  th» 
clerk.    lb. 

INSANE  FEME  COVERT. 

1.  Sale  of  her  land  for  partition.  Void,  when.  A  bill  was  filed  in  the 
name  of  husband  and  wife,  and  other  owners  in  common  with  the 
wife,  of  land  for  partition  and  sale.  The  wife  was,  and  is,  insane. 
Husband  signed  his  own  and  his  wife's  name  to  the  petition,  with- 
out disclosing  the  fact  of  his  wife's  insanity,  or  filing  it  as  her  next 
friend.  Husband  was  appointed  special  commissioner  to  make  sale 
in  lieu  of  partition ;  made  the  sale,  reported  it,  and  the  court  con- 
firmed, vesting  title  in  purchaser,  who  subsequently  conveyed  to 
defendant,  who  is  in  possession  of  the  premises.  No  bond  was 
taken  of  husband  to  account  for  proceeds,  and  he  is  dead  and  in- 
solvent. Upon  bill  filed  by  next  friend  of  insane  wife,  now  widow, 
asking  for  a  decree  for  her  interest  in  the  land  so  sold — ^held^ 
where  wife  is  sane,  a  husband  may  file  a  bill  in  joint  names  of 
himself  and  wife  for  partition  and  sale  of  wife's  land,  or  may  em- 
ploy an  attorney  to  file  such  bill,  yet  the  law  presumes  the  hus- 
band acts  with  the  assent  of  the  wife  and  as  her  agent ;  but  if  the 
wife  be  insane,  no  such  consent  can  be  given,  and  a  sale  of  the 
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wife's  land  under  such  proceedings  is  simf^y  void.  The  law 
quires  the  proceeds  of  the  sale  of  a  wife's  property  to  be  paid  over 
only  as  she  shall  direct,  upon  privy  examination.  This  neceasa- 
rily  implies,  if  she  be  party  plaintiff,  that  she  can  give  an  intelli- 
gent assent  to  the  proceedings.    Stephens  y.  Porter^  341. 

2.  Same.     Com  of  Winchester  v.  Winehegtery  1  Head.    In  the  ca«  of  Win- 

Chester  v.  Winchester,  the  insanity  of  the  wife  of  petitioner  did  not 
appear  of  record.  In  that  case  the  court  simply  held  that  a  bill 
of  review  was  not  the  proper  remedy,  but  that  the  proper  way  to 
reach  the  question  was  by  original  bill,  in  the  nature  of  a  bill  of 
review.    Ih. 

3.  Same.     Question  suggested.    It  is  not  shown  in  this  case  that  the  pur- 

chaser at  the  sale,  and  the  defendant  who  purchased  from  him, 
were  ignorant  of  the  wife's  insanity.  But,  qvare :  In  such  caae, 
could  they  be  innocent  purchasers  and  claim  protection  as  such? 
lb. 

JITRISDICTION  OF  COUNTY  COURTS. 

2\)  sell  land  for  payment  of  debts  of  decedents  not  insolvent.  The  Chancery 
and  County  Courts  have  concurrent  jurisdiction  to  sell  land  to  pay 
debts  of  decedents,  whether  the  estate  is  solvent  or  insolvent,  and 
thiB  construction  was  contemporaneous  with  the  enactment  of  the 
Code,  and  in  clearly  in  harmony  with  the  intention  of  the  Legisla- 
ture.    Burgner  v.  Burgner,  729. 

LEASE. 

Ckmstructixm.  A  lease  providing  for  clearing,  and  three  crops  on  each 
piece  cleared,  construed  to  extend  the  whole  lease  until  the  time 
on  the  laat  clearing  shall  run  out.    Dodson  v.  Hall,  198. 

MILITARY  NECESSITY. 
See  Bill  of  Review,  2. 

MILITARY  ORDERS. 

1.  Protection  to  citizen  obeying.     An  order  issued  by  a  regularly  consti- 

tuted military  authority,  during  the  civil  war,  protected  the  citi- 
zen obeying  it.  It  was  not  his  duty,  nor  in  his  power,  to  call  in 
question  the  legality  of  the  order,  or  the  authority  of  the  officer  to 
issue  it.     Railroad  v.  Huist,  625. 

2.  Same.    If  a  citizen  and  a  railroad  company  were  ordered  by  the  mil- 

itary authorities  to  transport  the  cotton  of  defendant  in  error,  from 
Chattanooga  to  Atlanta,  during  the  war,  and  they  obeyed,  and  a 
part  of  the  cotton  was  lost  or  destroyed,  but  not  through  the  negli- 
gence or  fault  of  the  railroad,  it  would  not  be  responsible  for  such 
loss.     It  was  the  duty  of  defendant  in  error,  having  notice  of  such 
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orden  and  the  transportaiion  of  his  cotton,  to  look  after  it  himBolf. 
If  I088  ensued  from  his  failure  to  do  00,  be  must  bear  it.    lb, 

3.  Evidevux.  Political  senivmenis  of  litigarUs.  It  was  error  in  the  Circait 
Judge  to  permit  the  political  eentimentB  of  the  parties  to  the  liti- 
gation during  the  war,  to  be  given  in  evidence.  It  was  error  to 
charge,  ^'such  evidence  had  nothing  to  do  with  the  case,  except  aa 
it  may  aid  in  a  better  understanding  of  the  legitimate  facts  and 
circumstances  of  the  case,"  without  telling  the  jury  how  such  proof 
could  aid  them.  The  value  and  weight  of  the  testimony  the  jury 
must  determine ;  but  the  legitimacy  of  testimony  is  for  the  court  to 
pass  upon.  The  proof  allowed  in  this  case  was  illegal,  and  could 
only  excite  prejudice.    Ih, 

MORTGAGE. 
See  Beplevt  Bond. 

MOnON  AGAINST  SHERIFF. 

Waiver,  when  and  when  noL  The  sale  of  property  levied  on  by  the  iaem- 
ance  of  a  pluries  venditioni  exponaSj  is  a  waiver  of  the  right  to  move 
against  the  sheriff  for  false  return.  But  it  is  no  waiver  of  the 
right  to  move  for  insufiScient  return,  or  for  failure  to  make  any  re- 
turn of  previous  process  in  his  hands.    Sawyers  v.  Qlenn,  754. 

MUNICIPAL  CORPORATIONa 

1.  Police  powers.    An  ordinance  of  a  town,  requiring  liquor  dealers  to 

close  their  shops  at  dark,  is  pot  unreasonable  or  oppressive.     Mar 
well  V.  Corporation  of  Jone^Htro,  257. 

2.  Same.     License.    A  license  does  not  protect  the  holder  from  such  po- 

lice regulations  affecting  the  trade  as  are  not  unreasonable  or  op* 
pressive. 

ORDER  TO  PAY  MONEY. 

1.  A  statement  of  account  against  defendant  for  board,  up  to  and  dated 

May  15th,  but  actually  made  out  on  the  12th,  and  delivered  to 
plaintiffs  on  that  day,  with  these  words  appended :  '*  You  will 
please  pay  the  above  amount  to  DeL.  &  Co." — is  an  order  to  pay 
money,  not  an  assignment  of  a  cause  of  action.  DeLiquero  &  Oroaxtr 
V.  Munxon,  15. 

2.  Oamishment.    A  garnishment  of  such  a  debt  before  acceptance  of  the 

order,  will  take  priority  of  the  order.    lb. 

3.  Acceptance,    A  promise  to  notify  other  creditors  of  an  order,  and  an 

acknowledgment  that  such  an  amount  was  partly  due,  and  would 
be  due  in  full  on  the  15th,  followed  next  day  by  a  demand  for  ac- 
ceptance, was  not  nn  acceptance  of  the  order.    lb. 
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4.  Verbal  acceptance.  Qarnwhment  judgme/d  no  protection  to  aooeptor  gixmg 
up  the  fund.  There  is  no  statute  requiring  the  written  acceptance 
of  an  order.  An  order  drawn  upon  a  particular  fund  of  drawer  in 
hands  of  acceptor,  is  not  within  the  statute  of  frauds.  It  is  an 
agreement  of  the  acceptor  to  paj  his  own  indebtedness.  After  ac- 
ceptance, it  is  a  transfer  of  so  much  of  the  fund  in  hb  hands  for 
the  1)enefit  of  the  holder  of  the  order.  After  such  acceptance,  it  is 
no  valid  excuse  for  the  acceptor  that,  being  gamisheed,  and  hav- 
ing stated  the  facts  of  the  case  to  the  justice  of  the  peace,  judg- 
ments were  rendered  against  him  in  favor  of  other  creditors  of  the 
drawer,  and  that,  in  obedience  to  these  judgments,  he  paid  out  the 
fund  in  his  hands.  The  acceptor  should  have  appealed  and  re- 
sisted the  garnishment  judgment  on  the  fund.  He  is  therefore  still 
responsible  for  the  amouht  of  the  order  to  the  holder  thereof.  Mon- 
tague V.  Myei'Sj  539. 

PARTIES  TO  SUITS. 

Mtutt  object  or  be  bound,  A  party  who  finds  out  a  mistake  or  fraud  in  a 
judicial  proceeding  before  it  is  ended,  must  take  action  before  final 
decree,  or  he  will  be  bound.     LuttreU  v.  Fisher^  101. 

PARTITION. 

Conclugive.  In  the  absence  of  fraud,  partition  is  conclusive  of  the  rights 
of  the  parties  to  the  suit.     LuttreU  v.  Fisher,  101. 

See  Tenants  in  Ck)MMON,  669. 

PARTNERSHIP. 

1.  Partners^  rcRponsibUity  to  each  others    A  partner  giving  a  price  for  arti- 

cles purchased  for  the  firm,  prohibited  by  the  terms  of  the  partner- 
ship agreement,  is  liable  to  the  other  partners  for  the  excess  in 
price  given  by  him.    Looney  v.  CriUenwUers,  133. 

2.  Settlement.    Individual  items.    In  the  settlement  of  a  partnership  ac 

count,  individual  accounts  having  nothing  to  do  with  the  partner 
ship,  cannot  be  included  if  excepied  i>i      .a 

PATENT  RIGHTS. 

Federal  action  conclusive.  The  Constitution  of  the  United  States  having 
conferred  upon  the  Federal  Government  the  right  to  grant  to  in- 
ventors the  exclusive  right  for  a  limited  time  to  their  discoveries, 
a  patent  is  conclusive  of  its  own  validity,  and  a  State  court  cannot 
go  behind  it.     Cowan  v.  MitcheU,  8. 

PLEADING. 

1.  Order  of.  As  set  forth  in  sec  4384  of  Code.  The  adoption  of  any  of  the 
pleas  set  forth  in  Code,  sec.  4384,  is  a  waiver  of  those  preceding  it 
as  there  enumerated.  Leave  of  the  court  must  be  obtained  to  with- 
draw an  answer  and  to  file  a  demurrer,  or  to  withdraw  a  demurrer 
and  file  a  plea  in  abatement.     Cooke  v.  Riehaads,  711. 
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2.  Cb(2e  practice.  DujdicUy.  Duplicity  in  pleading  ia  recognized  in  the 
Code  as  bad  pleading.  It  is  duplicity  to  join,  as  was  done  in  this 
case,  in  the  same  count  a  claim  for  damages  for  an  assault  and 
battery  on  the  person  of  plaintiff,  together  with  a  claim  for  dam- 
'  ages  for  taking  and  carrying  away  the  personal  property  of  plain- 
tiff     Waggcmer  v.  White,  741. 

S.  Demurrer.  Duplicity,  Under  the  Code,  special  demurrers  are  abol- 
ished. Therefore,  as  the  objection  of  duplicity  is  a  formal  and  not 
a  substantial  one,  a  demurrer  is  not  the  mode  to  reach  it.    lb. 

4.  DupUeUy.    Motion  to  strike  out.    If  the  count  be  bad  for  duplicity,  it 

may,  upon  motion  of  adverse  party,  be  stricken  out  at  the  cost  of 
the  party  pleading,  or  the  court  may  order  it  struck  out  of  its  own 
motion.  Not  having  taken  this  course,  the  party,  by  demurring, 
has  lost  his  right  to  object,  after  trial  and  judgment,  as  ground  of 
reversal.    lb, 

5.  Attachment.    Plea  in  ahatemenL    Where  an  attachment  is  used  to 

bring  a  party  into  court,  as  well  as  to  impound  the  property,  sua* 
taining  a  plea  in  abatement  to  the  grounds  of  the  attachment  is  a 
dismissal  of  the  suit.  But  where  the  defendants  are  residents,  and 
are  summoned  to  appear,  the  attachment  may  be  abated ;  and  if 
the  court  has  jurisdiction,  or  its  jurisdiction  is  not  objected  to,  th& 
case  will  stand  for  trial  upon  its  merits.     Kruger  v.  Siayton,  726. 

6.  Original  cUtaehment.    Ditmieeul  of  attachment  the  end  of  the  miL    Origi- 

nal attachment  issued.  Plea  in  abatement  thereto.  Constable 
wrote  on  back  of  the  attachment  that  he  had  summoned  the  de- 
fendant to  appear.  Justice  of  the  peace  dismissed  the  attachment, 
but  gave  judgment  against  the  defendant  for  the  amount  claimed. 
This  judgment  is  absolutely  void.  The  original  attachment  being 
dismissed,  the  case  goes  with  it.  The  constable  had  no  process  in 
his  hands  commanding  him  to  summon  the  defendant,  and  his  ac- 
tion in  doing  so  was  simply  void.  The  filing  of  a  plea  in  abate- 
ment was  not  making  an  appearance.  The  judgment  being  void, 
it  Hfay  be  enjoined.    Sherry  v.  Divine,  722. 

7.  Motion  in  arrest  too  late.    A  motion  in  arrest  of  judgment  for  an  al- 

leged defect  in  the  declaration  which  it  is  doubtful  whether  a  de- 
murrer would  have  reached,  comes  too  late  after  trial  and  verdict. 
JRailroad  v.  Stoekardy  568. 

8.  JuBtifieatum.    A  plea  of  justification  filed  by  deputy  sheriff,  under 

writ  of  possession  in  his  hands  for  execution,  must  state  the  facts 
relied  upon  to  justify  the  acts  done  under  it.    KeUy  v.  Fritz,  7, 

9.  SUxtute  of  limitntiana  defectively  pleaded.    It  was  error  in  the  Circuit 

Judge,  in  his  charge,  to  direct  the  jury  to  disregard  a  notice  of  the 
defense  of  the  statute  of  limitations,  although  the  notice  was  de- 
fectively given.    The  court  (lerhaps  might,  at  an  earlier  stage  of 
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the  case,  have  ordered  the  notice  stricken  out,  or  have  ordered  an- 
amendment  of  the  proceedings.  Bat  no  objection  being  made  hj 
the  plaintiff,  or  action  taken  by  the  court,  it  was  error,  after  it  waa 
too  late  for  amendment,  to  direct  the  jury  to  disregard  the  notioB. 
It  was  a  valid  defense  defectively  pleaded.     Railroad  v.  Conk^  575. 

10.  StattUe  of  Hmiiaiums  applies  to  cause  of  action  and  not  to  the  form  of  l&e 

suit.  The  writ  was  "  in  an  action  to  plaintiffs'  damages."  The 
declaration  was  in  debt.  The  second  count,  which  was  the  one 
upon  which  the  jury  rendered  their  verdict,  was  for  money  had 
and  received.  The  statute  of  limitations  of  three  years  had  no  ap- 
plication to  this  case,  either  as  pleading  was  before  our  Gbde,  or 
under  the  Code  practice.  In  the  former  case,  it  applied  to  the 
form  of  the  action ;  under  the  Code,  it  applies,  regardless  of  fonn, 
to  the  cause  of  action.     CaUaway  v.  McMiliian,  557. 

11.  Amendments.    By  sec.  2892  of  the  Code,  it  is  provided  that  eitlier 

party,  by  leave  of  the  court,  upon  good  cause  shown,  may  make 
supplemental  pleadings,  allying  material  facts  which  have  hap- 
pened or  come  to  his  knowledge  since  the  filing  of  the  former  plead- 
ing. Upon  such  good  cause  shown,  the  court  cannot  refuse  to  al- 
low such  supplemental  pleading  without  abuse  of  its  discretion. 
In  this  case,  the  court  refused  because  the  fact  alleged  could  have 
been  seen  at  a  previous  term  of  the  court  from  other  papers  in  the 
case  on  file.  But  the  knowledge  spoken  of  in  the  Code  is  ocfiia^ 
not  ocmsirvHivey  knowledge.  The  refusal,  therefore,  was  error,  as 
the  affidavit  rebutted  the  presumption  of  conntructive  notice  other- 
wise implied  from  former  proceedings  in  the  court.  Pwpla  v.  Oar^ 
rolf  417. 

12.  Joinder  in  same  eourU  of  damages  to  freehold  and  persondty.     Under  the 

Code  pleading,  in  the  same  declaration  or  same  count  of  the  decla- 
ration, claims  for  damages  by  the  same  trespass,  both  to  the  free- 
hold and  to  personal  property,  may  be  joined.  Shoemaker  v.  Aikin^ 
294. 

13.  Judges.    Ihity  to  confine  themselves  to  case  on  trial.     It  is  the  duty  of  a 

judge  trying  a  case  to  confine  his  instructions  to  the  issues  made 
and  the  proof  in  the  cat  e.  It  is  error  to  speak  to  the  jury  of  other 
litigation,  assumed  to  involve  the  same  trespass  then  on  trial,  in 
the  absence  of  anything  in  regard  thereto  in  the  pleadings  or 
proof.    lb. 

14.  Debt.    Ihyment.    A  sold  a  horse  to  H  for  $175.     H  was  to  pay  $75 

cash,  and  give  an  accepted  order  on  C  for  the  remaining  $100. 
The  cash  was  paid,  the  accepted  order  given,  and  the  horse  dellT- 
ered.  Before  the  payment  by  C  of  the  order,  H,  upon  pretence  of 
the  unsoundness  of  the  horse,  procured  C  not  to  pay  the  order  to  A, 
but  to  settle  with  himself.     A  took  no  step  to  enforce  the  payment 
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bj  C  of  the  order  to  himself,  but  broaght  this  action  of  debt  against 
H  for  what  remained  due  for  the  horse.  Held,  the  debt  for  the 
horse  was  extinguished  by  the  terms  of  the  contract,  and  A  cannot 
recover  in  this  form  of  action.;  his  remedy  must  be  sought  in  a 
different  form  of  action.    Anderson  v.  Hunter^  491. 

See  Evidence,  7. 

PBACTICE. 

JX^penUm  (^  jury.  Oautuming.  It  is  the  duty  of  the  judge,  in  all  cases 
of  magnitude  and  feeling,  to  caution  the  jury  against  talking  with 
others  in  regard  to  the  case  on  trial.  But  if  not  asked  to  give  such 
instruction,  and  request  refused,  the  omission  is  not  reversible 
error.    Brandon  v.  MuUinixj  446. 

See  Bailroads,  4. 

PRACTICE  IN  SUPREME  COURT. 

I.  MoHon  to  dismits  writ  of  error  »ued  out  in  name  of  dead  party.  In  igno- 
rance of  the  death  of  his  client,  an  attorney  filed  transcript  in  the 
Supreme  Court  to  have  this  case  heard  on  writ  of  error,  and  gave 
bond  for  costs  in  the  name  of  his  deceased  client.  Upon  motion 
entered  by  defendant  in  error  to  dismiss,  the  administrator  of  dece- 
dent offered  to  revive  in  his  own  name.  This  cannot  be  allowed. 
There  is  no  suit  of  his  intestate  in  court  to  which  he,  as  adminis- 
trator, can  be  substituted.  A  writ  of  error  is  the  beginning  of  a 
new  suit,  and  cannot  be  commenced  by  a  dead  person.  The  mo- 
tion to  dismiss  is  therefore  well  taken.    8quil>b  v.  McFarlandy  563. 

S.  Motion  to  dismiss  appeal.  No  final  decree.  In  the  court  below  it  was 
agreed  to  submit  the  matter  in  litigation  to  the  award  of  arbitra- 
tors, whose  decision  should  be  the  judgment  of  the  court.  The 
award  was  made.  The  Chancellor,  upon  motion  and  proof,  set  it 
aside,  and  ordered  the  clerk  and  master  to  take  and  state  an  ac- 
count. Appeal  from  this  action  of  the  Chancellor  was  asked  and 
granted.  Had  the  Chancellor  made  a  decree  settling  the  rights  of 
the  parties,  his  decree  could  have  been  appealed  from.  But  no 
such  decree  has  been  made.  The  motion,  therefore,  to  dismiss  the 
appeal  is  well  taken  and  must  be  allowed.    Brandon  v.  Gronehj  605. 

8i.  Appeal  by  oTie,  Decree  affecting  other  parties.  Where  an  appeal  is 
taken  by  one  defendant,  but  the  decree  will  necessarily  affect  other 
defendants  who  have  not  appealed,  the  Supreme  Court  will  treat 
the  whole  case  as  before  it  as  it  was  before  the  Chancellor.  Grvbb 
V.  Broader,  299. 

4L  Satisfaction  of  judgment.  Where  the  court  is  asked — upon  setting 
aside  satisfaction  of  judgment  because  of  failure  to  recover  posses- 
sion in  ejectment  by  judgment  purchaser  for  want  of  notice  to  de- 
fendant in  possession  of  sale  by  sheriff-— for  other  relief,  whj^h  can 
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not  be  given  as  the  case  is  presented  in  the  record,  the  court  will 
confine  itself  to  setting  aside  satisfaction  of  judgment)  and  dismii^- 
ing  bill  without  prejudice.    lb, 

PRIVY  EXAMINATION. 

1.  Understandingly.      While  the  court  does  not  hold  that  all  the  words 

of  the  form  prescribed  for  the  privy  examination  of  a  married  wo- 
man shall  be  used  to  render  the  probate  valid,  or  that  no  other 
equivalent  words  may  suffice,  yet  it  is  always  safest  to  use  the  words 
of  the  law.  It  is,  however,  necessary  to  the  validity  of  a  privy  ex- 
amination, that  it  shall  appear  that  the  deed  was  executed  ''under- 
ptandingly."     Anderson  v.  Beu'Iey,  29. 

2.  Reffutlrntionf  twenty  years.     Cures  all  defects  of  probate.    The  act  of  the 

Legislature  of  1339,  ch.  26,  sec.  9,. carried  into  the  Code  in  sec.  2084, 
provides  that  after  twenty  years  of  registration,  all  defects  of  pro- 
bate are  cured,  and  the  presumption  is  conclusive  that  the  registrar 
tion  was  upon  lawful  authority.     lb. 

PROMISSORY  NOTE. 

1.  Principal  and  surety.     Principal  sued  and  discharged.     Surety  afterward 

sued.  When  suit  is  brought  against  a  surety  for  a  debt  from  which 
the  principal  has  been  discharged  by  a  court  of  competent  jurisdic- 
tion, the  surety  is  entitled,  upon  proof  of  the  fact  of  a  valid  di»- 
charge,  to  rely  upon  the  judgment  of  discharge  as  an  estoppel,  and 
this  is  to  be  regarded  as  an  exception  to  the  general  rule  of  res 
inter  alios  acta.     Gill  v.  Morris,  614. 

2.  New  one  given  in  lieu  of  old  one.     Waiver  of  defenses.    G.  executed  to 

the  plaintiffs  below  a  new  note  in  lieu  of  his  original  note  given  to 
R.  and  C,  and  by  them  assigned  to  plaintiffs.  Plaintiffs  took  the 
original  note  from  R.  and  C.  in  payment  of  a  previously  existing 
debt,  and  with  knowledge  at  time  of  assignment  of  failure  of  con- 
sideration to  0.  But  6.  also  knew  at  time  of  executing  the  new 
note,  of  the  existence  of  the  encumbrance  upon  the  property  for 
which  the  note  was  given,  and  which  encumbrance  constituted  the 
failure  of  the  consideration  for  the  note.  G.  relied  upon  the  assur- 
ance of  his  vendors  that  the  encumbrance  would  be  removed.  Ex- 
ecuting the  new  note  with  knowledge  of  the  encumbrance  was  a 
waiver  of  any  defense  he  might  otherwise  have  made  to  the  orjgina] 
note.     OriffUh  v.  Trabue,  645. 

PURCHASER  UNDER  DEED  OF  TRUST. 

No  creditor  as  such.  A  creditor  who  has  accepted  a  deed  of  trust  on 
land,  and  bid  thereon  a  part  of  his  debt,  is  not  in  a  position,  as 
purchaser  of  the  land,  to  set  aside  a  deed  registered  before  the  mak- 
ing of  his  deed  of  trust,  on  the  ground  that  it  was  without  consid- 
eration and  in  fraud  of  creditors.  He  does  not  seek  relief  as  a 
creditor  for  the  remainder  of  his  debt,  nor  is  the  maker  of  the  deed 
made  a  party  defendant  to  his  bill.     Tyler  v.  HambUn,  152. 
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1.  Accidents,     Contributory  negligence.    Under  statutory  regulations,  Code, 

sees.  1166 — 8,  in  regard  to  railroad  companies  and  the  decisions  of 
this  court  interpreting  them,  in  case  of  failure  on  the  part  of  the 
railroad  company  to  show  that  the  precautions  required  have  been 
'  complied  with,  the  company  is  liable  for  the  injury  resulting,  al- 
though'the  observance  of  the  requirements  would  not  have  pre- 
vented the  injury,  and  the  injured  party  contributed  to  the  damage 
by  his  own  negligence.  Yet  his  negligence  may  and  should  be  look- 
ed to  bythe  jury  in  mitigation  of  damages.     Railroad  v.  Wcdker^  383. 

2.  Oarriers  of  Qoods  and  of  Passengers,      The  duties  and  liabilities  of 

railroads  and  other  common  carriers  differ  in  regard  to  goods  and 
passengers.  In  regard  to  goods,  where  shown  to  have  been  in  poe- 
sedsion  of  the  carrier  and  injured  or  lost,  the  presumption  of  lia- 
bility arises,  and  can  only  be  removed  by  proof  of  loss,  or  injury  by 
act  of  God  or  the  public  enemy.  The  carrier  of  passengers  only 
contracts  for  competent  skill,  and  that  as  far  as  human  care  and 
foresight  can  go,  he  will  transport  them  safely.  Railroad  v.  MiichcH^ 
400. 

3.  Negligence  not  presumed  from  injury  of  passenger.      Upon  proof  of  an 

injury  to  a  passenger,  no  presumption  against  either  the  carrier  or 
passenger  arises.  It  is  incumbent  upon  the  plaintiff  to  go  further 
and  show  not  simply  the  injury,  but  that  it  was  the  result  of  some 
negligence  of  the  carrier.     76. 

4.  Practice  in  Circuit  Court.      Re-examination  of  miinesses.      It  was  error 

in  the  court,  over  objection,  to  permit  a  witness  to  be  re-called  and 
to  state  new  matter,  without  first  requiring  counsel  in  advance  of 
the  examination  to  state  what  he  purposed  to  prove.  It  was  error 
not  to  exclude  the  testimony  when  given,  which  was  incompetent^ 
although  not  specially  requested  to  do  so.    lb. 

REAL  ESTATE. 

1.  Title  Bond,      Imperfect  TUle.      Not  assets  to  pay  debts,      A  person  in 

possession  of  land  under  a  title  bond,  which  a  court  of  chancery 
has  refused  specifically  to  execute,  does  not  die  so  seized  and  poB- 
sessed  as  to  entitle  the  administrator  to  sell  it  for  payment  of  debts 
against  the  defense  of  the  heirs  of  the  vendor.  Milligan  v.  Hwmbard^ 
137. 

2.  Exeeutcyry  Contract.    Doubtful  Title.    In  executed  contracts,  where  the 

purchaser  is  in  possession  of  land  under  deed,  with  warranty  of 
title,  in  the  absence  of  fraud  or  insolvency  of  vendor,  he  can  have 
no  relief  before  eviction.  He  must  rely  upon  the  covenants  of  his 
deed.  But  in  executory  contracts  it  is  different.  A  purchaser  in 
such  case  is  not  bound  to  accept  a  doubtful  title,  and  in  such  case 
a  court  of  equity  will  relieve,  even  where  neither  fraud  nor  insol- 
vency of  vendor  exists.  fkoU  v.  Simpson,  310. 
See  HrsBAND  and  Wipe,  4. 
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8.  Timber  hold  by  oord  is  penonaUy.  A  oontraot  in  writing  was  made  to 
sell  all  the  timber  dn  land  of  Tendor  at  ten  oento  per  cord,  to  be 
paid  as  fast  as  used.  This  is  a  contract  for  the  timber  as  cut  down 
and  corded,  and  hence  is  one  in  regard  to  personalty.  N.Y.&E,  T. 
Iron  Co.  V.  Greene  County  Iron  Go,y  434. 

4.  Purchaaer  of  land  at  judicial  sale.      The  land  upon  which  the  timber 

was  growing,  was  sold  after  death  of  vendor  of  the  timber,  and 
bought  bj  the  defendants  with  knowledge  of  the  contract  for  the 
timber.  They  are  not,  therefore,  innocent  purchasers,  but  stand  in 
the  shoes  of  the  vendor  of  the  timber,  and  can  set  up  no  rights 
which  he  could  not.  They  are,  therefore,  enjoined  from  cutting 
timber  already  contracted  for  by  complainant,  and  from  inter- 
fering with  the  right  of  ingress  and  egress  necessarily  involved  in 
the  contract  to  cut  and  carry  away  the  timber.    lb. 

5.  Contract  not  too  vague.       It  is  no  valid  objection  to  a  contract  to  sell 

all  the  vendor's  timber  on  his  land,  that  the  contract  does  not  de- 
scribe the  extent  of  the  land  to  which  it  was  meant  to  apply.  Al- 
though it  api)ear8  that  the  vendor  owned  714  acres,  as  this  was  in 
one  body,  and  was  all  the  land  owned  by  vendor,  the  words  "all  the 
timber  on  the  land,"  are  sufficient  to  cover  the  timber  on  the  entire 
714  acres.     lb. 

6.  Question  giiggesied — not  decided.      It  is  claimed  by  the  purchasers  at 

the  judicial  sale,  that  by  fraud  the  timber  contract  was  read  to  the 
former  owner  differently  from  the  terms  of  the  written  instrument 
signed  by  him,  then  feeble,  sick  and  dying.  As  respondents  knew 
the  terms  of  the  timber  contract  when  they  bought,  it  is  doubtful, 
but  not  decided,  whether  they  can  raise  any  such  question.    lb, 

BECEIVER. 

See  Chancery  PRAcmcE,  3;    Surviving  Partner,  1. 

BEGISTRATION. 

1.  Notfition.      Illegal.      A  deed  taken  to  the  Register's  office  before  the 

levy  of  an  attachment,  and  delivered  to  a  person  there,  not  being 
the  Register  or  a  deputy,  who  noted  the  time  of  delivery  on  the 
back  of  the  deed,  but  not  on  the  note  book,  is  not  effectually  noted 
for  registration.      WUfvm  v.  Eijler„  179. 

2.  Probate  good —  WordA  used  equivalent  to  form  prescribed.      In  a  certifi- 

cate of  acknowledgment  of  a  deed  for  registration,  it  is  sufficient 
for  the  clerk  to  say  he  is  "acquainted"  with  the  maker,  without  the 
word  "personally."  The  substitution  of  the  words,  ''acknowledged 
the  signature  to  be  his,  placed  there  for  the  purposes  herein  speci- 
fied," for  the  usual  form,  is  good.     Davis  v.  Bogle j  316. 

See  Dkkd— Privy  Examination,  1,  2. 
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J^ropertjf  not  retunied  by  officer,  Oaee  or  detinue.  A  replevin  warrant 
iflBued  from  a  Justice  of  the  Peace ;  the  return  did  not  show  whether 
the  property  was  delivered  to  the  plaintiff  or  not;  but  it  was  not  in 
fact  delivered.  The. case  having  gone  into  the  Circuit  Court,  the 
defendant  moved  to  quash,  assigning  no  cause  on  record,  but  the 
reason  being  that  the  warrant  issued  without  the  affidavit  required 
by  law4n  replevin.  Plaintiff  then  took  the  pauper  oath,  and  the 
court  refused  to  quash.  Held :  The  proceedings  were  to  be  treated 
as  a  suit  in  oos^  and  the  action  of  the  court  was  proper.  8Ume  v. 
Hopkins,  190. 

BEPLEVY  BOND. 

1.  Estoppel.      A.  party  obtaining  a  replevy  of  property  attached,  is  es- 

topped to  deny  the  validity  of  the  bond  or  proceedings  under  which 
he  gets  possession.  Code,  sees.  773—4.  Stephens  v.  Qreene  Couniy 
Iron  Oo.f  71. 

2.  Want  of  title  no  defcMc*     A  defendant  in  attachment,  having  the  op- 

tion to  give  replevy  bond  for  the  return  of  the  property  or  the  pay- 
ment of  the  debt  in  the  event  of  decree  against  him,  if  he  give  bond 
to  pay  the  debt,  cannot  prevent  a  decree  on  the  bond,  by  showing 
that  he  did  not  have  title  to  the  property.    Jb, 

3.  Mortgage  and  Deed  of  Trust,    Suit  for  dd>t  without  reference  to.     The 

fact  that  property  has  been  conveyed  by  mortgage  or  deed  of  trust, 
to  secure  a  debt,  does  not  preclude  the  creditor  from  sueing  on  the 
debt  and  collecting  it  through  execution ;  nor,  should  he  fail  to  get 
satisfaction  through  the  execution,  will  he  be  precluded  from  after- 
ward filing  a  bill  to  enforce  the  mortgage  or  deed  of  trust  lien.    lb. 

See  Ebbob  Cobam  Nobis,  2. 

SECRETARY  AND  TREASURER  OP  RAILROAD  00.  NOT  PUB- 
LIC OFFICERS. 

L  Sureties  on  Bond  for  one  year  not  responsible  beyond  the  year  for  any  d^ol- 
cation,  M.  gave  a  bond  in  the  sum  of  $200,000  for  the  faithful  per- 
formance of  the  duties  of  Secretary  and  Treasurer  of  a  R.  R.  Co.  for 
one  year  from  July  25, 1867.  M.  continued  to  be  elected,  and  filled 
the  office  without  other  bond  until  1870.  A  defalcation  is  alleged 
to  have  occurred  after  the  expiration  of  the  first  year  from  the  date 
of  the  bond.  The  sureties  are  not  responsible  upon  their  bond.  A 
Secretary  and  Treasurer  of  a  R.  R.  Co.  is  the  mere  agent  of  the 
Company,  and  is  not  a  public  officer  in  the  eye  of  the  law.  Although 
sec.  148  of  the  Code  provides  that  the  officers  of  a  private  company 
shall  hold  until  the  election  and  qualification  of  their  successors, 
yet  this  law  is  prospective,  and  there  is  nothing  to  show  that  it  has 
been  adopted  by  this  R.  R  Co.  as  an  amendment  of  their  charter, 
granted  previonaly  to  the  enactment  of  the  Code.  Bailroad  v.  Mut' 
reO,  715. 
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2.  Same.    SuretieB  on  bond  of  M.  jR.  SBcreiary  and  Trtamarer  not  reaponsSbU 

for  d^aloaium  not  connected  with  his  office.  It  appean  that  M.  acted 
also  as  financial  agent  of  contractors  constructing  the  railroad.  An 
alleged  defalcation  took  place  in  the  conduct  of  this  agency.  The 
sureties  of  the  Secretary  and  Treasurer  are  only  responsible  for  any 
defalcation  in  the  office  of  Secretary  and  Treasurer  during  the  year 
for  which  they  agreed  to  be  bound.    Ih.  ^ 

3.  F^nchMC  and  Bailroad  property  sold  to  en/oroe  Slate  lien,    Sjpeeial  reaar" 

vaJtion  in  regard  to  dainu  in  suit.  It  appearing  that  in  the  decree  fore- 
closing the  lien  of  the  State,  there  was  an  express  reservation  of  the 
right  of  the  R.  R.  Co.  to  collect  and  apply  the  proceeds  of  these 
claims  to  the  debts  of  the  Company,  this  bill  in  the  name  of  the 
Company  may  well  lie.  If  collected,  the  R.  R.  Co.  will  be  a  trustee 
for  the  benefit  of  the  creditors  of  the  Company.    lb, 

SET-OFF. 

1.  Something  mxid  be  due  plaintiff.    The  jury  must  find  something  due 

plaintiff*,  or  they  cannot  allow  the  defendant  any  thing  as  set-off: 
citing  3  Head,  570 ;  1  Heis.,  482.  If  nothing  be  due  plaintiff,  de- 
fendant, although  he  prove  his  claim,  can  only  have  judgment  for 
costs.    Henry  v.  WalkeTf  194. 

2.  MutwdUy  of  demand,    A  several  demand  cannot  be  proved  where  two 

plead  joint  set-off.  A  joint  demand  only  can  be  shown :  citing  2 
Yer.,  568 ;  6  Col.,  270 ;  2  Heis.,  202.    76. 

3.  Plaintiff  cannot  dismiss  after  ajccount  ordered.    After  an  account  ordered 

by  the  court  under  Code  sec.  2924,  in  an  action  at  law,  the  plaintiff 
cannot  dismiss  his  suit  without  the  consent  of  defendant  QaUbraUh 
V.  R  R  Co,,  169. 

SLANDER. 

W^e  (^  Joint  owner  not  charged  with  felonious  breach  of  trusL  The  acUon 
of  slander  will  not  lie,  no  special  damage  being  alleged,  upon  words 
charging  the  wife  of  a  joint  owner  of  personal  property  with  selling 
a  portion  of  the  joint  property  in  her  possession.  These  words  do 
not  impute  a  felony.  The  husband  cannot  be  held  liable  for  any 
thing  save  the  value  of  the  joint  property  if  sold  by  him,  nor  can 
his  wife,  upon  the  idea  of  agency  for  the  husband,  be  considered  as 
guilty  of  breach  of  trust,  under  the  allegation  of  the  declaration. 
Rodgers  v.  BodgerSy  757. 

SPECIAL  CONSTABLE. 

Affidavit  showing  necessity  for  appointment.    By  the  Act  of  1870,  amending 

sec.  4148  of  the  Code.,  a  magistrate  is  only  empowered  to  specially 

deputize  one  to  act  as  constable  when  oath  is  made  in  writing  by 

the  party  or  his  attorne^^  that  there  is  no  regular  officer  at  hand. 
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and  that  the  husiness  is  urgent.  The  oath  made  in  this  case  was 
that  the  affiant  could  not  conveniently  see  an  officer,  and  wishing 
to  hring  suit,  asks  a  special  deputation.  The  deputation  made  on 
such  an  affidavit  was  void,  and  the  notice  given  is  void  also,  being 
given  by  one  not  authorized  to  serve  the  warrant.  HadeUm  v. 
Simpson,  679. 

STATE  AND  FEDERAL  COURT  EXECUTIONS. 

1.  Dale  of  levy,  not  of  judgment,  gives  priority.    Where  executions  issue 

from  State  and  Federal  Courts,  the  rights  of  the  creditors  to  the 
debtor's  property  are  determined  by  the  seizure  of  the  property, 
without  reference  to  the  priority  of  lien  of  the  State  or  Federal 
judgments.    Longatreet,  Bradford  &  Co,  v.  HiU  &  (h.,  53. 

2.  Oonfiicting  rights.    An  execution  issued  from  a  Federal  Court,  tested 

of  a  day  prior  to  that  of  an  execution  from  a  State  Court,  but  the 
State  execution  was  first  levied.  Held:  On  bill  filed  in  the 
State  Court  by  the  plaintiff  in  the  Federal  execution,  to  set  up  the 
priority  of  his  lien,  that  the  bill  would  not  lie,  and  that  he  was 
without  remedy.    lb, 

STATUTE  OF  FRAUDS. 

1.  EstoppeL    A.,  the  owner  of  a  lot  of  twenty  feet  front,  agreed  by  title 

bond  to  convey  to  B.,  for  a  valuable  consideration,  twenty-six  feet 
C,  the  father  of  A.,  owned  the  six  feet,  urged  B.  to  make  the  pur- 
chase, and  was  a  witness  to  the  title  bond.  B.,  in  ignorance  of  the 
state  of  the  title,  paid  part  of  the  purchase  money  and  erected  a 
building  covering  the  six  feet.  Held:  Although  the  statute  of 
frauds  prevents  the  court  decreeing  a  specific  performance  against 
C,  as  A.  did  not  profess  to  act  for  C.  in  the  contract,  nor  to  be  his 
agent,  yet  the  conduct  of  C.  creates  a  clear  estoppel,  and  he  is  per- 
petually enjoined  from  setting  up  any  title  to  the  six  feet,  or  from 
attempting  to  dispose  of  it.     Qheen  v.  Osborne,  61. 

2.  Champerty,    Sale  pending  liHgaHon.    The  court  Will  not  dismiss  bill 

for  champerty  if  it  appear  that  pending  the  litigation  complainant 
has  sold  his  interest  in  the  property  to  another,  citing  WiUon  v. 
Naneej  11  Hum.    lb, 

STATUTE  OF  LIMITATIONS. 

1.  Non-residents,  AdministraiorB  and  Bxeeutors,    A  partnership  debt  as- 

signed by  one  partner  to  the  other  members  of  the  firm  who  were  all 
non-resdents,  is  subject  to  the  bar  of  three  years,  in  a  suit  against 
the  administrator  of  the  debtor  dying  after  the  assignment,  though 
the  assigning  partner  was,  at  the  time  of  the  assignment,  a  resident 
of  Tennessee.     Bailey  v.  Brooks,  1. 

2.  Same.    Piea  before  Justice  (f  the  Peaee.    A  written  plea  of  the  vtatnfe 

of  two  years,  put  in  before  a  JuRtice  of  the  Peace,  may  be  disre- 
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garded  in  the  Circuit  Cou^t,  and  the  cause  tried  on  the  matten  In 
controversy  and  the  three  years'  statute  applicable  to  the  case.    lb. 

See  Administtbatiok;  £quitabi4£  Estoppel;  Evidence,  4;  Pleai>- 
IN08,  10, 11. 

SUBSCRIPTION  PAPER. 

Muiual  agreemenU.  Payment  to  precede  removed.  AasignmerU  by  ddvoery. 
Certain  parties  agreed  to  give  W.  $225  if  he  would  vacate  the  house 
he  lived  in  within  ten  days.  The  money  not  being  forthcoming, 
W.  did  not  remove.  Subsequently  the  plaintiff  paid  W.  $200,  and 
he  thereupon  removed,  and  the  object  for  which  the  subscription 
was  made  was  effected,  viz.,  the  railroad  depot  was  erected  on  the 
ground.  W.,  upon  vacating,  handed  the  subscription  paper  to  the 
plaintiff  below,  who  had  procured  the  removal  by  the  payment  of 
$200.  Such  a  delivery  of  the  subscription  was  an  assignment 
thereof,  and  the  holder  can  recover  the  amounts  subscribed.  Cofuante 
V.  Piercty  661. 

SURVIVING  PARTNER. 

1.  Beceixer,    No  pay,    A  Enirviving  partner,  in  the  absence  of  any  stipu- 

lation entitling  him  to  compensation,  being  appointed  receiver  at' 
his  own  instance,  claiming  the  right  to  wind  up  the  firm  business,  is 
entitled  to  no  compensation  as  receiver.  Berry  &  Q/coeUxnd  y. 
Jones,  206. 

2.  Evidenee.    Ineompetent  wUness.    Allowed,  not  required.    An   order  of 

court  allowing  the  deposition  of  a  defendant  to  be  takeji  on  his  own 
behalf,  '^  to  be  read  as  evidence  or  not  as  the  court  may  direct  on 
the  hearing,"  does  not  authorize  the  use  of  the  deposition  under  the 
exception  in  the  Act  of  1870  in  regard  to  persons  required  to  testify 
by  the  court.    lb. 

TENANTS  IN  COMMON. 

Partition  sought  by 'one — sale  de&ired  by  the  other.  Although  it  appears  to 
be  the  interest  of  one  tenant  in  common  that  the  land  should  be  sold 
for  partition,  yet  it  is  for  the  interest  of  the  other  that  it  should  be 
divided  between  them.  It  is  the  right  of  a  tenant  in  common  to 
have  a  division,  unless  it  is  manifestly  the  interest  of  both  that  it 
should  be  sold.  The  partition  will  therefore  be  made.  The  new 
Improvements  erected  by  one  tenant  will  be  included,  if  possible,  in 
his  share.  The  present  value  of  the  old  buildings  will  be  charged 
against  the  share  of  the  one  getting  them.    Beeves  v.  Beeces,  669. 

TRUST. 

Title  bond.  School-house  reserved.  A  title  bond  was  given  for  a  tract  of 
land.  Afterward  a  paper  was  executed  between  the  parties,  reciting 
that  a  school-house  and  lot  containing  one  and  three-fourths  acres 


INDEX. 

TRUST— a>n^Ke(2. 

were  reaeryed  from  the  conveyance.  Vendor  now  claims  the  school- 
houae  and  lot  as  his  individual  property,  and  is  ofiiering  to  sell  the 
same.  Held :  The  reservation  was  a  trust  estate  for  the  benefit  of 
the  neighborhood,  and  the  vendor  will  be  enjoined  from  selling, 
and  required  to  hold  the  legal  title  as  trustee  only.  HamnerY. 
Sharp,  701. 

VENDOR'S  LIEN. 

ImpUedy  not  amgnabU.  The  doctrine  that  where  the  vendor  fails  to  re- 
tain a  lien  upon  the  face  of  the  deed  of  conveyance,  the  implied 
lien  for  the  purchase  price  is  only  a  personal  one  in  favor  of  vendor, 
and  does  not  pass  to  the  assignee  of  one  of  the  purchase  notes,  is  too 
well  settled  in  this  State  now  to  be  shaken';  but  the  writer  of  the 
opinion  in  this  case  states  that  if  it  were  an  open  question  he  would 
seriously  doubt  its  correctness  upon  principle.  Oowcm  &  Dickinwcn 
V.  Shcarp,  450. 

VENTJR    See  Changs  of  VionTB. 

WAR. 

1.  Agem/ey  not  revoked.    A  purchase  of  land  at  execution  sale  being  made 

in  the  name  of  H.  C,  agent  of  plaintiffs  in  186-,  and  the  redemp- 
tion money  paid  to  him  in  February,  1862,  the  plaintiffs  being  resi- 
dents and  citizens  of  Indiana.  Held :  The  war  did  not  revoke  the 
agency.    Darling  v.  Lewisy  125. 

2.  Deed,     Woid  ^^ Agent "  deacripHve  of  the  pereon  Bmply,    The  title  by  the 

purchase  vested  in  H.  G.  and  not  in  the  plaintiffs,  the  word  *' agent" 
being  a  mere  description  of  the  person.  H.  C,  therefore,  was  the 
proper  person  from  whom  to  redeem.    lb. 

See  Agenct,  2,  3. 

WILL. 

Contingent  remainder.  Old  age  and  child-hearing,  A  bequest  of  money 
was  directed  in  the  will  to  be  held  for  the  benefit  of  a  married 
woman  during  her  life,  then  to  go  to  her  issue,  and  in  default  of 
issue  to  her  five  brothers  and  sisters.  She  bought  the  contingent 
interest  of  three  of  these,  and  having  po  issue,  filed  a  bill  alleging 
that  she  was  past  the  age  of  child-bearing,  and  asking  to  have 
three-fifths  of  the  fund  paid  to  her  as  her  own  property,  aniT  for  in- 
terest on  the  whole  bequest.  Held:  It  is  not  impossible  she  may 
have  children,  and  the  contingency  is  not  determined  until  her 
death.  The  fund,  therefore,  cannot  become  hers  during  her  life- 
time. She  is  clearly  entitled  to  the  interest  on  the  whole  fund  dur- 
ing her  life.  But  by  her  purchase  she  could  only  get  what  the  con- 
tingent remaindermen  could  sell,  viz :  their  contingent  remainder 
in  the  fund.    Qamer  v.  DowHngf  48. 
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